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CA  USES  in  which  the  decisions  contained  in  Huv!s  Reports^  and 
in  the  Appellate  Division  Reports^  ha/oe  heen  passed  upon  hy  the 
Court  of  Appeals. 

HUN,  VOL.      PAOB. 

Anderson  v.  Blood 86       344 

Order  affirmed  and  final  judgment  ordered  in  favor  of  the  respondents: 

\^2N.   r.  285. 
Cadwell  c.  Arnheik 81         89 

Judgment  reverted :  162  N.  F.  183. 
Clason  «.  Baldwin ,: 68       404 

Judgment  affirmed:  152  N,  F.  204. 
Farley  t?.  Mator 9  App.  Div.  536 

Jud0nent  reversed:  152  N.  F  222.  ^^  ^^    p^„^ 

Foster  t?.  Bookwalter 78       352 

Order  affirmed  and  judgment  absolute  ordered  against  the  plaintiffs : 

152  N.  F.  166. 
Harroun  v.  Brush  El.  L.  Co 12  App.  Div.  126 

Appeal  dismissed:  152  iT.  F  212.                         ^^  ^^^    ^^^^ 
McNamara  v.  Mayor 84       611 

Judgment  affirmed:  152  JT.  F  228. 

People  ex  rbl.  D.,  L.  &  W.  R.  R.  Co.  v.  County  Court 4  App.  Div.  542 

Order  affirmed :  152  JT.  F  214. 
People  v.  Giles 12  App.  Div.  495 

Judgment  of  the  Appellate  Division  reversed  and  that  of  the  Court  of  Ses- 
sions affirmed :  152  JS'.  F  136. 

People  v.  Hawker 14  App.  Div.  188 

Judgment  of  the  Appellate  Division  reversed  and  that  entered  upon  the 
conviction  affifmed,  and  the  proceedings  remitted  to  the  Court  of  Gen- 
eral Sessions  of  the  Peace  in  and  for  the  city  and  county  of  New  York, 
there  to  he  proceeded  upon  according  to  laiu> :  152  N,  F  234. 

PEOPiiE  ex  rel.  Crummey  V,  Palmer 9  App.  Div.  58 

Judgment  and  order  reversed  and  motion  for  a  mandamus  denied :  152 

TV    F  217 

Sand  fj.  Church 82       615 

Judgment  reversed:  152  N.  T.  174. 
Starbuck  V,  HousATONic  R.  R.  Co 83       534 

Judgment  affirmed :  152  N.  F  251. 

Sun  Publishing  Assn,  v.  Mayor 8  App.  Div.  280 

Judgm4mt  affirmed:  152  N,  F  257.                      ^^  ^^^    ^^^^ 
Ward  v.  Boyce 80       499 

Judgment  affirmed :  152  N.  F  191. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decide  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court.  {Rogers  v.  Decker, 
131N.  Y.  490.)-.[Rep. 
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DETERICINED  TS  THB 


FOURTH   DEPARTMENT 


IN  THB 


APPELLATE   DIVISION, 
^ehvn^vJir  1897.* 


JoHANNAH  ScANLON,  Respondent,  v.  The  City  of  Watertown  and 
Others,  Appellants. 

Negligence — a  city  cannot  delegate  to  an  independent  contractor  ite  duty  to  wife- 
guard  an  excavation  in  a  street  —  contributory  negligence. 

A  muDicipal  corporation  must  keep  its  streets  in  a  safe  coDdition  for  public  travel, 
and  it  cannot  absolve  itself  from  this  liability  by  an  attempted  delegation  of  its 
duty  in  this  respect  to  an  independent  contractor,  who  is  prosecuting  a  public 
improvement  in  a  street,  by  inserting  in  the  contract  express  provisions  for  the 
protection  of  the  public  by  the  contractor. 

A  person  using  a  public  street  has  a  right  to  assume  that  the  street  is  in  a  safe  con- 
dition for  travel,  but  the  rule  has  no  application  where  he  approaches  an 
obstruction  with  knowledge  of  its  existence  and  location. 

Where,  however,  a  person  approaches,  after  dark,  an  excavation  made  in  a  street 
which  she  has  crossed  within  a  few  days  by  means  of  a  temporary  bridge  which 
has  since  been  removed,  and  she  testifies,  upon  the  trial  of  an  action  brought 
by  her  to  recover  damages  from  the  municipality  because  of  an  injury  arising 
out  of  the  existence  of  the  excavation,  that  she  had  no  knowledge  of  the 
removal  of  the  bridge,  and  supposed  it  was  still  in  position,  and  that  she  walked 
along  to  its  former  location,  looking  ahead  intently  to  see  where  she  was  going, 
by  a  path  practically  unobstructed,  the  question  of  her  contributory  negligence 
is  one  for  the  jury,  notwithstanding  the  fact  that  there  were  red  and  white 
lights  upon  either  side  of  the  excavation,  and  that  there  were  logs  and  poles  of 
some  size  lying  about  which  should  have  indicated  the  necessity  upon  her  part 
of  exercising  caution  in  her  approach  to  the  excavation. 


•The  other  cases  of  this  term  will  be  found  in  volume  13  App.  Dlv.—  [Rep. 
App.  Div.— Vol.  XIV.        1 
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Appeal  by  tlie  defendants,  The  City  of  Watertown  and  otliera, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Jefferson  on  the 
11th  day  of  June,  1895,  upon  the  verdict  of  a  jury  rendered  after  a 
trial  at  the  Jefferson  Circuit,  and  also  from  an  order  bearing  date 
the  6th  day  of  June,  1895,  and  entered  in  said  clerk's  office  deny- 
ing the  defendants'  motion  for  a  new  trial  made  upon  the  minutes. 

The  plaintiff  brings  this  action  to  recover  damages  for  personal 
injuries  which  she  claims  to  have  sustained  by  reason  of  falling  into 
an  open  sewer,  which  was  at  the  time  in  process  of  construction  in 
the  city  of  Watertown. 

The  work  upon  this  sewer,  which  extended  from  the  Public  Square 
into  Wjishington  street,  was  being  prosecuted  under  a  contract  with 
the  defendants  Ryan  &  Avery,  who  in  their  contract  with  the  city 
expressly  stipulated  that  the  work  should  be  properly  and  sufficiently 
guarded  with  barriers  and  lights  at  all  dangerous  places,  and  that 
**  watchmen  shall  be  stationed  at  such  dangerous  places,  if  required, 
and  such  other  means  taken  as  will  tend  to  prevent  accident  or 
injury  to  persons  or  property  in  consequence  of  the  work." 

The  plaintiff  in  her  complain^  alleges  that,  while  crossing  from  the 
west  to  the  east  side  of  Washington  street  at  about  eight  o'clock  on 
the  evening  of  October  6, 1894,  on  the  sidewalk  or  crosswalk  lead- 
ing from  the  Arcade  entrance  to  the  Washington  Hall  block,  she  fell 
into  the  sewer,  which  had  been  excavated  to  the  depth  of  about 
fourteen  feet,  by  reason  of  the  careless  and  negligent  manner  in 
which  the  same  had  been  left  by  the  defendants,  and  without  any 
fault  of  her  own. 

The  defendants  answered  separately,  the  city  of  Watertown  deny- 
ing the  allegations  of  the  complaint,  and  alleging  that  the  work  of 
the  sewer  was  being  done  under  a  contract ;  that  it  had  no  power 
to  direct  or  control  the  manner  or  method  of  its  performance,  and 
that  the  negligence  complained  of,  if  any,  was  that  of  the  con- 
tractor, for  which  it  was  in  no  wise  responsil)le. 

The  issues  thus  joined  came  on  for  trial  at  the  Jefferson  Circuit 
in  May,  1895,  and  the  jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  S2,000.  Judgment  was  subsequently  entered,  from  which, 
as  well  as  from  an  order  denying  the  defendants'  motion  for  a  new 
trial  upon  the  minutes,  this  appeal  is  brought. 
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C.  if.  Wats  and  D.  G,  Grljfin^  for  the  respondent. 

Edward  X.  Smithy  for  the  appellant,  The  City  of  Watertown. 

Purcell  (&  Carlisle,  for  the  appellants  Ryan  &  Avery. 

Adams,  J. : 

The  evidence  contained  in  the  record  tends  to  prove  that  Wash- 
ington street  was  one  of  the  principal  thoroughfares  of  the  city  of 
Watertown ;  that  the  sewer,  at  the  point  where  the  accident  occur- 
red, had  been  excavated  to  the  depth  of  at  least  ten  feet,  and  that  it 
was  from  eight  to  ten  feet  in  width. 

It  was  conceded  by  one  of  the  defendants  when  upon  the  witness 
stand  that  there  was  no  other  point  along  its  entire  length  which 
presented  greater  dangers  to  travelers  ;  and  there  is  no  pretense 
that  a  watchman  had  been  stationed  there  to  warn  people  of  the 
dangeroQS  condition  of  the  street.  The  evidence  as  to  the  character 
and  extent  of  the  means  adopted  to  prevent  accident  was  more  or 
less  conflicting;  so  that  a  clear  question  of  fact  respecting  the 
defendants'  neghgence  was  raised  ;  and  counsel,  upon  the  argument, 
frankly  conceded  that  as  to  that  feature  of  the  case  the  verdict  of 
the  jury  was  conclusive. 

The  court  was  advised  with  equal  candor  that  the  only  grounds 
relied  upon  for  a  reversal  of  the  judgment  and  order  appealed  from 
were  (1)  the  absence  of  all  liability  upon  the  part  of  the  defendant 
the  city  of  Watertown  in  any  event ;  (2)  the  excessive  amount  of 
the  damages  awarded ;  and  (3)  the  failure  of  the  plaintiff  to  estab- 
lish due  care  and  effort  upon  her  part  to  avoid  the  danger  which 
confronted  her.  We  will  proceed,  therefore,  to  consider  these  sev- 
eral propositions  in  the  order  in  which  they  have  been  stated. 

The  contention  that  the  city  of  Watertown  is  not  liable  for  the 
injuries  which  befell  this  plaintiff*  rests  upon  the  assumption  that,  by 
entering  into  an  independent  contract  with  a  third  party  to  con- 
struct the  sewer,  over  whose  methods  and  acts  it  had  no  control,  and 
from  whom  it  had  exacted  a  stipulation  that  proper  precautions 
should  be  taken  for  the  protection  of  the  public,  the  municipality 
relieved  itself  from  all  further  duty  or  obligation  in  respect  of  the 
matter.     Such  undoubtedly  is  the  general  rule  ( Wood  v.  Citi/  of 


Digitized  by 


Google 


SCANLON  V.  CITY  OF  WATERTOWN. 

Fourth  Department,  February  Term,  1897.  [Vol.  14. 


Wat^rtown^  58  Hnn,  298,  and  cases  cited),  and  it  is  one  which 
miglit  be  invoked  in  aid  of  the  defendant's  contention  were  it  not 
for  the  fact  that  the  circumstances  of  tliis  case  create  an  exception 
to  tlie  rule. 

The  defendant  is  a  municipal  corporation.  As  such,  it  rests 
under  an  obligation  to  keep  its  streets  in  a  proper  and  safe  condition 
for  public  travel,  and  it  is  bound  to  exercise  a  reasonable  degree  of 
diligence  to  accomplish  this  end.  If  it  obstructs  one  of  its  streets  or 
permits  it  to  get  out  of  repair  it  is  liable,  in  the  absence  of  reason- 
able care,  to  one  who  is  injured  in  consequence  thereof.  And  it 
is  settled  by  an  unbroken  line  of  authorities  that  it  cannot  absolve 
itself  from  this  liability  by  an  attempted  delegation  of  its  duty  to  a 
third  party  who  happens  to  be  prosecuting  a  public  work  under  a 
contract  with  the  municipality,  in  which  express  provision  is  made 
for  the  protection  of  the  public  by  one  contractor.  {Starrs  v.  City 
of  Utiea,  17  X.  Y.  104 ;  Busso  v.  City  of  Buffalo,  90  id.  679  \ 
PetteiigiU  v.  City  of  Yonkers,  116  id.  558.  See,  also,  2  Dillon  on 
Mun.  Corp.  §  790.^ 

The  learned  counsel  for  the  defendant  cit^s  the  case  of  Herring- 
ton  V.  Vilhtge  of  Lansinghiirgli  (100  N.  Y.  145)  as  an  authority  in 
support  of  tlie  proposition  advanced  by  him.  That  case,  however,, 
was  very  different  in  its  circumstances  from  the  one  in  hand. 
There  the  plaintiff's  team,  which  was  standing  in  a  street  crossing 
the  one  in  which  a  sewer  was  being  constructed,  was  frightened  by 
the  noise  of  a  blast,  fired  by  the  contractors  in  the  prosecution  of 
their  work,  and  while  attempting  to  control  his  horses  the  plaintiff 
was  injured.  It  was  held  by  a  divided  court  that  the  defendant 
was  liable,  but  in  the  prevailing  opinion  Earl,  J.,  is  very  careful  to 
say  that,  "  At  the  place  where  the  horses  were  fastened  the  street 
was  in  perfect  condition,  and  the  horses  did  not  become  restless  or 
frightened  from  anything  existing  in  the  street,  and  the  accident 
was  in  no  icay  caused  hy  any  imperfect  condition  of  the  street,  but 
simply  by  noise  resulting  from  the  blast." 

It  will  be  seen  at  a  glance  that  this  case  had  no  application  to  the 
one  now  under  consideration,  and  we  pass,  therefore,  to  the  ques- 
tion of  damages,  which,  it  is  insisted  by  the  defendant,  are  excessive 
in  their  amount. 

Considerable  evidence  was  given  upon  tlie  trial  of  the  case  respect- 
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ing  the  nature  and  extent  of  the  plaintiff's  injuries,  some  of  which 
did,  perliaps,  tend  to  show  tliat  they  were  not  so  serious  as  she 
claimed  them  to  be,  and  in  a  measure  to  justify  the  charge  that  she 
was  malingering.  But  this  feature  of  the  case  was  fully  submitted 
to  the  jury,  who  saw  and  heard  the  various  witnesses,  and,  in  view  of 
the  conflicting  character  of  the  evidence  upon  this  branch  of  the 
case,  we  do  not  feel  disposed  to  interfere  with  their  verdict, 
especially  as  the  damages  awarded  cannot  be  deemed  excessive  if 
the  statements  of  the  plaintiff  and  her  witnesses  are  to  be  believed. 

The  serious  question  in  this  case  is  that  presented  by  the  defend- 
ant's third  proposition,  which  is,  in  effect,  that  in  approaching  this 
open  sewer  the  plaintiff  was  unmindful  of  the  obligation  resting 
upon  her  to  exercise  such  a  degree  of  care  and  caution  as  should  be 
commensurate  with  the  dangers  surrounding  her.  It  is  a  well- 
established  rule  of  law  that  a  person  using  a  public  street  is  not 
required  to  exercise  vigilance  to  discover  dangerous  obstructions 
lying  in  his  path,  but  may  walk  or  drive  by  day  or  night,  relying 
upon  the  assumption  that  the  corporation  has  fulfilled  the  duty 
imposed  upon  it  to  keep  its  streets  in  a  safe  and  proper  condition  for 
public  travel.     {PettemjUl  v.  City  of  Yonksrs^  supra.) 

This  rule  has  no  application,  however,  to  cases  where  a  traveler 
approaches  an  obstruction  with  knowledge  of  its  existence  and  loca- 
tion. ( Weston  V.  City  of  Troy,  139  N.  Y.  281 ;  JSfeddo  v.  Village 
of  Ticonderoga^  77  Hun,  524.) 

That  the  plaintiff  had  notice  of  the  excavation  in  Washington 
street  is  not  to  be  denied,  for  she  had  seen  it  and  walked  over  it 
but  a  few  days  prior  to  the  day  she  received  her  injury  ;  but  even 
if  such  were  not  the  case,  it  is  quite  apparent  that  the  means  adopted 
by  the  contractors  to  warn  people  of  the  situation  were  such  as  must 
have  conveyed  some  notice  to  her  that  the  street  was  not  in  its  nor- 
mal condition,  and,  therefore,  if  there  were  nothing  more  of  the 
case  than  that  which  has  just  been  stated,  we  should  be  inclined  to 
hold,  as  a  matter  of  law,  that  the  plaintiff  was  guilty  of  contributory 
negligence,  even  upon  her  own  narration  of  the  circumstances 
attending  her  falling  into  the  sewer.  But  before  this  question  can 
be  properly  disposed  of,  there  are  other  facts  and  circumstances  to 
be  considered  which,  in  our  judgment,  tend  quite  materially  to 
weaken  the  defendant's  position. 
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It  eeeiiis  that  a  platform  or  bridge  had  been  constructed  by  the 
contractors  to  throw  across  this  chasm,  upon  either  side  of  which 
tliere  was  a  handrail,  and  at  either  end  of  which  was  a  step  and  a 
guardrail.  When  properly  adjusted,  this  bridge  connected  the  cross- 
walk in  such  a  manner  as  to  afford  a  perfectly  safe  and  easy  means 
of  passage  over  the  sewer. 

The  plaintiff  was  aware  of  the  existence  of  this  bridge  and  of  the 
purpose  for  which  it  was  used.  On  Wednesday  preceding  the  day 
of  the  accident  she  had  used  it  to  cross  from  the  Arcade  to  Wash- 
ington Hall  block.  But  as  the  work  upon  the  sewer  progressed  it 
became  necessary,  or  desirable,  to  remove  the  bridge,  and  this  was 
done  the  following  day.  On  the  evening  of  the  accident,  which 
was  Saturday,  the  plaintiff  says  she  had  not  heard  of  the  removal  of 
the  bridge,  and  supposed  it  was  still  in  the  position  in  which  she  had 
last  seen  it.  There  was  jio  sign  or  notice  at  the  street  corner  to 
indicate  that  any  change  in  the  situatioti  had  taken  place,  and,  act- 
ing upon  the  assumption  that  the  bridge  was  still  there,  she  started 
to  cross  Washington  street,  and  in  going  towards  the  sewer  met 
people  coming  from  the  opposite  direction  who  had  apparently  just 
crossed  the  same,  as,  indeed,  one  or  two  testified  was  the  fact,  they 
having  walked  upon  some  ties  about  six  inches  in  width  which  had 
been  thrown  over  the  excavation.  The  plaintiff  testifies  that  she 
was  looking  ahead  intently  to  see  where  she  was  going ;  that  she 
supposed  the  bridge  was  there  and  was  looking  for  it ;  that  it  was 
dark,  and  the  first  thing  she  knew  she  went  into  the  ditch  feet  first. 
In  this  statement  of  the  situation,  and  of  the  manner  of  her  falling 
into  the  sewer,  she  is  corroborated  by  the  witness  Clark,  who  was  walk- 
ing behind  her  ;  but  just  here,  and  in  this  connection,  it  is  proper  to 
advert  to  another  circumstance  upon  which  the  defendant  places  great 
reliance  in  its  contention  that  the  plaintiff  was  not  free  from  negli- 
gence which  contributed  to  the  injury  of  which  she  complains.  Sev- 
eral of  the  defendant's  witnesses  testified  that  a  number  of  logs  or 
poles,  which  were  some  six  or  eight  inches  in  diameter,  and  which  had 
been  used  in  blasting  to  keep  the  pieces  of  rock  from  flying  into  the 
air,  were  laid  u])on  the  Washington  street  crosswalk  at  the  close  of  the 
day's  work  on  Saturday,  and  that  the  plaintiff  could  not  have  reached 
the  sewer  without  climbiug  over  or  going  around  these  poles.  It  is 
insisted  that  this,  of  itself,  afforded  ample  notice  of  the  situation. 
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aad  that  in  addition  tliereto  the  I'ed  and  wliite  Hghts  were  indica- 
tions of  danger,  which  ought  not  to  have  been  disregarded. 

The  evidence,  as  a  whole,  seems  to  leave  no  doubt  that  there  was 
a  red  light  upon  the  west  and  a  white  light  upon  the  east  side  of  the 
sewer.  But  this  might  well  have  been  the  case  had  the  bridge 
remained  in  position,  for  there  were  various  obstructions,  such  as  an 
engine,  piles  of  sand,  barrels,  planks,  and  other  articles  in  the  street, 
aside  from  the  ditch  itself,  to  be  guarded  against.  So  that  the  sig- 
niiicance  of  these  lights  was,  in  view  of  the  conditions  with  which 
the  plaintiff  had  the  right  to  assume  she  was  surrounded,  a  matter 
concerning  which  different  opinions  might  be  entertained.  And  the 
evidence  relating  to  the  situation  of  the  poles,  and  the  extent  of  the 
barrier  they  presented,  is  subject  to  the  same  criticism.  If,  as  some 
of  the  witnesses  testified,  they  extended  clear  across  the  walk  and  were 
piled  on  top  of  each  other,  it  would  be  difficult  to  understand  how 
any  pereon,  especially  a  woman,  could  get  over  them  without  receiv- 
ing some  notice  of  the  purpose  for  which  they  w^ere  thus  placed. 
The  plaintiff  testifies,  however,  that,  while  there  may  have  been 
sonie  poles  there,  she  neither  climbed  over  nor  turned  off  the  walk 
to  pass  around  them,  but  that  slie  walked  straight  ahead  into  tlio 
ditch,  and  there  was  ample  corrol^oration  of  her  testimony  in  this 
regard  to  justify  the  jury  in  concluding  that  she  told  the  truth. 
Nearly  all  of  the  witnesses  who  gave  evidence  upon  the  subject  say 
that  the  poles  were  thrown  across  the  walk  **  promiscuously,"  and 
many  of  them,  including  some  called  by  the  defendant,  testified 
that  they  did  not  reach  across  the  entire  walk,  but  that  there  was  a 
space  of  two  or  three  feet  upon  the  south  side  thereof  which  was 
not  covered  or  obstructed  in  any  manner  by  them. 

These  matters  were  all  adverted  to  by  the  learned  trial  justice, 
who  very  clearly  instructed  the  jury  in  regard  to  their  bearing  u[)()n 
the  question  of  contributory  negligence ;  and  while  the  case,  so  far 
as  this  branch  of  it  is  concerned,  may  be  i*egarded  as  verging  upon 
the  border  line,  we  are  inclined  to  think  that,  upon  the  whole,  it  was 
properly  disposed  of  at  the  Circuit,  and  that  the  verdict  of  the  jury 
should  not  be  disturbed. 

Our  attention  has  been  directed  to  the  recent  c^ise  of  Whalen  v. 
Citizens^  GiU  Light  Co,  (151  N.  Y.  70),  which  is  supposed  to  vin- 
dicate the  defendant's  contention  respecting  the  question  last  con- 
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sidered.  But  a  mere  statement  of  the  distinctive  features  of  that 
case  is  sufficient  to  distinguish  it  irom  the  case  in  liand.  There  the 
defendant  was  engaged  in  laying  a  gaspipe  across  a  sidewalk  in  the 
city  of  Brooklyn.  For  this  purpose  it  had  removed  two  of  the 
flagstones  of  the  walk  and  dug  a  trench  in  which  to  lay  its  pipe. 
One  of  the  flagstones  which  had  been  removed  was  laid  on  top  of 
another,  and  a  space  of  about  five  feet  in  width  was  left  between 
the  two  openings,  over  which  a  traveler  could  walk  in  perfect 
safety.  Tlie  plaintiff,  an  old  lady,  in  broad  daylight,  with  nothing 
to  obscure  her  vision,  and  with  the  situation  confronting  her  made 
perfectly  obvious,  tripped  over  tlie  displaced  flagstone  and  fell, 
receiving  the  injuries  of  which  she  complained.  It  was  held  that 
in  these  circumstances  she  could  not  recover.  The  case  came 
directly  within  tlie  principle  laid  down  in  West07i  v.  Citt/  of  Troy 
{8uj)ra\  which,  as  we  have  attempted  to  sliow,  has  no  application  to 
the  somewliat  pecuHar  circumstances  of  the  present  case. 

The  judgment  and  order  appealed  from  sliould  be  aflirmed,  with 
costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 


George  Morris  and   Edward   Lewis,  Respondents,  v.  Susselia 

Hays,  Appellant. 

Municipal  Court  of  Bocliester  —  can  grant  to  tlie  plaintiff  hut  a  single  adjournment, 
not  to  exceed  eight  days  —  waiver. 

The  provisions  of  section  2960  of  the  Code  of  Civil  Procedure,  permitting,  in 
Justices'  Courts,  but  a  single  adjournment  of  not  more  than  eight  days,  upon 
the  application  of  the  plaintiff,  at  the  time  of  joining  issue,  is  made  appli- 
cable, by  section  3226  of  the  same  Code,  to  the  Municipal  Court  of  the  city  of 
Rochester;  and  where  a  justice  of  that  court  grants  a  second  adjournment,  at 
the  instance  of  the  plaintiflf  and  against  the  objection  of  the  defendant,  juris- 
diction is  lost,  notwithstanding  the  fact  that  the  defendant's  attorney,  after  his 
objection  has  been  overruled,  agrees  upon  a  subsequent  day  to  suit  his  con- 
venience; such  act  on  his  part  will  not  constitute  a  waiver  of  the  objection, 
nor  prevent  its  presentation  upon  an  appeal. 
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Appeal  by  tlie  defendant,  Susselia  Hays,  from  a  judgment  of  the 
County  Court  of  Monroe  county  in  favor  of  the  plaintiffs,  entered 
in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the  19th  day 
of  October,  1896,  upon  the  decision  of  the  court  affirming  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  Rochesten 

Jame%  Breek  Perkins^  for  the  appellant. 

Horace  McGuire^  for  the  respondents. 

Adams,  J. : 

The  plaintiffs,  who  are  copartners,  and  carrying  on  business  as 
such  in  the  city  of  Philadelphia,  bring  this  action  to  recover  of  the 
defendant  upon  her  written  guaranty  of  credit  of  the  finn  of 
Schreier  Brothers,  of  the  city  of  Rochester,  to  whom  credit  was 
given  by  the  plaintiffs  in  reliance  upon  such  guaranty. 

The  action  was  brouglit  in  the  Municipal  Court  of  the  city  of 
Rochester,  where  the  plaintiffs  obtained  judgment  against  the 
defendant  for  the  sum  of  $841,  damages,  together  witli  tlieir  costs 
of  the  action. 

An  appeal  was  subsequently  taken  to  the  County  Court  of  Mon- 
roe county,  where  the  judgment  api>ealed  from  was  affirmed,  and 
from  the  judgment  of  affirmance  this  appeal  is  brought. 

It  appears  that  issue  was  joined  in  the  Municipal  Court  by  the 
service  of  the  defendant's  answer  upon  the  10th  day  of  June,  1896, 
at  which  time  both  parties  were  represented  by  their  respective 
attorneys,  and  the  case  was  adjourned  until  the  seventeenth  day  of 
June,  following.  Upon  the  adjourned  day  the  parties  again 
appeared  by  their  attorneys,  and  an  adjournment  of  two  weeks  was 
asked  for  by  the  plaintiffs.  Such  application  was  granted  over  the 
objection  of  the  defendant's  attorney,  upon  the  ground  of  the 
absence  of  material  witnesses,  and,  as  appears  by  the  return  of  the 
judge  of  the  court,  which  is  contained  in  the  record,  "  Friday,  June 
26th,  1896,  being  the  first  day  which  best  suited  the  convenience  of 
all  parties,  was  finally  fixed  as  the  adjourned  day." 

Upon  the  adjourned  day  the  parties  again  appeared,  when  the 

defendant's  attorney  promptly  objected  to  the  jurisdiction  of  the 

court,  upon  the  ground  that  the  case  having  been  adjourned  for 

more  than  eight  days,  and  over  the  objection  of  the  defendant's 
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attorney,  and  without  right,  the  court  liad  lost  jurisdiction  of  the 
action.  This  objection  was  overruled,  to  which  decision  an  exceiv 
tion  was  duly  taken. 

Section  3220  of  the  Code  of  Civil  Procedure  provides  that  chap- 
ter 19,  which  regulates  and  defines  the  powers  and  jurisdiction  of, 
and  the  proceedings  in,  courts  of  justices  of  the  peace,  shall,  with 
the  exception  of  titles  10  and  11  thereof,  apply  to  the  Municipal 
Court  of  the  city  of  Rochester.  And  section  2960  of  article  1,  title 
4r  of  such  chapter  reads  as  follows :  "  At  the  time  of  the  return  of 
a  summons,  or  of  the  joinder  of  issue  without  process,  the  justice 
must,  upon  the  application  of  the  plaintiff,  adj^urn  the  trial  of  the 
action  not  more  than  eight  days,  to  a  time  fixed  by  the  justice.  But 
such  an  adjournment  shall  not  be  granted  unless  the  plaintiff  or  his 
attorney,  if  required  by  the  defendant,  makes  oath  that  the  plaintiff 
cannot,  for  want  of  some  material  testimony  or  witness,  specified  by 
him,  safely  proceed  to  trial." 

This  section  contains  the  only  provision  which  permits  an  adjourn- 
ment at  the  instance  of  the  plaintiff,  save  where  one  is  rendered  neces- 
sary by  an  amendment  of  the  defendant's  pleading  (§  2944),  or  where 
a  conmiission  is  issued   for  the  examination  of  a  witness  (§  2983). 

It  is  conceded  that  at  the  time  issue  was  joined  an  adjournment 
was  had  to  the  seventeenth  day  of  June,  and  it  maybe  assumed  that 
such  adjourned  day  was,  as  is  ordinarily  the  case,  agreed  upon  by 
the  parties.  However  this  may  be,  the  adjournment  thus  taken 
exhausted  the  plaintiff's  right  to  a  postponement  of  the  trial,  and 
the  judge  of  the  court  had  no  power  to  grant  a  further  adjournment 
at  his  instance,  without  the  consent  of  the  defendant's  attorney. 
{Aherhall  v.  Roach^  11  IIow.  Pr.  95;  liedford  v.  Snow^  46  Hun, 
370 ;  Crisp  v.  Rice,  83  id.  465.) 

But  it  is  insisted  that,  inasmuch  as  the  twenty-sixth  day  of  June 
was  fixed  upon  in  order  to  meet  the  convenience  of  both  parties,  at 
which  time  the  defendant  appeared  and  proceeded  with  the  trial, 
she  thereby  waived  her  objection  to  the  second  adjournment. 
Upon  the  facts  api)earing  in  the  record  before  us,  we  are  unable  to 
concur  in  this  view  of  the  case. 

It  appears  that  the  defendant's  attorney  not  only  strenuously 
insisted  that  the  plaintiffs  were  not  entitled  to  a  further  adjourn- 
ment, but  that   he  vigorously  ol)ject3d  to  such  an  adjournment 
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being  granted,  and  the  only  legitimate  inference  which  we  think 
onght  to  be  drawn  from  the  statement  contained  in  the  return  is, 
that  when  the  court  ruled  against  him  upon  this  objection  he  simply 
fixed  upon  such  a  day  as  would  best  suit  his  convenience.  Having 
done  all  that  he  could  to  prevent  an  unauthorized  adjournment,  he 
was  not  bound  to  abandon  the  case  in  order  to  protect  his  client's 
interests.  (See  Baird  v.  Ilelfer^  42  N.  Y.  Supp.  484.)  This  view 
of  the  situation  is  strengthened  by  tlie  fact  that  before  entering 
upon  the  trial  upon  the  adjourned  day,  the  defendant's  attorney 
again  insisted  that  the  case  had  been  adjourned  without  authority, 
and  tliat  in  granting  such  adjournment  the  court  had  lost  jurisdic* 
tion  of  the  case. 

We  are  clearly  of  the  opinion  that  in  granting  this  second 
adjournment  the  Municipal  Court  was  deprived  of  further  jurisdic- 
tion in  tlie  case,  and  that  there  is  nothing  in  the  record  which  fairly 
amounts  to  any  waiver  upon  the  part  of  the  defendant  of  her  right 
to  raise  tliis  question.  This  being  so,  the  judgment  subsequently 
entered  was  unauthorized  and  void.  {Stoutenburg  v.  Humphrey^ 
9  App.  Div.  27.)  And  having  reached  this  conclusion,  it  becomea 
unnecessary  to  consider  the  other  questions  in  tlie  case. 

The  judgments  appealed  from  are,  therefore,  reversed,  with  costs* 

All  concurred. 

Judgment  of  the  County  Court  and  of  the  Municipal  Court  of 
the  city  of  Rochester  reversed,  with  costs. 


Alfred  Lyth  and  Others,  Appellants,  v.  Edward  J.  IIinoston,. 
Respondent,  Impleaded  with  Others. 

Bond  by  a  city  contractor  to  pay  employees  and  materialmen — privity  between  the 
promisee  and  the  party  to  be  benefited  is  necessary — an  extension  of  ti?ne  discharges^ 
the  surety. 

A  bond  executed  to  a  city  by  a  contractor,  conditioned  that  the  contractor  shall  pay 
his  employees  and  materialmen,  and  providing  that  any  one  of  them  to  whom 
the  contractor  shall  be  indebted  may  bring  an  action  upon  the  bond  for  the 
recovery  of  the  sum  due  him,  in  the  same  manner  as  if  such  person  was  a  party 
named  in  the  instrument,  will  not  sustain  a  suit  thereon  by  an  employee  or 
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materialman  in  the  absence  of  a  provision  of  the  city  charter  giving  that  right. 
There  must  be  not  only  an  intent  to  give  a  right  of  action,  but  some  privity 
between  the  promisee  and  tlie  party  to  be  benefited  to  sustain  it. 

The  fact  that  the  city  charter  gives  the  common  council  general  powers  to  make 
ordinances,  not  inconsistent  with  the  laws  of  the  State,  for  the  good  govern- 
ment of  the  city  and  the  benefit  of  trade  and  commerce,  and  to  make  such 
other  ordinances  as  may  be  necessary  to  carry  into  effect  the  power  given  to 
the  common  council  by  the  charter,  is  not  sufllcient. 

Where  such  a  bond  obligates  the  contnictor,  as  principal,  to  pay  the  price  of  all 
materials  purchased  by  him  when  *'  the  same  sliall  become  due,"  and  a  material- 
man, instead  of  enforcing  the  obligation  as  of  that  time,  extends,  without  the 
consent  of  the  sureties,  the  time  of  payment  to  the  contractor  by  accepting 
his  negotiable  notes  for  the  surrender,  the  liability  of  the  sureties  has  been 
altered  and  the  time  extended,  and  the  materialman  cannot  recover  against  the 
sureties. 

Appeal  by  the  plain tiflFs,  Alfred  Lyth  and  others,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  Edward  J. 
Hingstori,  entered  in  the  office  of  the  clerk  of  the  coilnty  of  Erie  on 
the  20th  day  of  March,  1896,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  at  the  Erie  Circuit  on  the  29th  day  of  March, 
1895,  before  the  court  without  a  jury. 

Upon  the  Slst  day  of  March,  1891,  the  defendant  John  Mac- 
Gregor  entered  into  a  contract  with  the  city  of  Builalo  to  construct  a 
sewer  in  Stanislaus  street,  in  that  city,  for  tlie  sum  of  $979.  Con- 
currently therewith,  MacGregor,  as  principal,  and  his  co-defendanis, 
Kingston  and  Reading,  as  sureties,  executed  a  bond  in  the  penal 
sum  of  8^90  to  the  city  of  Buffalo  for  the  faithful  performance  of 
such  contract,  and  at  the  same  time  MacGregor,  as  principal,  and 
the  other  defendants,  as  sureties,  also  executed  another  bond  to  the 
city  of  Buffalo  in  the  penal  sum  of  §490,  which  contained  tlie  fol- 
lowing provision,  viz. : 

'"  The  condition  of  this  obligation  is  such  that  if  the  above-bounden 
John  MacGregor,  heirs,  executors  or  administmtors,  or  any  of  them, 
shall  well  and  truly  pay,  or  cause  to  be  paid  in  full,  the  wages  stijv 
ulated  and  agreed  to  be  paid  to  each  and  every  person  employed  by 
him  to  perform  any  labor  or  services  by  the  said  John  MacGregor 
above  named,  or  his  agent  or  agents,  in  the  construction  of  a  10,  12, 
15  and  IS-inch  tile  sewer  on  Stanislaus  street  *  *  *  as  speci- 
fied in  a  certain  contract  made  between  the  said  Jolm  MacGregor 
and  the  city  of  Buffalo,  hereunto  annexed,  as  often  as  once  in  each 
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two  weeks  during  the  progress  of  said  work,  and  sliall  pay,  when  the 
same  shall  become  due,  the  price  of  all  material  provided  or  used  in 
the  performance  of  said  work,  pursuant  to  the  provisions  of  a  reso- 
lution of  the  common  council  of.  the  city  of  Buffalo,  adopted  the 
31st  day  of  March,  1869,  then  this  obligation  shall  cease,  otherwise 
be  and  remain  in  full  force  and  virtue. 

"  And  in  case  the  said  John  MacGregor  shall  fail  to  pay  each  and 
every  of  the  persons  employed  to  perform  labor  or  services  afore- 
said, or  to  whom  anything  shall  be  due  for  material  provided  or 
used  in  the  performance  of  said  work,  as  hereinabove  provided, 
then  each  and  every  of  said  persons  to  whom  the  aforesaid  John 
MacGregor  shall  be  then  indebted  may  bring  an  action  on  this 
instrument  in  his  or  her  name,  for  the  recovery  of  the  amount  of 
such  indebtedness,  and  in  the  same  manner  as  if  such  person  was  a 
party  named  in  this  instrument." 

After  the  execution  of  this  second  bond,  the  contractor  commenced 
work  upon  the  sewer  in  question,  and  the  same  was  completed  on  or 
about  the  tenth  day  of  June  following. 

Between  April  1  and  May  15,  1891,  the  plaintiffs  sold  and  deliv- 
ered to  MacGregor  sewer  pipe,  tile  and  cement,  which  were  used  in 
the  construction  of  such  sewer  and  were  of  the  value  of  8^00.63. 
On  September  22,  1891,  the  plaintiffs  rendered  a  statement  to  Mac- 
Gregor of  his  indebtedness  for  the  materials  furnished  by  them  upon 
this  and  other  contracts  whicli  he  had  with  the  city,  which  state- 
ment showed  that  there  was  then  owing  the  plaintiffs  a  balance  of 
$1,278.23.  For  this  balance,  the  plaintiffs  took  MacGregor's  note, 
which  was  given  for  three  months  and  bore  interest.  This  wa« 
renewed  from  time  to  time,  but  has  never  been  paid  in  full,  and  this 
action  is  brought  upon  the  second  of  the  above-mentioned  bonds 
to  recover  the  sum  of  $400.63,  the  amount  claimed  to  be  due 
from  MacGregor  for  materials  furnished  for  the  Stanislaus  street 
sewer. 

Such  additional  facts  as  are  material  will  be  found  in  the  opinion 
which  follows. 

William  Z,  Jones^  for  the  appellants. 

Henri/  JB,  Lovelandy  for  the  respondent. 
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Adams,  J. : 

The  plaiiitiflFs  seek  to  maintain  this  action  upon  the  theory  that,, 
altlioiigh  not  parties  to  the  bond  upon  which  their  action  is  founded, 
nor  privy  to  its  consideration,  tliey  may,  nevertheless,  avail  them- 
selves of  the  indemnity  which  it  assumes  to  furnish  to  parties  who 
supplied  labor  and  materials  used  in  ^the  performance  of  a  contract 
entered  into  by  the  principal  obligor  with  the  city  of  Buffalo. 

The  case  of  Lawrence  v.  JFox  (20  N.  Y.  268)  and  otlier  kindred 
cases  of  a  later  date  are  cited  by  the  learned  counsel  for  the  plain- 
tiffs, and  it  is  clauned  that  they  furnish  ample  authority  to  support 
the  proposition  thus  stated. 

There  are  few  reported  cases  which  have  been  cited  with  more 
inaptitude  than  this  oft-discussed  and  much-misconstrued  case  of 
Laxorence  v.  Fox^  and  whatever  legal  principle  it  may  establish,  it 
certainly  is  not,  in  our  opinion,  authority  for  the  one  here  contended 
for,  which  is,  in  effect,  that  a  third  person,  who  is  not  a  party  to  an 
obligation  similar  to  the  one  in  suit,  may  maintain  an  action  therecn, 
in  the  absence  of  any  liability  due  or  to  grow  due  upon  such  obliga- 
tion, from  the  party  to  whom  the  promise  was  made.  In  the  case 
of  Towjisend  y.'Iiackham  (143  N.  Y.  516,  522)  Judge  Peckham, 
with  his  accustomed  perspicuity  and  terseness,  reviewed  and 
analysed  Lawrence  v.  Fox  and  other  related  cases  ;  and  in  his  opin- 
ion he  takes  occasion  to  say  that  in  none  of  them  is  there  an  intima- 
tion of  the  doctrine  sought  to  be  applied  to  this  case ;  but  that,  on 
the  contrary,  an  action  like  the  present  one  cannot  ordinarily  be 
maintained  by  a  third  party  in  the  absence  of  some  liability  to  him 
on  the  part  of  the  promisee.  (See,  also,  Carrier  v.  ZT,  P.  Co.,  73 
Ilun,  287.) 

It  must,  therefore,  be  regarded  as  the  settled  law  of  tliis  case  that 
before  the  plaintiffs  can  avail  themselves  of  any  indemnity  which 
the  bond  in  suit  assumes  to  afford  they  must  show  (1)  an  intent  upon 
the  part  of  the  promisee  to  secure  to  them  such  benefit ;  and  (2) 
some  privity  between  the  two,  the  promisee  and  the  party  benefited, 
and  some  obligation  or  duty  owing  from  the  former  to  the  latter, 
which  would  give  them  a  legal  or  equitable  claim  to  the  benefit  of 
the  promise.     ( Vroomnn  v.  Txt^mer^  69  N.  Y.  280.) 

So  far  as  tlie  question  of  intent  is  concerned  there  is  ample  evi- 
dence in  the  record  to  show  that  one  of  the  objects  which  the  city 


Digitized  by 


Google 


LYTH  V,  KINGSTON.  ]5 


App.  Div.]         Fourth  Dspaiitment,  Februaky  Term,  1897. 

of  Buflfalo  must  have  liad  in  view  in  requiring  the  defendant 
MacGregor  to  execute  tlie  bond  in  suit,  was  to  secure  tliose  who 
might  render  him  service  or  furnish  him  materials  with  which  to 
perform  his  contract,  for  the  city  was  under  no  obUgation  to  pay 
them,  nor  would  it  have  sufiEered  any  loss  or  harm  had  resort  been 
had  to  what  is  known  as  the  "  Municipal  Lien  Law  "  (Laws  of 
1878,  chap.  315,  §  1). 

But,  as  has  been  shown,  intent  is  Gut  one  of  the  elements  which 
nmst  be  present  in  this  case ;  and  by  itself  it  is  not  sufficient  to 
establish  a  cause  of  action  unless  there  exists  also  some  privity  of 
contract  between  the  plaintiffs  and  the  city.  {French  v.  Vix^  143 
N.  Y.  90.) 

The  rule  to  wliich  reference  has  just  been  made  as  having  been 
settled  by  the  more  recent  decisions,  is  one  which  is  very  general  in 
its  application,  but  it  is,  nevertheless,  one  wliich  is  subject  to  legis- 
lative interference,  provided  the  intent  upon  the  part  of  the  Legis- 
lature to  interfere  is  made  plain  and  explicit.  An  illustration  of 
this  right  of  interference  with  the  common  law  respecting  the  very 
question  under  consideration,  is  rarnished  by  some  of  the  city  char- 
tei-s  of  this  State,  and  notably  that  of  the  city  of  Lockport,  which 
in  express  language  creates  a  right  of  action  upon  contractors'  bonds 
in  favor  of  laborers  and  materialmen,  although  they  may  not  be 
parties  thereto.  And  it  was  held  by  the  late  General  Term  of  the 
fifth  department,  in  a  case  arising  under  that  charter,  that  an  action 
Hke  the  one  now  under  consideration  may  be  maintained.  (  Wilson 
v.  Whitmore,  92  Hun,  ^m>i 

We  do  not  find,  however,  nor  is  it  claimed,  that  any  such  pro- 
vision has  been  incorporated  into  the  Buffalo  charter ;  but  in  lieu 
thereof,  our  attention  is  directed  to  an  ordinance  or  resolution 
adopted  by  the  common  council  of  that  city,  which  reads  as  follows : 
"  That  the  common  council  will  hereafter  require  any  person  enter- 
ing into  any  contract  with  the  city  of  Buffalo,  which  requires  the 
employment  of  labor  or  the  use  of  materials,  to  give,  in  addition  to 
the  usual  bond  for  the  faithful  performance  of  the  contract,  a  bond, 
with  sufficient  sureties,  conditioned  that  the  said  contractor  shall 
pay  [for]  all  labor  and  materials  used  in  the  performance  of  said 
contract,  and  that  all  advertisements  for  proposals  shall  state  that 
such  a  bond  will  be  required." 
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This,  it  is  insisted,  is  equivalent  to  an  organic  provision  of  the 
same  import;  and  it  becomes  important,  therefore,  to  determine 
whetlier  or  not  this  contention  is  well  founded. 

The  city  of  Buffalo,  being  a  municipal  corporation,  derives  all  its 
powers  from  the  Legislature  of  the  State,  and  "  it  is  a  general  and 
undisputed  proposition  of  law  that  a  municipal  corporation  possesses 
and  can  exercise  the  following  powers  and  no  others  :  Firat^  those 
granted  in  express  words ;  second,,  those  necessarily  or  fairly  implied 
in  or  incident  to  the  powers  expressly  granted  ;  thirds  those  essen- 
tial to  the  declared  objects  and  purposes  of  the  corporation,  not 
simply  convenient,  but  indispensable.  Any  fair,  reasonable  doubt 
concerning  the  existence  of  power  is  resolved  by  the  courts  against 
the  corporation,  and  the  power  is  denied.  Of  every  municipal  cor- 
poration the  charter  or  statute  by  which  it  is  created  is  its  organic 
act.  Neither  the  corporation  nor  its  oflScers  can  do  any  act  or 
make  any  contract,  or  incur  any  liability  not  authorized  thereby,  or 
by  some  legislative  act  applicable  thereto.  (Dillon  on  Mun.  Corp. 
[4th  ed.]  §  89.  See,  also.  Village  of  Carthage  v.  Frederick^  122 
N.  Y.  268.) 

In  support  of  the  principle  enunciated  in  the  foregoing  citafSon, 
the  learned  author  quotes  the  late  Chief  Justice  Shaw,  who,  speak- 
ing of  nmnicipal  and  public  corporations,  says,  they  "can  exer- 
cise no  powers  but  those  which  are  conferred  upon  them  by  the  act 
by  which  they  are  constituted  or  such  as  are  necessary  to  the  exer- 
cise of  their  corporate  powers,  the  performance  of  theii*  corporate 
duties,  and  the  accomplishment  of  the  purposes  of  their  association. 
This  principle  is  fairly  derived  from  the  nature  of  corporations, 
and  the  mode  in  which  they  are  organized,  and  in  which  their  aflEairs 
must  be  conducted."     {Spavldiiig  v.  Lowell,^  23  Pick.  71,  74.) 

One  of  the  powers  which  may  fairly  be  regarded  as  incidental  to 
those  which  are  expressly  granted  undoubtedly  is  that  of  adopting 
suitable  and  proper  ordinances  for  the  regulation  and  operation  of 
the  municipality.  These  ordinances,  however,  must  be  reasonable 
and  lawful,  and  they  can  neither  enlarge,  diminish  nor  vary  the 
powers  of  the  charter  from  which  municipal  existence  is  derived. 
(Dillon  on  Mun.  Corp.  §  317.) 

This  last  proposition  is  one  which  is  almost  self-evident,  for  if  the 
municipality  can  create,  extend  and  define  its  powers  by  mere  reso- 
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lution,  what  need  is  tliere  in  any  organic  law  ?  But  the  plaintiffs, 
if  their  attitude  toward  this  feature  of  the  case  is  correctly  appre- 
hended, claim  that  the  city  of  Buffalo  was  duly  authorized  to  enact 
this  particular  ordinance,  and  in  support  of  that  claim  cite  section  9 
of  title  3  of  its  charter  as  it  stood  at  the  time  the  ordinance  in 
question  was  enacted,  which  read  as  follows:  "  The  common  council 
shall  *  *  *  have  power  *  *  *  to  make  such  ordinances 
and  regulations  as  are  not  inconsistent  with  the  laws  of  the  State,  and 
which  they  shall  deem  expedient  for  the  good  government  of  the 
Ql^y  *  *  -jt  and  the  benefit  of  trade  and  conmierce,  *  *  * 
and  such  other  ordinances  and  regulations  as  may  be  necessary  to 
carry  into  effect  the  power  given  to  said  council  by  this  act,  and 
for  these  purposes  are  hereby  particularly  anthorized  to  enact 
ordinances." 

This  provision,  as  we  view  it,  confers  no  additional  power  upon 
the  governing  council  of  the  municipality,  for  it  simply  permits  the 
adoption  of  such  ordinances  and  regulations  as  are  not  inconsistent 
with  the  laws  of  the  State,  and  such  as  are  necessary  to  carry  into 
effect  the  powers  given  by  the  charter,  which  is  nothing  more  than 
the  grant  of  a  right  or  privilege  incidental  to  the  charter  itself,  and 
one  wliich  may  be  exercised  within  proper  limitations  without  any 
express  authority.     (Dillon  on  Mun.  Corp.  §  315.) 

The  difficulty  with  the  ordinance  relied  upon  by  the  plaintiffs  is 
that  it  is,  in  its  terms,  inconsistent  with  the  law  of  the  State,  as  we 
iftiderstand  and  have  endeavored  to  state  it,  in  so  far  as  it  has  any 
relation  to  a  bond  given  in  pursuance  of  statutory  authority,  and, 
therefore,  to  give  to  it  the  force  necessary,  in  order  to  sustain  the 
plaintiff's  contention,  we  must  assume  that  it  was  the  intention  of 
the  Legislature  to  authorize  this  municipality  to  adopt  ordinances 
which  should  be  superior  to  the  common  law  of  the  State  upon  the 
particular  subject  we  have  been  considering,  and  such  an  assump- 
tion cannot  be  indulged  in  without  doing  violence  to  well-established 
canons  of  construction.  (Dillon  on  Mun.  Corp.  §§  317,  319,  and 
cases  cited  in  notes.) 

But  there  is  another  obstacle  to  the  plaintiff's  recovery  i-n  this 
action  which,  to  our  mind,  is  fraught  with  quite  as  much  ditBculty 
as  the  one  already  stated.  The  liability  of  the  defendants,  other 
App.  Drv.— Vol.  XIV.        3 
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than  the  principal  obligor,  was  that  of  sureties  upon  a  bond  which 
contained  tliis  condition,  viz. :  "  If  the  above-bounden  John  Mac- 
Gregor,  lieirs  *  *  *  shall  well  and  truly  pay,  *  *  *  and 
shall  pay  when  the  same  shall  become  due,  the  price  of  all  materials 
provided  or  used  in  the  performance  of  said  work  pursuant  to  the 
provisions  of  a  resolution  *  *  *  then  this  obligation  shall  cease, 
otherwise  be  and  remain  in  full  force  and  virtue." 

From  this  it  will  be  seen  that  the  limit  of  the  sureties'  undertak- 
ing was  that  their  principal  should  pay  the  price  of  all  materiahj 
purchased  by  him  when  "the  same  shall  become  due."  Xow,  i* 
appears  by  evidence  which  is  uncontro verted  that  the  materials  sup. 
plied  by  the  plaintiffs  were  all  furnished  prior  to  June  10,  1891. 
One  of  the  plaintiffs  testified  that  the  account  for  such  materiahj 
became  due  and  payable  on  that  day,  and  that  payment  could  prop 
erly  have  been  demanded  therefor  at  any  time  thereafter.  It  fur- 
ther appears  that  the  plaintiffs  had  other  claims  against  MacGregor 
which,  with  the  one  in  question,  amounted  in  the  aggregate  to 
§1,273.23,  and  that  on  the  2(>th  of  September,  1891,  they  took  Mac- 
Gregor's  note  for  this  sum  *Mn  payment"  for  the  amount  owing  by 
him.  This  note  matured  in  three  months,  with  hiterest,  and  it  was 
renewed  from  time  to  time  until  it  was  separated  into  two  notes  to 
cover  some  additional  indebtedness,  and  these  notes  were  not  only 
negotiable,  but  they  were  actually  negotiated  for  the  accommodation 
of  the  plaintiffs. 

Inasmuch  as  the  plaintiffs  say  their  account  was  due  on  the  lOtli 
day  of  June,  1891,  and  in  their  complaint  demand  interest  from 
May  15,  1891,  the  giving  of  these  notes  must,  we  think,  be  regarded 
as  an  extension  of  time  to  the  principal  debtor,  notwithstanding  the 
claim  which  is  now  urged,  that  they  were  given  in  pursuance  of  an 
agreement  to  carry  him  along  until  he  could  realize  from  the  city  on 
his  contract. 

It  follows,  therefore,  that  if  such  was  their  effect,  they  operated 
to  release  the  sureties  from  whatever  obligation  they  were  under  by 
reason  of  having  joined  in  the  execution  of  the  bond,  they  not  hav- 
ing assented  to  such  extension.  {Gahn  v.  Nieniceicicz^  11  Wend. 
312 ;  Dunham  v.  Countryman^  66  Barb.  268 ;  Shijrman  v.  Kelley^ 
9  App.  Div.  316 ;  McNulty  v.  Hard,  18  Hun,  1 ;  Powers  v.  Silhei^ 
sUin,  108  N.  Y.  169.) 
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We  have  examined  the  several  exceptions  to  the  admission  of  evi- 
dence which  are  noted  upon  the  brief  of  the  defendant's  counsel 
without  finding  any  which  appear  to  present  reversible  error.  We 
conclude,  therefore,  that  the  judgment  appealed  from  should  be 
affirmed. 

FoLLETT  and  Green,  JJ.,  concurred ;  Hardin,  P.  J.,  concurred 
in  result ;  Ward,  J.,  not  voting. 

Judgment  affirmed,  with  costs. 


Medora  a.  Harroun  and  Alfred  O.  Fenn,  as  Administrators,  etc., 
of  Fred  J.  Harroun,  Deceased,  Respondents,  v.  The  Brush 
Electric  Light  Company,  Appellant. 

Motion  for  leave  to  appeal  to  the  Court  of  Appeals^  the  questiom  to  be  remewed  must 
be  definitely  and  concisely  stated. 

Where  a  motion  is  made,  under  section  191  of  the  Code  of  Civil  Procedure,  for 
leave  to  appeal  to  the  Court  of  Appeals,  the  questions  of  law  which  the  mov- 
ing party  desires  to  have  reviewed  by  that  court  must  be  definitely  and  con- 
cisely stated  in  the  notice  of  motion,  and  if  this  is  not  done  the  motion  will  be 
denied. 

Motion  by  the  defendant.  The  Brush  Electric  Light  Company, 
for  a  reargument  of  an  appeal  from  a  judgment  in  favor  of  the  plain- 
tiffs, entered  in  the  office  of  the  clerk  of  the  county  of  Monroe  on 
the  29th  day  of  May,  1896,  upon  the  verdict  of  a  jury  rendered 
After  a  trial  at  the  Monroe  Circuit,  and  from  an  order  entered  in  said 
clerk's  office  on  the  2'ith  day  of  May,  1895,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes,  and  also  for  leave  to 
appeal  to  the  Court  of  Appeals. 

The  Appellate  Division  affirmed  the  judgment  and  order,  the 
opinion  being  reported  in  12  Appellate  Division,  page  126. 

Joseph  W.  Taylor,  for  the  motion. 

CharUs  Roe^  opposed. 

Per  Curiam  : 

Upon  a  motion  for  leave  to  appeal  to  the  Court  Of  Appeals,  pur- 
58uant  to  section  191  of  the  Code  of  Civil  Procedure,  the  questions 
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(rf  law  which  the  moving  party  desires  to  have  reviewed  by  that 
cjourt  must  be  definitely  and  concisely  stated  in  the  notice  of 
motion,  and  in  case  the  questions  are  not  so  stated  the  motion  will 
be  denied. 

The  motion  for  reargument  and  the  motion  for  leave  to  appeal  to 
the  Court  of  Appeals  should  be  denied,  with  ten  dollars  costs  and 
disbursements. 

All  concurred,  except  Adams,  J.,  not  sitting. 

Motion  for  reargument  and  motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  with  ten  dollars  costs  and  disbursements* 


Edwin  A.  Eaton,  Respondent,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Appellant. 

OotUnbuta)*y  negligence  —  when  a  hrdkeman  wJm  fails  to  discoter  a  defect  cannot 
impute  neglige /ice  to  the  company/  because  its  inspector  did  not  —  risk  of  the 
emplagment  — felhw-ser  cants. 

In  an  action  based  upon  the  alleged  negligence  of  a  railroad  company  in  failing 
to  remedy  a  defect  in  an  eye  bolt,  at  the  lower  end  of  a  brake  shaft,  which 
gave  way  and  threw  the  brakeman  from  the  top  of  a  freight  car  while  he  was 
attempting  to  set  the  brake,  it  appeared  that  the  rules  of  the  company,  known 
to  the  plaintiff,  a  brakeman,  required  him,  at  all  stoppings  of  trains,  to  inspect 
the  wheels,  brakes  and  trucks  of  the  cars,  and  to  report  any  defects  immedi- 
ately to  the  conductor,  and  that,  although  the  train  had  stopped  four  times 
before  the  accident  in  question  occurred,  the  brakeman  had  not  observed  or 
reported  the  defect. 

Held,  that  the  brakeman  could  not  impute  negligence  to  the  corporation  because 
of  the  fact  that  the  regular  inspectors  of  the  cars  had  not  discovered  it; 

That  if  it  was  negligence  on  the  part  of  the  inspectors  not  to  discover  the  defect, 
the  plaintiff  was  equally  negUgent. 

That  if  the  defect  were  not  discoverable  by  reasonable  inspection,  it  was  a  risk 
of  the  plaintiff's  employment. 

It  seems,  that  the  question  whether  car  inspectors  and  brakemen  are  fellow-serv- 
ants has  not  been  settled. 

Appeal  by  the  defendant.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiif,  entered  in  the  office  of  the  clerk  of  the 
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ounty  of  Wayne  on  the*  lOtli  day  of  July,  1S96,  upon  the  verdict 
ot  a  jury  at  the  Wayne  Circuit,  and  also  from  an  order  entered  in 
said  clerk's  office  denying  the  defendant's  motion  for  a  new  trial 
made  upon  a  case  containing  exceptions. 

This  action  was  begun  December  5,  1892,  to  recover  damages  for 
a  i)erscnal  injury,  caused,  it  is  alleged,  by  the  negligence  of  the 
defendant.  From  some  time  in  1882  until  November  17,  1890,  the 
plaintiff  was  employed  by  the  defendant  as  a  brakeman. 

November  17,  1890,  the  defendant  received  at  East  Buffalo  from 
the  Lake  Shore  and  Michigan  Southern  Railroad  Company  box  car 
No.  8468  which  belonged  to  the  Newport  News  and  Mississippi 
Valley  Railroad  Company.  It  was  inspected  by  the  defendant's 
inspectors,  and  placed  at  the  rear  of  an  extra  freight  train,  being 
the  first  car  ahead  of  the  caboose,  which  left  Buffalo  between  twelve 
and  one  o'clock  in  the  afternoon  of  that  day  bound  for  Syracuse, 
N.  Y.  At  live-fifty-five  p.  m.  the  train  reached  Brown  street  station 
at  Rochester,  and  the  plaintiff  attempted  to  set  the  rear  brake  on 
car  No.  8468.  When  the  plaintiff  applied  force  to  the  brake  wheel 
the  eye  bolt  in  the  lower  end  of  the  brake  shaft,  to  which  the  brake 
chain  connecting  the  brake  shaft  with  the  brake  beam  was  attached, 
gave  way  and  the  plaintiff  was  thrown  to  the  track  and  run  over  by 
the  caboose ;  both  of  his  legs  were  so  crushed  that  the  right  one 
was  amputated  a  few  inches  above  the  knee  and  the  left  one  two 
inches  below  the  knee.  As  a  groimd  of  recovery  the  plaintiff 
alleged  in  his  complaint  that  "  the  brake  which  he  was  operating 
was  so  carelessly  and  negligently  constructed,  and  so  worn,  old  and 
out  of  repair,  that  the  brake  chain  and  pin  or  bolt  attached  thereto 
and  connected  therewith  broke  and  gave  way,  and  the  plaintiff,  by 
reason  thereof,  was  thrown  from  the  top  of  said  freight  car." 

It  is  further  alleged  in  the  com])laint :  "  That  it  was  the  duty  of 
the  defendant  to  provide  for  its  employees,  and  for  this  jilaintiff,  as 
such  brakeman,  good,  safe  and  secure  cars,  car  brakes,  appliances 
and  machinery,  and  to  keep  the  same  in  good  repair.  That  defend- 
ant, not  regarding  its  duty  in  this  behalf,  negligently,  carelessly  and 
unskillfully  provided  for  the  use  of  the  plaintiff  on  the  day  last 
aforesaid,  unsafe,  defective  and  dangerous  freight  cars,  car  brakes, 
machinery  and  appliances,  and  allowed  the  same  to  be  used  by  him, 
of  which  it  had  due  notice." 
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The  defendant  in  its  answer  alleged  that  the  accident  was  caused 
by  the  negligence  of  the  plaintiff  aiid  by  the  negligence  of  his  fel- 
low-servants. This  case  has  been  twice  tried.  On  the  first  trial  the 
plaintiff  was  non8iiit6d,  wliich  nonsuit  was  set  aside  and  a  new  trial 
granted  by  tlie  General  Term  of  the  fifth  department,  no  opinion 
being  written.  (86  Ilun,  617.)  On  the  trial  under  review  the 
plaintiff  had  a  verdict  for  815,000.  A  motion  for  a  new  trial  on  a 
case  containing  exceptions  was  heard  and  denied  at  Special  Term, 
and  a  judgment  entered  from  which,  and  from  the  order  denying  a 
motion  for  a  new  trial,  the  defendant  has  appealed. 

Edxoard  Harris^  for  the  appellant. 
William  S,  Jenney^  for  the  respondent. 
FOLLETT,  J.  : 

The  brake  shaft  on  car  No.  8468  was  an  iron  rod  about  one  and 
three-fouitlis  of  an  inch  in  diameter,  extending  from  a  point  about 
two  feet  above  the  deck  of  the  car  to  a  point  below  its  floor.  On 
the  upper  end  of  the  brake  shaft  was  a  brake  wheel  which  was 
turned  by  the  brakeman  when  the  brake  was  applied  to  the  wheels 
of  the  car.  On  the  deck  of  the  car  there  were  the  usual  rachet  and 
dog  for  holding  the  brake  against  the  wheels  of  the  car  when  it  was 
applied.  In  the  lower  end  of  the  brake  shaft,  underneath  the  car, 
was  an  eye  bolt  about  one-half  of  an  inch  in  diameter  and  three 
inches  long,  on  one  end  of  which  was  an  eye  in  which  the  brake 
chain  was  fastened,  and  on  the  other  end  a  nut  which  held  the  eye 
bolt  in  the  brake  shaft.  When  force  was  applied  to  the  brake  wheel 
the  brake  chain  was  wound  around  the  brake  shaft,  and  the  brake 
shoes  were  brought  against  the  wheels  and  held  in  position  by  the 
rachet  and  dog  on  the  deck  of  the  car. 

The  testimony  given  on  the  trial  justified  the  jury  in  finding  that 
some  part  of  the  eye  bolt  between  the  nut  and  eye  was  worn  so  that 
the  worn  part  was  about  half  its  original  size,  and  by  reason  thereof 
it  broke  when  the  plaintiff  attempted  to  set  the  brake.  At  what 
particular  point  between  the  nut  and  the  eye  the  bolt  was  worn,  and 
the  length  of  the  worn  part,  were  not  distinctly  disclosed  by  the  tes- 
timony, but  it  seems  highly  probable  that  the  wearing  was  on  that 
part  of  the  eye  bolt  within  the  brake  shaft.     The  only  negligence 
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alleged,  or  attempted  to  be  proved,  was  the  use,  by  the  defendant,  of 
this  car  having  this  worn  and  weakened  eye  bolt.  It  will  be  borne 
in  mind  that  this  car  was  not  owned  by  the  defendant,  but  came 
on  to  its  road  at  East  Buffalo  on  the  morning  of  the  day  of  the 
accident. 

Two  legal  questions  are  presented  by  the  facts  in  this  case  :  (1)  Is 
the  failure  of  tlie  defendant's  inspectors  to  discover  that  the  eye  bolt 
was  worn,  negligence ;  and,  if  so,  is  it  actionable  negligence  in  favor 
of  this  plaintiff  ?  (2)  Is  the  failure  of  the  plaintiff  to  discover  the 
defective  eye  bolt,  negligence  on  his  part  ? 

At  East  Buffalo  the  defendant  had  three  inspectors  of  cars :  Bieh- 
ler,  who  had  been  an  inspector  for  twenty-two  years ;  Glaus,  who 
had  been  an  inspector  for  fifteen  years ;  and  Bergen,  the  length  of 
whose  service  does  not  appear.  There  is  no  testimony  tending  to 
show  that  any  one  of  the  inspectors  was  incompetent  or  negligent 
when  the  car  was  inspected,  unless  inferable  from  the  failure  to  dis- 
cover that  the  eye  bolt  was  worn  and  weakened.  It  was  Bergen's 
duty  to  inspect  the  roofs  of  cars,  and  the  duty  of  the  other  two 
inspectors  to  inspect  the  running  gear  and  sides  of  cars.  These 
inspectors  testified  on  the  trial  that  on  the  morning  of  November  17, 
1890,  they  inspected  this  car  at  East  Buffalo,  Bergen  passing  over 
the  roof,  and  the  other  two  inspecting  the  sides  and  running  gear, 
one  inspecting,  on  one  side  and  the  other  on  the  other  side  of  the  car. 
The  inspectors'  book  was  produced,  showing  the  cars  inspected  by 
them  November  17,  1890,  by  which  it  appeared  that  car  No.  8468 
was  inspected  by  the  three  insi)ector8  on  that  day.  The  inspectors 
testified  that  it  was  their  custom  to  examine  the  brakes,  though 
Claus  testified  that  he  had  no  recollection  of  examining  the  brakes 
on  car  No.  8468,  but  other  defects  were  found  about  the  car  which 
were  noted  in  the  inspectors'  book  in  the  handwriting  of  Claus  and 
in  the  handwriting  of  Biehler. 

The  defects  found  and  noted  had  no  relation  to  the  cause  of  the 
accident.  It  may  be,  that  whether  the  defect  in  the  eye  bolt  was  a 
latent  or  a  patent  one,  discoverable  or  not  discoverable  by  reason- 
able inspection,  was  a  question  of  fact  for  the  jury  ;  however,  in  dis- 
cussing this  case,  I  shall  assume  that  it  was  a  question  of  fact  for  the 
jury,  and  was  found  for  the  plaintiff. 

The  employees  on  this  freight  train  were  the  engineer,  fireman, 
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conductor  and  three  brakemen  ;  Prince,  forward  brakemau ;  Lewis 
P.  Crocker,  middle  brakenian,  and  this  plaintiff,  rear  brakeman. 

The  plaintiff  testified  :  "  I  had  some  duties  with  reference  to  this 
train  before  leaviug  (East  Bnff'alo).  I  passed  along  the  cars  to  see 
the  couplings  were  all  made  and  the  cars  were  sealed  —  the  doors. 
I  passed  along  one  side.  I  recollect  who  passed  along  the  other 
side ;  I  think  it  was  Crocker.  I  did  not  observe  anything  out  of 
order  about  the  cars  as  I  passed  along."  As  before  stated,  the  plain- 
tiff testitied  that  he  had  been  employed  by  the  defendant  as  a  brake- 
man  for  about  eight  years.  He  also  testified  that  he  had  seen  the 
following  nile  many  times ;  was  familiar  with  it  and  observed  it : 

Rule  153.  "At  all  stoppings  of  trains  the  brakemen  or  trainmen 
must  inspect  the  wheels,  brakes  atid  trucks  of  the  cars  and  report 
any  defects  immediately  to  the  conductor." 

By  this  rule  ft  was  the  duty  of  the  plaintiff  to  inspect  the  brakes 
on  this  car  at  stations  where  the  train  stopped.  The  plaintiff  testi- 
fied that  the  first  stop  was  for  about  ten  minutes  at  Wende,  seven- 
teen or  eighteen  miles  east  of  Buffalo.  He  testified  :  "  1  perform 
some  duty  with  reference  to  that  train  while  we  are  staying  at 
Wende ;  I  took  an  oil  can  and  looked  over  one  side ;  that  is,  for  hot 
journals  or  anything  that  we  might  notice  wrong  dragging  on  the 
track ;  I  made  no  careful  inspection  of  the  train ;  I  Avent  along  and 
looked  for  anything  which  I  could  observe ;  Crocker,  I  believe,  did 
the  same  thing  with  reference  to  the  other  side  of  the  train." 

The  second  stop  was  at  Batavia,  eighteen  or  twenty  miles  east  of 
Wende,  at  which  place  they  stopped  twice,  once  to  take  on  cars  and 
once  for  water,  both  stops  occupying  about  thirty  minutes.  The 
third  stop  was  at  Coldwater,  where  the  train  took  water.  The  fourth 
sto]>  was  at  the  Brown  street  station  at  Rochester. 

Thus  it  appears  that  it  was  the  plaintiff's  duty  to  inspect  the 
brakes  of  this  car  on  four  occasions ;  at  Buffalo,  at  Wende,  at  Bata- 
via and  at  Coldwater.  If  he  neglected  to  obey  the  rule  he  w^as  negli- 
gent, and  his  negligence  contributed  to  the  accident.  If  the  defec- 
tive eye  bolt  were  discoveral)le  by  a  reasonable  inspection,  and  he 
failed  to  discover  it,  he  was  negligent,  and  his  negligence  contrib- 
uted to  the  accident.  If  the  defect  were  latent  and  not  discoverable 
by  a  reasonable  inspection,  neither  the  plaintiff  nor  the  insj^ectors 
were  negligent. 
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Upon  the  general  question  whether  car  inspectors  and  brakemen 
are  fellow-servants  the  authorities  do  not  agree.     {Besel  v.  N,  Y, 
a  cfe  H.  E,  7?.  R,  Co,,  70  N.  Y.  171 ;  Potter  v.  3".  Y,  C.  c&  //. 
R,  R,  R,  Co,,  136  id.  77 ;  Ratleij  v.  i?.,  W,  cfe  O.  R.  R.  Co,,  139  id. 
302  ;  Northern  Pacify  R.  R,  Co.  v.  Herbert,  116  U.  S.  642 ;  Ilar^ 
rison  V.  Central  R,  R.  Co,,  31  N.  J.  L.  293;  Thomas  Neg.  892;  1  Bev. 
Keg.  [2d  ed.]  804;  2  Thomp.  Neg.  1032,  §  36  ;  S.  &  R.  Neg.  [4th 
ed.]  §  204.)     But  none  of  these  authorities  reach  the  case  at  bar,  for 
the  reason  that  in  none  of  them  does  it  appear  that  inspection  was  a 
duty  imposed  on  tlie  brakemen  as  well  as  on  the  inspectors.     In  this 
case,  as  shown  by  the  evidence  of  the  plaintiff,  it  was  as  much  his 
duty  as  it  was  that  of  the  inspectors  to  inspect  the  running  gear  of 
this  trahi  and  discover  and.  report  to  the  conductor  all  discoverable 
defects,  and  in  so  far  as  this  duty  was  concerned  he  and  the  inspect- 
ors were  fellow-servants.     It  would  not,  I  think,  be  contended  that 
the  three  inspectors  were  not  fellow-servants,  though  performing 
master's  duties,  and  that  any  one  of  them  could  recover  against  the 
compadiy  for  the  negligence  of  his  co-inspector,  and  I  do  not  think 
that  the  case  of  the  plaintiff  is  different.     If  it  were  negligence  in 
the  inspectors  not  to  have  discovered  the  defect  which  caused  the 
accident,  it  was  the  negligence  of  the  co-employees,  and  if  it  were 
negligence  on-  the  part  of  the  inspectors,  the  plaintiff  was  equally 
negligent,  and  he  should  have  been  nonsuited. 

Unless  this  defect  were  discoverable  by  reasonable  inspection,  the 
accident  arising  from  it  was  one  of  the  ordinary  risks  of  the  plain- 
tiffs employment.  {Gottlieb  v.  N.  Y,  L,  E.  cfe  W,  R,  R,  Co,,  100 
N.  Y.  462 ;  Goodrich  v.  N.  Y.  C  i&  II,  R.  R.  R.  Co,,  116  id. 
398.) 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concurred,  except  Ward,  J.,  dissenting. 

Judgment  and  order  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

App.  Div.— Vol.  XIV.        4 
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Frank  F.  Williams,  Respondent,  v,  Henry  S.  Colwell,  as  Admin- 
istrator,  etc.,   of    James    W.   Yates,    Deceased,    and    Others, 

Defendants. 

Ernest  C.  Hazard,  Appellant. 

Newspaper  —  wh<it  is,  within  the  meaning  of  tlie  Code  relative  to  judicial  sales, 

A  publication  issuing  two  editions  daily,  except  Sunday,  having  a  circulation  in 
a  city  of  1,000,  and  elsewhere  of  more  than  4,000,  which,  although  containing 
matter  of  special  value  to  attorneys,  bankers,  brokers,  commission  merchants 
and  real  estate  detUers,  yet  devotes  several  columns  to  general  advertising  and 
to  the  publication  of  local  and  other  news  of  general  interest,  and  is  printed  in 
sheet  form,  as  newspapers  usually  are,  must  be  deemed  a  "newspaper"  within 
the  meaning  of  section  1434  of  the  Code  of  Civil  Procedure,  prescribing  the 
method  for  publishing  notice  of  sales  of  land  by  a  sheriff,  notwithstanding  the 
fact  that  the  publication  is  not  sold  by  newsboys  nor  at  news  stands,  but  only 
by  subscription  and  upon  application  at  the  office  of  the  publisher. 

Appeal  by  Ernest  C.  Hazard,  the  purcliaser  at  a  foreclosure  sale, 
from  an  order  of  the  Supreme  Court,  made  at  the  Erie  Special 
Term  and  entered  in  the  office  of  tlie  clerk  of  the  county  of  Erie 
on  the  17th  day  of  November,  1896,  directing  him  to  complete  his 
purchase. 

Charles  E,  Forsyth^  for  the  api>ellant. 

Arthxir  IL  Wtlliayns^  for  the  respondent. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements  on  the 
opinion  of  Lauoiilin,  J.,  delivered  at  Special  Term. 

All  concurred. 

The  following  is  the  opinion  of  Laighlin,  J. : 
Laugh  LIN,  J. : 

On  the  sale  of  the  premises  described  in  the  complaint  by  a  referee 
duly  appointed  for  that  purpose  in  the  judgment  of  foreclosure  and 
sale,  one  Ernest  C.  Hazard  purchased  the  same  for  the  sum  of 
$1,000  subject  to  certain  hicumbrances.  The  referee's  deed,  duly 
executed,  was  tendered  to  Hazard.     He  declined  to  complete  the 
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purchase  upon  the  ground  that  tlie  Daily  Mercantile  Rtviexo^  \\\ 
which  the  notice  of  sale  was  published,  was  not  a  newspaper  within 
the  intent  and  meaning  of  the  provision  of  the  Code  of  Civil  Pro- 
cedure with  reference  to  publication  of  notices  of  sale  of  real  estate 
in  foreclosure  actions.  Upon  this  motion  it  was  conceded  on  the 
part  of  the  purchaser  that  all  the  other  proceedings  were  regular 
and  valid,  and  that  there  is  no  legal  reason  why  he  should  not  be 
compelled  to  complete  his  purchase  if  the  Daily  Mercantile 
Jteview  is  a  newspaper  within  the  meaning  of  the  provisions  of 
law  referred  to. 

In  behalf  of  the  plaintiff,  the  affidavit  of  the  publisher  of  the 
Daily  MercantiU  lieview  and  a  stipulation  of  the  parties  were 
presented,  which  show  that  two  editions  of  the  Daily  Mercantile 
Jteview  are  published  daily,  excepting  Sundays,  and  that  it  has  a 
circulation  in  the  city  of  Buffalo  of  1,000,  and  in  the  county  out- 
side the  city  of  500,  and  in  other  parts  of  the  State  of  New 
York  and  in  twenty-four  other  States  and  in  the  Province  of 
Ontario,  Canada,  of  3,600;  that  it  publishes  the  records  from  the 
county  clerk's  office  of  judgments,  satisfactions  of  judgments^ 
chattel  mortgages,  real  estate  mortgages,  assignments  and  dis- 
charges of  same,  deeds,  mechanics'  liens  and  discharges  of  same, 
notices  of  pendency  of  actions,  bills  of  sale,  the  court  calendars  and 
decisions,  a  synopsis  of  the  proceedings  of  the  courts  in  Erie  county^ 
also  a  review  of  the  New  York  and  Chicago  stock,  grain  and  pro- 
duce markets,  of  the  Buffalo  flour  and  grain  markets,  of  the  Buffalo 
prices  of  local  securities  and  bank  stocks,  railway  time  cards,  official 
time  table  of  the  departure  of  the  mails,  the  live-stock  markets  of 
Buffalo,  New  York,  St.  Louis,  Kansas  City  and  Omaha,  the  Buffalo 
coal,  hide  and  leather,  wool  and  sheep,  produce  and  grocery  markets 
and  prices  of  the  various  building  materials,  together  with  news 
of  a  general  character  each  day  relating  to  financial  and  mercantile 
matters  and  local  affairs,  and  extensive  reports  of  telegrai)hic  news 
from  all  portions  of  the  United  States  and  abroad,  containing  mat- 
ters of  general  interest  to  the  public ;  and  also  reports  of  sporting 
news  and  other  items  of  general  public  interest,  and  that  other 
items  of  general  interest  cover  from  two  to  three  columns  of  said 
paper,  also,  many  advertisements  of  all  kinds  and  descriptions ;  and 
that  it  has  among  its  subscribers   250  lawyers  and  law  firms,  16 
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bankers,  190  real  estate  men,  and  many  merchants,  contractors, 
manufacturers,  builders  and  commission  men,  and  that  a  large  num- 
ber of  legal  notices  have  already  been  published  in  said  papers;  that 
more  than  450  have  been  published  therein  since  February,  1894, 
the  great  majority  thereof  having  been  published  during  the  past 
six  months,  and  that  more  than  115  different  law  firms  in  BuflFalo 
cause  their  legal  notices,  including  notices  of  sale  of  real  estate  under 
foreclosure,  to  be  published  therein,  and  it  appears  that  the  Dailg 
Mercantile  Beview  has  been  frequently  designated  by  the  different 
judges  of  the  courts  of  record  as  a  newspaper  for  the  publication  of 
legal  notices. 

These  facts  are  not  controverted  by  the  purchaser,  but  are  in  fact 
stipulated  by  him  to  be  true,  and  he  presents  no  affidavit  in  opposi- 
tion to  the  motion,  but  merely  a  stipulation  to  the  effect  that  the 
paper  is  not  sold  by  the  newsboys  or  at  the  news  stands,  but  only  by 
subscription  and  on  application  to  the  office  of  the  publisher. 

Annexed  to  the  stipulation  are  copies  of  the  morning  and  evening 
editions  of  the  Review  of  August  28,  1S96,  that  being  one  of  the 
<3ays  on  which  the  notice  in  question  was  inserted  therein. 

The  Century  Dictionary  defines  a  newspaper  as  "a  paper  contain- 
ing news;  a  sheet  containing  intelligence  or  reports  of  passing 
events,  issued  at  short  but  regular  intervals  and  either  sold  or  dis- 
tributed gratis;  a  public  print,  or  daily,  or  weekly,  or  semi-weekly 
periodical,  that  presents  the  news  of  the  day,  such  as  the  doings  of 
political,  legislative  or  other  public  bodies,  local,  provincial  or 
national  current  events,  items  of  public  interest  on  science,  religion, 
commerce,  as  well  as  trade,  market  and  money  reports,  advertise- 
ments and  announcements,  etc.  News])apers  may  be  classed  as  gen- 
eral, devoted  to  the  dissemination  of  intelligence  on  a  great  variety 
of  topics  which  are  of  interest  to  the  general  reader,  or  special,  in 
which  some  particular  subject,  as  religion,  temperance,  literature, 
law,  etc.,  has  prominence,  general  news  occupying  only  a  secondary 
place." 

Other  lexicographers  employ  other  language,  but  of  substantially 
the  same  import,  in  defining  this  word. 

Burrill,  in  his  Law  Dictionary,  gives  the  following  definition  of 
newspaper  :  "  A  paper  or  publication  conveying  news  or  intelligence. 
A  printed  publication  issued  in  numbers  at  stated  intervals  convey- 
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ing  intelligence  of  passing  events.  The  term  newspaper  is  popu- 
larly applied  only  to  such  publications  as  are  issued  in  a  single  sheet 
and  at  short  intervals,  as  daily  or  weekly." 

The  same  definition  is  given  in  Abbott's  Law  Dictionary,  and  was 
long  ago  given  by  the  Attorney-General  of  the  United  States  with 
respect  to  the  postal  laws.     (4  Op.  Atty.-Gen.  10.) 

In  1851  the  same  definition  was  given  by  the  English  Court  of 
Exchequer  in  interpreting  the  Duty  Laws.  {Attorney-General  v. 
Bradbury,  7  Ex.  [  W.  II.  &  G.]  97.) 

Counsel  were  unable  to  cite,  and  I  have  been  unable  to  find,  any 
precedent  in  the  reports  of  our  own  State  upon  triis  question.  There 
have  been,  however,  many  decisions  of  the  highest  courts  of  other 
States,  which  materially  assist  in  reaching  a  correct  determination  of 
tliis  controversy. 

In  1870,  in  Kellogg  v.  Carrico  (47  Mo.  157)  a  trust  deed  provided 
for  a  sale  of  land  after  thirty  days'  public  notice  in  some  newspaper. 
Notice  was  published  in  the  Legal  Record  and  Advertiser,  printed 
in  St.  Louis  in  the  form  of  a  newspaper  and  issued  to  subscribers 
daily  except  Sunday.  It  was  devoted  to  the  dissemination  of  gen- 
eral legal  intelligence  and  engaged  extensively  in  legal  advertising, 
including  the  publication  of  notices  of  sale  under  deeds  of  trust  and 
sales  on  execution  and  judicial  sales ;  it  circulated  particularly 
among  real  estate  dealers,  lawyere  and  those  giving  special  attention 
to  real  estate  sales  at  public  vendue.  The  court  said:  "To  that 
extent  it  was  eminently  well  adapted  to  subserve  the  purposes  of 
the  parties  to  the  deed  of  trust,  in  requiring  the  sale  by  the  trustee 
to  be  advertised  in  some  newspaper."  "  It  was  a  law  and  advertis- 
ing journal,  and  so,  in  a  limited  sense,  at  least,  a  newspaper ;  for,, 
whether  a  newspaper  or  not  is  a  question  that  cannot  be  determined 
by  a  consideration  alone  of  the  kind  of  intelHgence  it  disseminated. 
*  *  *  A  paper  devoted  to  the  gathering  up  and  dissemination 
of  legal  news  among  its  readers  is,  or  at  least  may  be,  a  newspaper. 
I  regard  the  Legal  Record  as  a  newspaper  of  tliat  character."  This 
decision  was  reaffirmed  in  Benl:endorf  v.  Yincenz  (52  Mo.  441). 

In  1874  the  Illinois  Supreme  Court  lield  that  the  Chicago  Legal 
News,  published  weekly  and  devoted  principally  to  the  dissemina- 
tion of  legal  intelligence,  but  making  reference  to  passing  events^ 
containing  advertisements,  brief  notices  of  legislative  bodies,  per- 
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soiial  and  political  items  of  interest  to  the  general  reader  as  well  as 
the  legal  profession,  was  a  secular  newspaper  of  general  circulation. 
{Kerr  v.  Ilitt,  75  111.  51.) 

The  same  court  the  following  year,  in  Hernandez  v.  Drake  (81 
111.  34),  held  that  a  religious  weekly  newspaper  was  a  newspaper 
within  the  statute  relating  to  the  publication  of  notices  in  attach- 
ment cases. 

In  1876  the  Court  of  Common  Pleas  of  Philadelphia  in  In  Re 
Application  for  Charter  (11  Phila.  200)  refused  to  grant  an  appli- 
cation for  a  charter  for  a  corporation  on  the  ground  that  the  statute 
which  required  notice  of  the  application  to  be  published  "  in  two 
newspapers  of  general  circulation  "  was  not  complied  with  by  a  pub- 
lication in  the  Legal  Intelligencer^  the  circulation  of  which  was 
mainly,  if  not  entirely,  confined  to  the  legal  profession  ;  but  the 
facts  as  to  the  matters  published  in  the  Legal  Intelligencer  are  not 
disclosed  by  the  reported  case. 

In  1878  the  Supreme  Court  of  Minnesota  decided  that  service  of 
a  summons  by  publication  in  the  Northwestei*n  Reporter ^  a  twelve- 
page  weekly  publication,  somewhat  different  in  size  and  shape  from 
an  ordinary  newspaper,  devoted  specially  to  the  legal  profession, 
in  which  are  published  the  general  laws  of  the  State,  tlie  decisions 
of  the  Supreme  Court  of  that  State  and  of  Wisconsin,  and  occasion- 
ally decisions  of  other  States,  a  court  directory,  cards  of  attorneys, 
land  transfers,  advertisements  and  notices  of  law  books  and  miscel- 
laneous business  advertisements  and  legal  anecdotes,  was  not  a  com- 
pliance with  the  statute  requiring  such  publication  in  a  newspaper. 
{Beecher  v.  Stephens^  25  Minn.  146.) 

The  same  court  ten  years  later,  in  Hull  v.  King  (38  Minn.  349), 
held  that  the  Iforthweatern  Presbyterian^  a  religious  weekly  publi- 
cation, was  a  newspaper  within  the  intent  of  a  statute  requiring 
notice  of  sale  in  foreclosure  to  be  published  in  a  "  newspaper." 
The  facts  showed  that  the  publication  was  issued  once  a  week  and 
contained  principally  religious  news  of  especial  interest  to  Presby- 
terians, but  that  it  contained  one  column  each  week  devoted  to  gen- 
eral news  of  the  day,  embracing  every  sort  of  news  of  interest  to 
the  general  reader.  In  this  case  the  court  gives  the  following  gen- 
eral definition  of  newspaper :  "  According  to  the  usage  of  the  busi- 
ness world  and  in  ordinary  understanding  a  newspaper  is  a  publica- 
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tion  usually  in  slieet  form,  intended  for  general  circulation  and  pub- 
lislied  regnlarly  at  short  intervals,  containing  intelligence  of  current 
events  and  news  of  general  interest." 

In  1888,  in  EaiUoti  v.  Lauder  (26  111.  App.  655 ;  affd.,  126  111, 
219),  it  was  held  that  the  Chicago  Daily  Law  Bulletin  w€LSfisecula.r 
newspaper  of  general  circulation  within  the  meaning  of  the  statute 
requiring  pubHcation  of  notices  to  non-residents  in  attachment  cases 
in  "  a  secular  newspaper  of  general  circulation."  An  affidavit  filed 
in  this  case  showed  that  the  Chicago  Daily  Law  Bulletin  was  in 
general  circulation  throughout  the  city  of  Chicago  and  Cook  county 
and  State  of  Illinois  among  judges,  lawyers,  real  estate  dealers, 
brokers,  merchants  and  business  men  generally,  and  while  its 
columns  were  devoted  largely  to  legal  matters  and  court  notices,  yet 
it  contained  various  advertising  matters  confined  to  no  one  calHng 
or  trade,  and  there  was  published  in  it  also  news  and  information  of 
a  general  secular  character. 

Following  this  decision  it  was  held  in  Jfaass  v.  Jless  (41  111.  App. 
282)  that  the  Natio7ial  Corporation  Reporter^  a  weekly  publication 
containing  advertisements  and  reading  matter  mainly,  but  not 
exclusively  relating  to  law  and  finance,  of  interest  to  corporations, 
was  a  newspaper. 

In  1894  the  Supreme  Court  of  Michigan,  in  Lynch  v.  Durfee 
(24  L.  R.  A.  793),  held  that  the  Wayne  Coimty  Legal  Nexoa  was  a 
newspaper  within  the  meaning  of  the  statute  requiring  the  publica- 
tion of  the  notice  of  probate  of  wills  in  a  "  newspaper.".  The  facts 
shown  in  this  case  were  that  the  Wayne  County  Legal  News  was 
published  weekly  in  the  city  of  Detroit,  and,  while  devoted  prima- 
rily to  the  interests  of  the  legal  profession,  yet  it  also  contained 
matters  of  interest  to  the  general  public.  It  contained  the  proceed- 
ings of  the  Supreme  Court  of  Michigan  and  the  courts  of  Detroit, 
occasional  opinions  of  the  United  States  courts,  also  personal  items 
of  general  interest  and  notices  of  passing  events,  a  record  of  real 
estate  transfers  and  mortgages,  chattel  mortgages  and  bills  of  sale, 
and  advertisements  relating  to  general  trade,  and  had  a  general  cir- 
culation among  judges,  lawyers,  bankers,  brokers,  peal  estate  agents, 
merchants  and  business  men.  The  court  says  a  newspaper  means 
a  "sheet  of  paper  printed  and  distributed  at  short  intervals  for 
conveying   intelligence  of  passing  events ;  a  public  print  that  cir- 
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dilates  news,  advertisements,  proceedings  of  legislative  bodies,  pub- 
lic documents  and  the  like." 

The  foregoing  are  the  only  decisions  cited  by  counsel  or  found  by 
me  on  a  careful  examination  of  the  question. 

The  land  in  question  is  situate  in  the  town  of  Lancaster,  in  Erie 
county.  The  sale  was  advertised  to  take  place  in  the  city  of 
Buffalo. 

Section  1678  of  the  Code  of  Civil  Procedure  requires  that  notice 
of  sale  in  such  case  shall  be  given  in  the  same  manner  as  of  a  sale 
of  real  estate  by  the  sherifiE  under  execution,  and  section  1434:,  which 
regulates  the  sale  of  land  by  the  sheriff  by  virtue  of  the  execution, 
as  applicable  to  the  facts  of  this  case,  required  that  pubUc  notice  of 
the  sale  "be  conspicuously  fastened  up"  in  three  public  places  in 
the  town  of  Lancaster,  and  three  public  places  in  the  city  of  Buf- 
falo, at  least  forty-two  days  before  the  sale,  and  that  a  copy  of  the 
notice  "  be  published  at  least  once  in  each  of  the  six  weeks  immedi- 
ately preceding  the  sale,  in  a  newspaper  published  in  the  county." 

The  facts  stated  in  the  affidavit  and  stipulation  read  on  the  motion 
bring  this  case  within  the  cases  cited  sustaining  publications  of  legal 
notices.  While  the  principal  news  published  in  the  Daily  Mercan- 
tile Review  is  of  especial  value  to  attorneys,  bankers,  brokers,  com- 
mission merchants  and  those  engaged  in  the  real  estate  business,  yet 
it  is  shown  by  the  affidavit  and  stipulation  that  several  cohunns  are 
devoted  to  general  advertising,  and  to  tlie  publication  of  local  and 
other  news  of  general  interest,  and  that  it  has  a  general  circulation  ; 
it  is  printed  in  sheet  form,  like  other  newspapers,  and  at  frequent 
intervals. 

A  careful  consideration  of  what  constitutes  a  newspaper,  as  indi- 
cated by  the  definitions  of  the  term  and  by  the  decisions  of  the 
courts  as  applicable  to  the  facts  of  this  case,  leads  to  the  conclusion 
that  the  Daily  Mercantile  Review  is  a  newspaper  within  the  mean- 
ing of  the  provision  of  the  statute  relating  to  the  publication  of 
notices  in  foreclosure  actions. 

It  follows  that  the  notice  of  sale  was  properly  published. 

The  motion  to  compel  the  purcliaser  to  complete  his  purchase  is 
granted,  but  the  question  being  a  new  one,  costs  are  not  allowed. 
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James  Purcell,  as  Executor,  etc.,  of  Mary  G.  Wooster,  Deceased, 
Respondent,  v.  Frederick  C.  Lauer,  Jr.,  and  Others,  Appellants. 

Negligence  —  stretching  a  mire  across  a  sidewalk  —  death  sixteen  months  after  an 
injury  —  proximate  cause  —  measure  of  damages. 

In  an  action  in  whi<^h  the  defendants  were  charged  with  negligence,  it  appeared 
that  the  plaintiffs  intestate  was  tripped  by  a  cable  wire,  used  by  the  defend- 
ants as  a  guard  to  support  a  derrick  while  they  were  constructing  a  bridge, 
drawn  across  and  about  two  inches  above  a  city  sidewalk  upon  which  she  was 
walking  at  night;  that  both  her  knees  were  injured,  as  well  as  her  spine;  that 
an  abscess  formed  under  one  knee ;  blood  poisoning  occurred ;  she  suffered 
from  an  intermittent  fever,  and  finally  died,  about  a  yenr  and  four  or  five 
months  later,  of  an  inflammation  of  the  stomach  which,  according  to  the  pkin- 
tiffs  evidence,  was  the  direct  result  of  the  injury  to  the  knee,  and  of  that  to 
the  spine  and  of  the  shock.  Her  next  of  kin  was  her  father,  a  man  about 
eighty -two  years  of  age,  but  vigorous  and  in  good  health  and  dependent  upon 
the  deceased  for  his  support.     The  plaintiff  recovered  a  verdict  for  $8,000. 

Held,  that  whether  the  accident  was  the  proximate  cause  of  the  death  of  the  intes- 
tate was  a  proper  question  for  the  consideration  of  the  jury,  and  that  as  they 
had  found,  and  upon  the  evidence  were  justified  in  finding,  that  the  ultimate 
result  could  be  traced,  through  successive  stages,  back  to  the  original  accident, 
it  must  be  deemed  to  have  been  the  proximate  cause,  although  death  had  not 
resulted  until  a  year  and  four  or  five  months  later; 

That  the  rule  of  the  common  law  in  relation  to  homicide,  requiring  that  death 
should  occur  within  a  year  and  a  day,  had  no  application  to  civil  cases; 

That  as  the  father  of  the  intestate  might  have  a  considerable  expectation  of  life, 
and  as  his  daughter  constituted  his  only  means  of  support,  the  damages  wera 
not  excessive. 

Green,  J.,  dissented. 

Appeal  by  the  defendants,  Frederick  C.  Laner,  Jr.,  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Monroe  ou  the  17th  day 
of  March,  1896,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  13th  day  of  February,  1896, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

The  action  was  brought  to  recover  damages  for  the  negligence  of  the 

defendants  in  causing  the  death  of  Mary  G.  Wooeter,  deceased,  a 

resident  of  the  city  of  Rochester,  which  occurred  March  11,  1895. 

The  injury  complained  of  she  received  on  the  23d  day  of  October^ 
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1893,  while  she  was  going  along  a  sidewalk  in  that  city,  in  the  even- 
^gj  ^y  tripping  over  a  cable  wire  drawn  across  the  walk,  which  was 
used  as  a  guard  to  support  the  defendants'  derrick  while  they  were 
constructing  a  bridge.  The  cable  was  about  two  inches  above  tlie 
sidewalk.  The  deceased  was  a  large,  heavy  woman,  weighing  about 
180  pounds,  and  was  carrying  a  number  of  bundles  in  her  arms. 
She  fell  to  the  sidewalk,  greatly  injuring  her  right  knee  and  to 
some  extent  her  left  one,  and  the  evidence  tended  to  show  that  in 
the  fall,  or  in  the  wrench  given  by  it  to  her  body,  she  seriously 
injured  her  spine.  She  was  taken  to  her  home  and  there  was  evi- 
dence tending  to  show  that  the  knee  cap  of  the  left  limb  was 
injured  ;  that  swelling  and  inflammation  resulted  from  the  injury  ; 
that  the  accident  caused  a  great  sliock  to  her  nervous  system  ;  that 
she  was  compelled  to  employ  a  physician  and  a  nurse  and  received 
treatment  almost  continuously  for  the  injury,  until  the  time  of  her 
death ;  that  an  abscess  was  formed  and  a  suppuration  created  under 
her  knee ;  that  evidence  of  blood  poisoning  occurred ;  that  she 
gradually  grew  weaker  and  thinner  from  the  time  of  her  injury 
until  her  death ;  that  at  times  she  had  symptoms  of  fever  which 
appeared  to  be  recurrent  or  intermittent,  and  the  physician  in 
■charge,  who  seemed  to  have  been  an  experienced  and  capable  one, 
attributed  her  death  to  the  original  injury  and  shock  caused  by  the 
accident.  Tlie  deceased  was  a  remarkably  vigorous  and  healthy 
woman  before  the  injury,  about  sixty  years  of  age  and  with  great 
powers  of  resistance  as  against  disease ;  she  was  a  widow ;  her  hus- 
band had  been  killed  in  the  war  for  the  Union  and  she  was  drawing 
a  pension  of  about  $200  per  year,  and  in  addition  thereto  earned 
considerable  as  a  music  teacher.  Her  next  of  kin  was  her  father,  a 
gentleman  who,  at  the  time  of  the  trial,  was  about  eighty-two  years 
of  age,  but  a  man  of  vigor  and  good  health  and  to  all  appearances 
likely  to  live  for  some  time,  and  almost  entirely  dependent  upon  her 
for  his  support.  She  was  his  housekeeper,  took  charge  of  his  busi- 
ness and  household  so  far  as  it  pertained  to  their  liome,  turned  her 
pension  in  for  his  support  and  seemed  indispensable  to  his  com- 
fort and  support.  The  defendants  concede  that  the  deceased 
waa  not  at  fault  as  to  the  injury  and  that  there  was  evidence 
upon  which  she  might  have  recovered  against  the  defendant  for 
the  injury   which   she   sustained   if  she   had  brought  the   action 
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herself;  nor  do  they  question  but  what  the  defendants  wei^e 
negligent  in  the  matter ;  indeed,  it  appears  that  they  were  grossly 
negligent ;  but  the  defendants  do  claim  that,  as  a  matter  of  law, 
it  did  not  appear  that  the  injury  and  her  death  were  so  connected  as 
to  render  the  defendants  liable  to  her  executor  after  her  death,  and 
the  defendants  upon  this  appeal  make  four  points :  Fh^sU  that  upon 
the  whole  evidence  the  injury  was  not  the  'proximate  cause  of 
the  death,  nor  was  the  death  the  natural  or  probable  result  of  the 
defendants'  wrongful  act.  Second^  that  there  is  a  conclusive  pre- 
sumption that  the  injury  was  not  the  proximate  cause  of  the  death, 
because  it  did  not  occur  within  a  year  and  a  day  after  the  injury. 
Thirds  that  it  was  shown  upon  the  trial  that  the  origin  of  the  fever 
that  the  deceased  had  was  malarial,  which  comes  from  matter  in  the 
atmosphere,  and  is  an  intervening  cause  of  death,  and  that  the  court 
had  erred  in  its  charge  upon  that  subject,  and,^/bwriJA,  that  the 
damages  awarded  by  the  jury  of  $3,000  are  excessive. 

The  defendants'  evidence  was  principally  from  physicians  testify- 
ing as  experts,  only  one  of  whom  had  examined  the  deceased  after 
her  injury,  and  he  not  the  attending  physician,  and  they,  upon  their 
direct  examinations,  advanced  the  opinion  that  the  fever  of  which 
the  deceased  at  times  suffered  was  of  a  malarial  character,  indicating 
the  presence  of  germs  of  disease,  which  was  an  intervening  cause, 
and  consequently  the  death  was  not  attributable  to  the  injury,  but 
to  such  intervening  cause.  Their  conclusions  were  much  shaken 
upon  their  cross-examinations,  and  it  was  fairly  a  question  for  the 
jury  whether  the  fever  was  malarial  in  its  character,  or  coming 
from  pns  or  impure  matter,  and  dead  tissue  passing  into  the  sys- 
tem, creating  local  inflammation  and  what  was  known  as  blood  poison- 
ing, all  as  a  result  of  the  injury  to  the  knee,  and  the  other  injuries. 

The  immediate  cause  of  the  death  seems  to  have  been  gastritis, 
being  either  an  acute  or  chronic  inflammation  of  the  stomach.  The 
plaintiff's  evidence  tended  to  show  that  this  condition  was  created  by 
causes  the  direct  result  of  the  injury  to  the  knee,  the  spine  and  the 
shock  of  the  accident,  while  the  defendants'  evidence  tended  to  dis- 
pute this  proposition. 

George  F.  Yeoman,  for  the  appellants. 
George  Haines,  for  the  respondent. 
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Ward,  J. : 

The  question  of  fact  upon  which  arises  the  principal  contention, 
of  the  defendants  upon  this  appeal,  as  to  whether  the  injury  to  Mrs. 
Wooster,  which  resulted  from  the  defendants'  negligence,  was  the 
proximate  cause  of  her  death,  was  clearly  a  question  for  the  jury, 
and  was  fairly  submitted  to  them  by  the  learned  trial  court.  The 
plaintiff  having  established  the  injury  which  might  be  productive  of 
the  result  claimed,  and  shown  a  state  of  facts  that  would  naturally 
produce  it,  if  an  intervening  cause  were  established  sufficient,  as  a 
matter  of  law,  to  show  another  cause  of  the  death,  the  burden  of 
doing  so  devolved  upon  the  defendant.  A  careful  examination  of 
the  whole  evidence  in  the  case  satisfies  us  that  this  was  not  done. 
At  least  so  far  accomplished  as  to  justify  the  trial  court  in  taking 
the  question  from  the  jury. 

The  fact  that  the  deceased  survived  the  accident  a  year  and  four 
or  five  months  is  greatly  relied  upon  by  the  defendants  to  justify 
their  position,  that  a  pi-esumption  has  obtained  from  the  lapse  of 
time  that  some  intervening  cause  not  connected  with  the  accident 
caused  the  death  of  Mrs.  Wooster,  and  they  refer  to  the  common- 
law  presumption  that  the  injury  was  not  the  proximate  cause  of  the 
death,  because  it  did  not  occur  within  a  year  and  a  day  after  the 
injury.  This  was  a  rule  of  the  common  law  in  relation  to  homicide, 
and  does  not  prevail  in  this  State  in  criminal  cases,  and  has  no  appli- 
cation to  civil  cases.  {Scldichting  v.  Wintgen^  25  Ilun,  626.)  That 
was  an  action  to  recover  damages  for  the  negligent  killing  of  a  per- 
son who  died  a  year  and  seventeen  days  after  the  injury.  (And  see, 
also,  Sias^  as  Admin,^  v.  RocJiester  H,  Co.^  92  Hun,  140.)  But  this 
lapse  of  time  was  a  circumstance  to  be  submitted  to  the  jury  in 
connection  with  the  other  evidence  in  the  case. 

The  appellants'  counsel  relies  principally  upon  Scheffer  v.  MaiU 
road  Co,  (105  U.  S.  249),  which  was  a  railway  collision  case,  where 
a  passenger  was  injured  and  afterwards  became  disordered  in  mind 
and  body,  and  some  eight  months  after  the  accident  committed 
suicide.  In  an  action  by  his  representatives  to  recover  damages  for 
his  death,  it  was  held  that  the  proximate  cause  of  his  death  was  the 
suicide  and  not  the  injury  received  by  the  deceased.  It  did  not 
seem  susceptible  of  clear  proof  that  the  injury  caused  the  suicide ; 
whether  it  did  or  not  was  necessarily  a  matter  of  conjecture.    Could 
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it  have  been  fairly  sliown  that  the  suicide  would  not  have  oecniTed 
but  for  the  injury,  a  different  case  would  have  been  presented,  but 
the  court,  in  that  case,  recognized  the  rule  to  be  that,  ordinarily,  in 
such  cases,  the  liability  of  the  defendant  is  a  question  for  the  jury, 
and  cit«  with  approval  Mihoaukee  d&  St  Paul  Raihoay  Co.  v.  Kel- 
logg (94:  U.  S.  469),  which  was  a  fire  case,  where  the  sparks  from  a 
8team  ferryboat  had,  through  the  negligence  of  its  owner  (the 
defendants),  set  fire  to  an  elevator.  The  sparks  from  the  elevator 
had  set  fire  to  the  plaintiffs  sawmill  and  himber  yards,  which  were 
three  or  four  hundred  feet  from  the  elevator.  The  court  was 
requested  to  charge  the  jury  that  the  injuries  sustained  by  the  plain- 
tiff were  too  remote  from  the  negligence  to  afford  a  ground  for  a 
recovery.  This  the  court  refused,  but  submitted  to  the  jury  to  find 
whether  the  burning  of  the  mill  and  lumber  was  the  result  reason- 
ably to  be  expected  from  the  burning  of  the  elevator ;  whether  it 
was  the  result  which,  under  the  circumstances,  would  not  naturally 
follow  from  the  burning  of  the  elevator,  and  whether  it  was  the 
result  of  the  continued  effect  of  the  sparks  from  the  steamboat, 
without  the  aid  of  other  causes  not  reasonably  to  be  expected.. 

In  Ehrgott  v.  The  Mayor,  etc,  of  Neio  York  City  (96  N. 
Y.  264)  the  plaintiff  drove  into  a  ditch  in  the  street,  his  horses 
jumped,  the  axle  of  his  carriage  was  broken,  and  he  was  dragged 
partly  over  the  dashboard.  He  procured  another  carnage,  the 
matter  was  reported  to  the  police,  and  the  plaintiff  drove  several 
miles  to  his  home,  which  took  several  hours,  during  which  time 
he  was  exposed  to  the  cold  rain,  and  his  clothes  became  saturated 
with  water.  The  plaintiff's  evidence  tended  to  show  that  the  injuries 
which  resulted  were  caused  by  the  strain  and  shock  of  the  accident, 
and  the  defendant  gave  evidence  tending  to  show  that  the  diseases 
were  the  result  of  the  subsequent  exposure  to  the  cold  rain.  The 
trial  court  charged  that,  whether  his  injuries  resulted  from  the  strain 
and  shock,  or  from  the  exposure  after  the  accident,  the  defendant 
was  still  responsible  for  the  injuries  from  wliich  tlie  plaintiff  was 
suffering.  Upon  appeal,  tlie  Court  of  Appeals  sustained  this  charge, 
and  the  opinion  of  Judge  Earl  in  the  case  tends  to  sustain  the  con- 
clusions here  reached. 

Reference  may  also  profitably  be  had  to  Polhtt  v.  Long  (56  N. 
T.  200) ;  Sauter  v.  The  N.  1\  Central  cfe  //.  R.  E.  R.  Co.  (Q^  id. 
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50) ;  Mitchell  v.  liochester  Railway  Company  (4  Misc.  Rep.  575); 
Leonard  v.  New  York^  etc.,  Telegraph  Co.  (41  N.  Y.  544);  Perley 
V.  Eastern  Railroad  Co.  (98  Mass.  414) ;  JucTcer  v.  Chicago,  etc.,  R. 
Co.  (52  Wis.  150) ;  Delie  v.  Chicago,  etc.,  R.  Co.  (51  id.  400) ;  Bal- 
ti?nore,  etc.,  R.  Go.  v.  Kemp  (61  Md.  74);  Williams  v.  VaTiderhilt 
(28  N.  Y.  217). 

The  appellants  complain  that  the  char^  of  the  court  was  to  the 
effect  that  if  the  injuries  caused  the  abscess,  and  the  abscess  blood 
poison,  and  the  blood  poison  caused  the  gastritis  from  which  Mrs, 
Wooster  died,  the  plaintiff  might  recover. 

The  whole  charge  must  be  taken  together.  The  court  did  charge 
that  unless  the  death  was  the  probable  and  natural  result  of  the 
injury  there  could  be  no  recovery.  Also,  that  unless  the  gastritis 
was  the  natural  and  probable  result  of  the  fall,  there  could  be  no 
recovery.  Also,  that  they  could  not  find  for  the  plaintiff  unless  they 
could  say  as  a  matter  of  reason  and  not  conjecture,  that  the  fall  was 
the  proximate  cause  of  death,  and  the  court  added :  "  There  must 
not  be  a  link  missing.  You  must  find  the  chain  complete.  For 
instance,  the  injury  which  she  received  caused  the  abscess ;  the 
abscess  the  blood  poison,  and  the  blood  poison  tlie  gastritis  and  from 
that  she  died." 

The  matter  excepted  to  was  rather  by  way  of  illustration. 

The  trend  of  the  cases,  both  civil  and  criminal,  is  in  the  direction 
that  so  long  and  so  far  as  the  ultimate  result  can  be  traced  directly  to 
the  first  great  cause,  though  through  successive  stages,  the  responsi- 
bility rests  with  the  one  who  put  in  operation  the  chain  of  events 
which  wronged  or  injured  the  plaintiff.  Particularly  is  this  so  in 
cases  of  this  character. 

We  find  no  reveraible  error  in  the  charge  or  in  the  exceptions 
taken  thereto,  or  to  the  refusals  to  charge. 

The  jury  awarded  a  verdict  to  the  plaintiff  of  ?3,000.  The  plain- 
tiff, the  next  of  kin,  was  before  them.  They  could  judge  from  his 
appearance  something  as  to  the  years  that  should  be  allotted  to  him 
in  the  future.  They  found  a  penniless  and  dependent  old  man 
whose  span  of  life  might  be  stretched  out  a  decade.  The  only  child 
upon  whom  he  could  depend  for  his  support  in  his  old  age,  and  who 
was  comfortably  supporting  him  at  the  time  she  was  injured,  had 
been  taken  away  from  him  by  the  negligence  of  the  defendants,  as 
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the  jury  found.     We  cannot  say  trom  this  evidence  that  this  ver- 
dict was  BO  excessive  as  to  justify  us  in  reversing  it  for  that  reason. 
The  judgmejit  and  order  should  be  affirmed,  with  costs. 

All  concurred,  except  Green,  J.,  dissenting. 

Green,  J.  (dissenting) : 

All  damages  must  be  the  result  of  the  injury  complained  of ;  and 
ill  the  proof  of  damages  both  parties  must  X)e  confined  to  the  princi- 
pal transaction  and  to  its  atteiidant  circumstances  and  natural 
results ;  for  these  alone  are  put  in  issue.  These  results  include  all 
the  damages  to  the  plaintiff  of  which  the  injurious  act  of  the  defend- 
ant was  the  efficiehc  cause,  though,  in  point  of  time,  such  damages 
did  not  occur  until  some  time  after  the  act  done.  (2  Greenl.  on  Ev. 
§§  254-256.)  In  other  language,  the  damages  must  be  the  natural 
and  reasonable  i-esnlt  of  the  defendant's  act ;  sfich  a  consequence  as 
in  the  ordinary  course  of  things  would  flow  from  the  a^ct,  (  VicUh 
rian  Railways  Commissioners  v.  Coultas^  13  App.  Cas.  225.) 

Remote  damages  may  be  said  to  be  those  which  are  not  an  ordi- 
nary and  natural,  not  an  expected,  not  a  necessary  and  usual  result  of 
the  negligent  act,  or  those  which  depend  upon  a  concurrence  of  acci- 
dental and  varying  circumstances  over  which  the  negligent  party  has 
no  control.     (  Wehb  v.  lio-me,  etc,  R.  Co.,  49  N.  Y.  420.) 

In  determining  the  constituents  of  a  remote  cause,  an  eminent 
legal  author  oifers  this  solution  :  "  And  the  inadequate  remote  cause, 
which  is  not  sufficient  to  charge  the  party,  we  may  define  to  be  one 
which  has  so  far  expended  itself,  that  its  influence  in  producing  the 
injury  is  too  minute  for  the  law's  notice,  or  a  cause  which  some 
independent  force  merely  took  advantage  of  to  accomplish  something 
not  the  probable  or  natural  effect  tliereof.  To  illustrate :  *  *  ♦ 
if,  after  the  cause  in  question  has  been  in  operation,  some  independ- 
ent force  comes  in  and  produces  an  injury  not  its  natural  or  prob- 
able effect,  the  author  of  the  cause  is  not  responsible."  (IJish. 
Non-Cont.  §j{  41,  42.)  In  the  language  of  Grover,  J.,  in  PoUett  v. 
Long  (56  N.  Y.  200) :  "  The  part}'  is  liable  for  the  natural  and  prob- 
able consequence  of  his  wrongful  act  or  omission,  but  not  those  which 
are  remote  and  speculative.  The  law  will  not  enter  upon  inquiries 
as  to  the  latter,  for  the  reason  that  such  a  degree  of  certainty  can- 
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not  be  arrived  at  in  respect  thereto  as  to  constitute  a  safe  ground 
for  judicial  action." 

" '  In  order  to  make  a  defendant  liable,  his  negligence  must  be  the 
cansa  eausans,  and  not  merely  a  causa  sine  qua  non^  *  *  * 
'  A  proximate  cause  of  an  event  must  be  understood  to  be  that  which, 
in  a  natural  and  continuous  sequence,  nnhroken  hy  any  new  cause, 
produces  that  event,  a?id  tcithout  which  that  event  would  not  have 
occurred.^  *  *  *  <  Where  an  injury  to  one  is  caused  by,  and  is 
the  natural  and  probable  result  of,  the  wrongful  act  or  omission  of 
another,  such  other  is  liable  therefor,  although  other  causes,  put  in 
motion  hy  the  act  or  omission,  and  whicli,  in  the  al)sence  thereof, 
would  not  have  produced  the  result,  contribute  to  the  injury.'" 
{lioherton  v.  Mayor,  etc,  of  N.  i\,  7  Misc.  Rep.  64:5  ;  149  N.  Y. 
609.) 

In  Shearman  and  Redfield  on  Negligence  (§  742)  the  doctrine  is 
stated  in  these  words :  "  There  is  substantial  uniformity  of  doctrine 
that  every  such  subsequently  developed  disease  which  would  natu- 
rally oisne  from  the  injury,  and  which  cannot  he  shown  to  have 
resulted  from  a  sufficient  indepeiulent  cause,  must  be  imputed  to 
the  author  of  the  original  injury."  In  a  recent  work  it  is  stated 
that  it  must  appear  that  the  death  was  the  result  of  the  act  or 
neglect,  and  not  of  the  intervening  cause.  But  the  death  will  be 
referred  to  the  act  {/  it  was  sufficient  to  cause  the  death,  unless  it 
be  shown  that  the  death  must  have  resulted  from  the  intervening 
cause,  independently  of  the  injury.  (TiflF.  on  Death  by  Wrongf .  Act 
§76.) 

InEhrgott  v.  Mayor,  etc.,  of  N.  Y.  (96  K  Y.  264,  281,  282)  the 
court  said  that  "  the  true  rule,  broadly  stated,  is  that  a  wrongdoer  is 
liable  for  the  damages  which  he  cavaes  bv  his  misconduct.  But  this 
rule  must  be  />;'(r6'^/ctf  JZd  and  reasofiahle,  and  hence  it  is  it  has  its 
limitations,  A  rule,  to  be  of  practicable  value  in  the  adminis- 
tration of  the  law,  must  be  reasonably  certain.  It  is  impossible  to 
trace  any  wrong  to  all  its  consequences.  They  may  be  connected 
together  and  involved  in  an  infinite  concatenation  of  circumstances. 
*  *  *  The  best  statement  of  the  rule  is  that  a  wrongdoer  is 
responsible  for  the  natural  and  proximate  consequences  of  his  miscon- 
duct ;  and  what  are  such  consequences  must  generally  be  left  for  the 
determination  of  the  jury."     The  court  there  stated  that  the  exposure 
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was  the  direct  and  proximate  result  of  tlie  accident,  and  there  was  such 
a  direct  cofinectian  between  the  accident  and  the  exposure  as  to  make 
the  defendant  liable  for  the  latter.  "  It  mnst,  however,  be  admitted 
that  there  is  considerable  authority  in  opposition  to  these  views.  I 
*  *  *  But  even  if  the  portion  of  the  charge  just  referred  to 
was  erroneous,  it  was  entirely  harmless,  as  the  jury  (specially)  found 
that  the  diseases  from  which  the  plaintiflE  suffered  were  the  direct 
result  both  of  the  accident  *  *  *  and  the  suhsequeiit  exposure^ 
and  that  the  effect  of  the  exposure  was  simply  to  increase  and  aggra- 
vate the  injury  received  from  the  accident.  *  *  *  There  were, 
according  to  tlie  finding  of  the  jury,  two  causes  operating  to  produce 
plaintiff's  injuries,  each  of  which  was  essential  to  produce  the  results. 
The  accident  without  the  exposure,  and  the  exposure  without  the 
accident,  would  not  have  caused  them." 

In  Schoen  v.  Dry  Dock,  etc.,  li.  Co,  (2G  J.  &  S.  149  ;  9  N.  Y. 
Supp.  709)  it  was  held  that  the  burden  is  upon  the  plaintiff  to  estab- 
Jish,  as  a  part  of  his  case  and  by  competent  evidence,  that  the 
wrongful  act  or  neglect  was  the  actual  cause  of  death.  The  dece- 
dent, a  boy  of  five  years  of  age,  was  injured  by  the  wheel  of  a  car 
passing  over  his  hand,  and  was  taken  to  the  hospital,  where  he  died 
twenty  days  thereafter.  While  there  his  hand  was  amputated. 
Ko  evidence  was  given  that  the  injury  was  sufficient  to  cause  death, 
or  to  require  amputation.  The  only  witness  called  was  the  coroner's 
physician,  who  had  never  seen  the  decedent  until  after  his  death^ 
and  had  no  personal  knowledge  as  to  the  character  of  the  injuries 
which  resulted  in  the  amputation.  lie  testified  that  there  were  no 
other  signs  of  violence  than  the  amputated  arm,  and  that  the  ampu- 
tation of  a  person's  arm  is  not  usually  fatal.  As  the  result  of  Vijyost 
inortem  examination,  which  had  disclosed  that  the  left  side  of 
the  pleura  or  membrane  involving  the  lung  was  in  a  state 
of  acute  pleuritic  inflannnation,  he  undertook  to  say  that,  in  his 
opinion,  the  cause  of  death  was  exhaustion  and  acute  pleurisy,  fol- 
lowing in  the  wake  of  the  amputation,  but  he  did  not  account  in 
any  way  for  the' origin  of  the  pleurisy.  "  As  the  case  was  left,  the 
pleurisy  might  have  come  from  a  cold  or  exposure  before  the  acci- 
dent, or  from  the  condition  of  the  boy  immediately  preceding  the 
accident,  although  he  then  appeared  in  health,  or  from  subsequent 
App.  Div,— Vol.  XIV.        6 
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unnecessary  exposure  in  the  hospital."  This  being  in  substance  the 
stat«  of  the  evidence,  the  court  held  that  there  was  no  sufficient 
competent  evidence  that  the  death  was  the  legitimate  result  of  the 
wrongful  act. 

In  Dickson  v.  HoUister  (123  Penn.  421)  a  physician  testified  that 
erysipelas  supervened  in  a  few  days ;  that  it  frequently,  though  not 
usually,  follows  wounds,  but  if  there  had  been  no  wound  there 
would  have  been  no  erysipelas.  The  court  charged  that,  if  the 
erysipelas  would  not  have  occurred  if  the  injury  had  not  happened, 
it  was  to  be  considered  by  the  jury  as  part  of  the  injury  itself. 
The  appellate  court  pertinently  observed  :  "  Although,  according  to 
the  testimony  of  the  medical  experts,  erysipelas  is  not  a  necessary 
consequence  of  such  an  injury,  yet  it  is  conceded  that  in  frequent 
instances  It  (Joes  follow  flesh  wo^inds.  The  causes  which  produce 
erysipelas  would  seem  to  be  obscure ;  the  modern  theory  is  that 
erysipelas  is  the  result  of  some  sjjecilic  poison  which  enters  the 
system  through  the  exposure  of  a  wouiul^  but  the  nature  of  this 
poison  and  the  conditions  under  which  it  operates  are  not  well 
understood.  The  disease  was,  however,  a  developifient  which  might 
fairly  have  heeri  anticipated  as  a  result  of  the  injury^  and,  as  in 
this  instance,  the  disease  developed  in  the  wound^  it  was  a  reason- 
able inference  of  tlie  jury  that  if  there  had  been  no  wound  there 
would  have  been  no  erysipelas.  *  *  *  The  negligence  of  the 
defendant  may,  therefore,  be  regarded,  not  only  as  the  direct  cause 
of  the  wound,  but  of  the  disease^  which  from  occult  causes^  not 
attributable  to  treatment,  improper  habits  or  peculiar  constitutional 
tendencies,  fn  fluently  develops  from  personal  injuries.  *  *  * 
Nothing  intervened  to  produce  this  disease  other  than  might  have 
heefi  fairly  anticipated  as  the  direct,  although  not  the  necessary, 
refi'ult  of  the  injury ;  as  well  might  we  attribute  the  contact  of  the 
atmosphere,  or  the  microscopic  existences  therein,  as  an  intervening 
cause  in  such  cases."  (See,  also,  Ginna  v.  Second  Ave,  li,  R.  (h.,  8 
Hun,  41)4,  501.)  In  these  cautious  terms,  and  with  much  circumspec- 
tion, the  court  stated  the  principle  that  should  be  applied  in  cases  of 
this  character  in  determining  the  probable  effects  and  conseciuences  of 
the  wrongful  or  negligent  act  for  which  the  wrongdoer  is  responsible. 

It  may  be  that  the  peculiar  circumstances  of  particular  cases  will 
warmnt  an  extension  of  the  principle  of  liability,  but  it  has  par- 
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ticular  signiticance  and  application  to  the  circumstances  of  the  ctase 
presented  on  this  appeal. 

In  TrapiieU  v.  City  of  Red  Oak  Junction  (76  Iowa,  744)  some 
months  after  the  accident  a  cancer  was  developed  in  plaintiff's  breast, 
and  experts  testified  that  a  blow  or  bruise  might  have  been  the  cause 
of  it,  but  such  result  would  only  have  followed  in  a  case  where  the 
germ  of  the  disease  existed  in  the  system  before  the  accident.  The 
court  remarked,  that  while  an  injury  by  external  force  might  have 
caused  it  to  develop,  it  may  also  have  developed  without  such  cause. 
"  Before  plaintiff  can  recover  ^  *  *  she  must  establish  that  the 
relation  of  cause  and  effect  existed  between  the  fall  and  them  (her 
sufferings).  But,  when  we  look  into  the  evidence,  we  find  that  it 
merely  established  a  condition  which  might  have  been  caused  by  an 
injury  *  *  *  at  that  time,  but  Mrhether  such  injury  did  occur 
is,  under  it,  but  a  matter  of  surmise.  The  existence  of  a  fact  is  not 
proven  by  evidence  of  a  subsequent  condition  w^hich  is  merely  con- 
sistent with  its  existence." 

In  Weber  v.  Third  Ave.  R.  Co.  (12  App.  Div.  512;  S.  C,  42  N. 
Y.  Supp.  789)  it  was  held  that  the  evidence  was  insufficient  to 
warrant  the  jury  in  finding  that  the  injury  to  the  intestate's  knee 
caused  tuberculosis  of  the  joint  which,  gradually  extending  to  the 
lung,  produced  the  consumption  which  caused  his  death.  Rumset,, 
J.,  said :  "  The  question  always  is,  was  there  an  unbroken  connec- 
tion between  the  wrongful  act  and  the  injury  —  a  continuous  opera- 
tion ?  Did  the  facts  constitute  a  continuous  succession  of  events  so 
linked  together  as  to  make  a  natural  whole,  or  was  there  some  new 
and  independent  cause  intervening  between  the  wrong  and  the 
injury  ?  {Railway  Co.  v.  Kellogg^  94  U.  S.  469.)  It  is  not  nec- 
essary for  the  plaintiff,  who  claims  that  the  injury  was  the  proxi- 
mate cause  of  the  consumption  of  which  this  man  died,  to  show  that 
it  was  the  only  cause.  It  is  sufficient  if  she  establishes  that  the 
injury  set  in  motion  other  causes  which  produced  the  disease  and 
the  death,  but  which,  in  the  absence  of  this  injury,  would  not  have 
produced  it.  {Pollett  v.  Long^  56  N.  Y.  200.)  But  this  proof  on 
the  part  of  the  plaintiff  must  be  made  by  evidence  which  establishes 
the  fact^  and  unless  the  evidence  is  sufficient  to  show  the  c&nnection 
between  the  ivhmedtate  cause  of  the  death  and  the  injury  received 
the  plaintiff  cannot  recover.     *     *     *      If  the  consumption  w^aa 
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caused,  as  Dr.  Mcllale  says  it  miglit  have  been,  by  so  reducing  the 
vitality  of  tlie  patient  as  to  make  him  unable  to  throw  off  the  germs 
of  consumption  which  attacked  him  through  the  lung,  the  injury 
would  not  eo)i8titate  the  first  of  a  continuous  succession  of  events^ 
80  as  to  make  the  defendant  liable  for  the  consumption,  because  the 
reception  into  the  lungs  of  genns  of  consnmption  from  the  outside 
would  he  a  new  and  independent  cause  intervening  between  the 
injury  and  the  resxdt^  for  which  the  defendant  would  not  be  liable. 

*  *  *  The  rule  in  such  cases  is,  that  a  mere  conjecture,  built 
upon  a  bare  possibiHty,  will  not  sufSce  to  transfer  the  money  or 
property  of  one  man  to  the  possession  and  profit  of  another.  {Paxi- 
ley  V.  Lantern  Co.,  131  N.  Y.  99  ;  29  X.  E.  Rep.  999.)  There  must 
be,  at  least,  to  warrant  such  a  conclusion,  so  much  testimony  that  the 
inference  is  reasonable^  and  when  that  has  not  been  given,  a  ver- 
dict based  upon  less  testimony  cannot  bo  permitted  to  stand." 

Respondent's  counsel  cites  Sauter  v.  iV\  Y.  C,  ds  II.  R.  R.  R. 
Co.  {^6  N.  Y.  50),  and  makes  this  quotation  from  the  opinion  of 
the  court :  "  This  was  proved  to  be  sufficient  to  cause  the  hernia  of 
which  he  died.  The  circumstances  pointed  to  this  as  the  cause, 
und  repelled  the  idea  of  any  other.  True,  the  evidence  was,  that  it 
might  have  been  produced  by  many  other  causes,  but  tJiere  was  no 
evidence  tending  to  prove  that  it  was  produced  by  any  other.  On. 
the  contrary,  the  inference  was  legitimate  that  it  was  not." 

But,  in  that  case,  it  appears  that  a  physician  was  called  the  very 
next  day  after  the  injury  and  found  that  the  decedent  had  inguinal 
hernia,  and  he  never  again  left  his  bed  alive.     (See  6  Ilun,  448.) 

In  Iloag  v.  Lake  Shore,  etc.,  R.  R.  Co.  (85  Penn.  St.  297)  this  lan- 
guage was  used  :  "  How  near  or  remote  each  fact  is  to  its  next  suc- 
ceeding fact  in  the  concatenation  of  circumstances  from  the  prime 
cause  to  the  end  of  the  succession  of  facts  which  is  immediately 
linked  to  the  injury,  necessarily  must  be  determined  by  the  jury. 

*  *  *  The  jury  nmst  determine,  therefore,  whether  the  facts 
constitute  a  succession  of  events,  so  linked  together  that  they 
become  a  natural  whole,  or  whether  the  chain  of  events  is  so 
broken  that  they  become  independent,  and  the  final  result  cannot 
be  said  to  be  the  natural  and  probable  consequence  of  the  primary 
•cause,  the  negligence  of  the  defendants." 

But  where  the  matter  for  determination  is  peculiarly  one  of  inedi- 
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cal  science  and  concerns  the  origin,  progress,  development  and  ope- 
ration of  diseases,  and  their  ultimate  effects  and  consequences,  and 
the  purpose  is  to  charge  one  person  for  causing  the  death  of  another, 
the  plaintiff  is  bound  to  produce  the  testimony  of  experts  and  to 
establish  with  reasonable  certainty  that  the  natural  and  probable  con- 
sequence of  the  defendant's  wrongful  act  or  neglect  was  to  produce 
the  resultant  death.  Where  the  question  is  one  of  technical  knowl- 
edge or  opinion,  the  jury  is  not  at  hberty  to  base  its  conclusion  upon 
mere  conjecture  or  personal  opinion,  and  to  disregard  the  pre- 
ponderating evidence  of  the  experts. 

I  have  thus  far  called  attention  to  the  principles  upon  which  the 
questions  here  presented  are  to  be  decided,  with  illustrations  of  their 
application  to  particular  cases,  and  this  brings  me  to  a  discussion  of 
the  evidence  and  an  application  of  those  principles  to  the  case  at  bar. 

The  substance  of  the  important  portions  of  Dr.  Buckley's  testi- 
mony, which  it  is  necessary  to  quote,  is  as  follows :  I  cannot  state 
where  she  located  the  pain  in  her  back ;  I  don't  remember.  Inter- 
mittent fever  appeared  within  a  few  days  after  the  injury.  She 
gradually  failed,  complained  of  pain  in  the  back,  limbs  and  head. 
I  think  she  received  injury  to  the  spinal  column.  An  inflammation 
set  up  on  the  coverings  of  the  spinal  cord,  was  slow  in  progress  and 
continuous,  causing  these  pains  and  affecting  the  stomach  and  brain. 
All  these  symptoms  were  sequelce  of  this  spinal  irritation.  She  had 
an  acute  attack  of  vomiting;  the  stomach  becomes  inflamed;  we 
don't  know  that ;  that  is  our  opinion ;  we  have  got  to  make  that  out 
by  post  mortem  examination.  The  excessive  vomiting  was  the 
immediate  cause  of  her  death.  We  do  not  attribute  that  to  an 
inflamed  condition  of  the  stomach.  It  can  come  f  ram  a  great  many 
causes.  She  had  gastritis,  and  that  would  be  an  adequate  cause  for  her 
vomiting.  Gastritis  would  follow  the  indigestion  of  food  that  was 
nauseous.  It  would  all  depend  whether  the  food  was  agreeable  to  a 
weak  stomach.  We  believed  these  conditions  of  the  stomach  were 
produced  by  inflammation  set  up  in  the  spinal  cord,  by  the  inflam- 
mation she  had  affecting  the  brain,  and  that  made  its  influence  felt 
upon  the  nervous  system,  and  that  indigestion  of  food  and  this 
attack  of  gastritis  were  brouglit  on  by  this  trouble.  I  attribute  this 
attack  of  gastritis  as  the  result  of  the  general  condition  of  her 
nervous  system.      Assuming  that  I  am  right  in  the  diagnosis  of  the 
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case,  which  is,  of  course,  open  to  question^  you  can  have  all  this 
train  of  symptoms  following  an  injury  of  tliis  kind  as  a  result  of 
the  injury  to  the  spinal  cord  ;  this  gastritis  I  attribute  to  all  these 
conditions  I  have  enumerated,  the  combination  as  a  result  of  the 
whole,  and  not  a  result  of  any  particular  portion  of  them.  A  diag- 
nosis of  inflammation  of  the  spinal  cord  with  the  accompanying 
symptoms,  lesions,  can  only  be  positively  made  by  an  autopsy.  I 
base  my  opinion  from  the  fact  that  she  received  the  injury  in  the 
manner  that  she  did  and  the  accompanying  symptoms  that  followed. 
And  yet,  notwithstanding  the  supposed  spinal  injury,  and  its  serious 
eflEects,  he  says,  in  the  consultation  with  Dr.  Lee  on  February  5, 
1895  :  "  1  do  not  know  as  we  would  discuss  spinal  symptoms  ;  I  do 
not  remember  that  the  subject  of  her  spine  having  been  injured 
was  discussed."  Being  questioned  as  to  the  conversation  with 
Shedd,  defendants'  employee,  he  answered :  "  /  don't  reineirJber 
that  I  said  anything  *  *  *  to  the  eflEect  that  I  attributed  the 
attack  of  gastritis  to  the  intermittent  fever.  It  was  not  a  fact. 
I  do  not  know  whether  or  not  I  said  '  to  my  mind,  the  attack  of 
gastritis  was  an  outgrowth  of  the  intermittent  fever.'  1  do  not 
Temember  whether  or  not  I  said  *  *  *  that  I  would  not  swear 
that  the  fall  was  the  direct  cause  of  her  death." 

It  was  largely  upon  evidence  of  this  vague  and  indefinite  charac- 
ter that  the  jurors  based  their  individual  opinions  in  opposition  to 
the  testimony  of  the  defendant's  expert  witnesses,  and  arrived  at 
the  conclusion  that,  as  a  matter  of  fact,  the  injury  was  the  proxi- 
mate cause  of  death,  irrespective  of  the  operation  of  supervening 
causes  or  agencies,  not  attributable  to  the  defendants.  It  will  be 
observed  that  the  witness,  Dr.  Buckley,  fails  to  state  that  any  impure 
matter  from  the  abscess  was  in  fact  absorbed  by  the  system,  pro- 
ducing a  septic  fever.  (See  Thompson  v.  Manhattan  Ry,  Co,^  11 
App.  Div.  182.)  That  would  be  a  development  from  the  wound 
itself.  By  intermittent  fever  I  understand  the  witness  to  mean 
"  malarial." 

I  fail  to  discover  any  statement  that  gastritis  is  even  a  frequent 
or  an  expected  consequence  of  such  an  injury,  or  that  death  may  be 
reasonably  anticipated  as  the  result  of  it. 

Dr.  Herriman  testified  that  the  cause  of  intermittent  fever  is 
malarial  poisoning — a  poison  which  is  now  subsisted  by  a  germ, 
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wliicli  is  conveyed  by  the  atmosphere  or  in  water,  and  received 
into  the  system  through  the  atmosphere,  or  taken  into  the  stomach ; 
that  a  physical  injury  of  any  character  cannot  be  a  cause  of  inter- 
mittent fever,  and  that  an  enfeebled  physical  condition  could  not 
make  one  more  susceptible  to  an  attack  of  that  disease.  "Assuming 
that  a  liealthy  and  strong  woman,  and  heavy,  about  sixty  years  of  age^ 
were  to  be  tripped  upon  a  stone  sidewalk,  and  fell  forward  on  hex 
face  and  body,  I  do  not  think  that  gastritis  would  be  a  natural  or 
probable  result  of  such  a  fall.  Acute  gastritis  appearing  about  six- 
teen months  after  such  a  fall  could  not  be  the  result  of  the  fall."  Ou 
cross-examination  he  said  that  he  would  hardly  regard  thib  intermit* 
tent  fever  as  a  secondary  eflEect  of  any  injury,  or  occasioned  by  blood 
poisoning  from  absorption  of  impure  matter  from  a  wound  or  dis- 
eased member.  "  You  would  get  chills  and  fever,  but  you  would  not 
get  a  distinct  typo  of  intermittent  fever,  not  technically  speaking. 
You  get  a  septic  fever  which  is  more  likely  to  be  continuous  when  it 
has  its  origin  in  blood  poisoning,  from  the  absorption  of  impure  mat- 
ter into  the  system,  from  a  sore  for  instance.  *  *  *  Intermittent 
fever,  *  *  *  fever  and  ague,  *  *  *  is  never  caused  by 
physical  injury.  *  *  *  A  depressed  physical  condition  makes 
one  yield  more  readily  to  the  effects  of  a  disease.  It  does  not  always 
make  one  more  susceptible  to  taking  on  inflammation  of  any 
kind.  *  *  *  .  I  would  expect  bacteria  to  produce  an  inflammar 
tion  in  a  healthy  person  with  as  much  certainty  as  it  would  produce 
such  an  effect  upon  a  person  in  a  perfectly  demoralized  physical 
condition.  One  in  a  weakened  condition  would  succumb  more 
readily  to  the  progress  of  the  disease  than  a  well  person." 

In  regard  to  acute  gastritis  he  says  that  a  person's  liability  to  it  is, 
to  some  extent,  dependent  upon  the  condition  of  the  vitality  and 
general  health.  One  who  has  undergone  a  long  period  of  illness, 
depressed  nervous  disease,  accompanied  by  wasting,  severe  emaciation, 
is  more  liable  to  an  attack  than  one  who  has  not  been  so  reduced  ; 
that  improper  food,  or  food  improperly  prepared,  put  into  the 
stomach  of  such  a  person  may  cause  gastritis.  "Acute  gastritis  may 
come  on  at  any  time,  fall  or  not,  in  connection  with  eating  ordinary 
food,  if  the  stomach  of  the  patient  has  been  made  useless  for  the 
purpose  of  taking  care  of  that  food  by  protracted  disease.  And  the 
combined  effect  by  the  weakened  condition,  and  the  natural  food 


Digitized  by 


Google 


48  PURCELL  v.  LAUER. 


Fourth  Department,  February  Term,  1897.  [Vol.  14. 


for  a  well  person  would  be  an  acute  gastritis  as  the  result.  Articles 
of  diet  *  *  *  which  we  know  to  be  difficult  of  digestion  or 
require  a  a  long  time  for  digestion  might  produce  gastritis." 

Dr.  Angell  said  that  intermittent  fever  is  considered  a  malarial 
fever,  and  is  generally  supposed  to  be  due  to  a  germ  which  is  out- 
side of  the  body,  floating  in  the  atmosphere,  and  which  is  more  com- 
monly found  in  low  places  or  swamp  lands ;  that  it  is  an  infectious  dis- 
ease. I  do  not  believe  that  a  reduced  physical  condition  makes  one 
more  susceptible  to  an  attack  of  that  disease ; "  that  acute  gastritis  is 
not  a  natural  or  probable  result  of  the  decedent's  fall ;  that  it  would 
be  a  very  unusual  result ;  that  acute  gastritis,  sixteen  months  after 
such  a  fall,  could  not  be  the  result  of  it.  On  cross-examination  he 
stated  :  "  I  should  attribute  a  sympathetic  irritation  of  the  stomach, 
caused  by  the  conditions  of  the  knee,  to  the  probable  influence  of 
absorption  of  morbid  material  from  this  open  wound,  but  not  to  any 
spinal  root  inflammation.  *  *  *  Direct  violence  done  to  the  per- 
son is  not  the  cause  of  gastritis.  *  *  *  I  should  hardly  regard 
acute  gastritis  as  supervening  upon  a  thoroughly  demoralized,  weak- 
ened, emaciated  physical  condition,  the  result  of  injuries  to  the  spinal 
system  or  other  parts  of  the  body,  or  as  one  of  the  conditions  which 
supervene  on  that  condition  from  the  reception  of  some  food  at  the 
moment  which  the  system  has  been  too  weak  to  take  it  into  the  stom- 
ach ;  I  should  hardly  regard  that  as  a  sufficient  cause  for  an  acute 
inflammation  of  the  stomach  or  gastritis.  *  *  *  I  should 
expect  there  had  been  some  irritant  taken  into  the  stomach  of  a 
patient,  as  described,  or  an  extension  from  the  inflammation  from 
a  neighboring  organ  or  from  the  development  of  an  ulcer  of  the 
stomach.  Putting  indigestible  food  there,  in  connection  with  the 
septic  condition  of  the  patient  where  a  running  sore  stopped,  I 
should  expect  gastritis  to  be  due  to  those  circumstances,  because  the 
septic  condition  produces  a  low  inflammation,  if  any,  and  not  acute. 
*  *  *  A  fall  of  the  character  described  to  me  would  not  pro- 
duce any  spinal  injury  in  the  nature  of  any  inflannnation.  The 
only  injury  that  would  be  possible  under  those  circumstances  would 
be  a  wrench  of  the  spinal  column,  but  it  is  so  protected  that  it  is  a 
very  difficult  matter  to  produce  any  disease  there.  Inflammation 
or  irritation  of  the  meninges  rarely  ever  follows  a  wrench  of  the 
spinal  column." 
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Ko  person  of  common  knowledge  wonld  suppose  tliat  a  simple 
injarj  to  and  inflammation  of  the  knee,  resulting  in  a  running  sore 
or  abscess,  would,  after  the  lapse  of  sixteen  months,  cause  or  pro- 
duce death  from  inflammation  of  the  stomach.  No  one  would  sup- 
pose that  acute  gastritis  or  inflammation  of  the  stomach  would  be 
the  natural,  probable  or  expected  consequence  of  an  injury  of  that 
character,  or  that  the  resultant  death  could  be  attributed  to  it  as  a 
proximate  and  efficient  cause.  That  would  be  taken  to  be  an  extra- 
ordinary sequence,  and  two  men  of  science  testify  that  it  would  be 
a  very  unusual  result.  Nor  does  Dr.  Buckley,  the  decedent's  physi- 
cian, state  that  an  attack  of  gastritis  is  a  frequent  or  expected  result 
of  septic  fever,  consequent  upon  the  absorption  of  the  impure  mat- 
ter from  the  abscess  or  of  malarial  fever. 

The  defendants  are  responsible  for  the  injury  to  the  knee  and  the 
direct  or  proximate  consequences  that  usually  or  frequently  may  be 
expected  to  flow  therefrom,  but  it  does  not  seem  reasonable  or  just 
to  charge  them  with  responsibility  for  the  death  of  this  woman, 
happening  sixteen  months  thereafter,  and  resulting  from  an  acute 
attack  of  vomiting  as  the  immediate  cause  thereof.  If  the  attack 
of  gastritis  was  a  concomitant  of  the  intermittent  fever  or  a  con- 
sequence of  it,  or  if  the  existence  of  the  malarial  poison  in  the  sys- 
tem rendered  her  the  more  subject  to  the  attack,  I  am  unable  to 
perceive  how  the  defendants  can  be  charged  with  the  result.  If 
the  fever  produced  a  weakening  of  the  stomach,  increasing  its  sen- 
sitiveness, and  indigestible  food  caused  the  vomiting,  and  that 
resulted  in  death,  defendants  ought  not  to  be  held  responsible  for 
that.  The  connection  between  the  injury  and  the  death  is  left  in 
doubt  and  uncertainty.  It  is  by  no  means  clear  that  the  gastritis 
was  in  any  way  a  development  of  the  injury  itself,  or  that  death  is 
an  event  that  may  reasonably  be  anticipated  as  a  result  of  such  an 
injury.  Nor  is  it  fairly  evident  as  a  fact  (and  not  simply  an  opin- 
ion) that  there  was  a  spinal  injury;  or,  if  so,  its  particular  nature 
or  extent ;  and,  even  though  spinal  irritation  affected  the  brain, 
nerves  and  stomach,  it  is  not  apparent  that  death  would  have  resulted 
without  the  aid  of  malarial  fever. 

Upon  the  whole  evidence,  it  is  a  very  difficult  undertaking  for 
any  one  to  base  a  reasonable  conclusion  and  infer  the  fact  that  the 
A.PP.  Div.— Vol.  XIV.        7 
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defendants  caused  the  extinction  of  life.  Being  submitted  to  the 
jury  for  its  opinion,  it  solved  all  doubts  by  giving  the  plaintiff  the 
benefit  of  them. 

Assuming  that  the  gastritis  was  a  natural  or  probable  consequence 
of  the  injury,  the  defendants  are  not  responsible  for  the  resultant 
death  if  the  existence  of  the  malarial  poison  in  the  system  was  also 
a  contributory  or  efficient  cause,  without  which  it  probably  would 
not  have  been  occasioned.  It  is  just  as  probable,  from  the  evidence 
presented,  that  the  malarial  fever  was  a  contributing,  if  not  a  pre- 
dominating, cause,  operating  efficiently  to  produce  the  result,  as  that 
it  was  not. 

If  the  damages  claimed  were  occasioned  by  two  causes,  for  one 
of  which  the  defendants  are  responsible,  and  for  the  other  of  which 
they  are  not,  the  plaintiff  must  fail  if  his  evidence  does  not  show 
that  the  damage  was  produced  by  the  former  cause,  and  he  must  fail 
also  if  it  be  jast  as  probable  that  they  were  caused  by  the  one  as  by 
the  other,  as  the  plaintiff  must  make  out  his  case  by  the  preponder- 
ance of  evidence.  The  jury  must  not  be  left  to  mere  conjecture, 
and  a  bare  possibility  that  the  damage  was  caused  in  consequence  of 
the  negligence  of  defendants  is  not  sufficient.  {Searles  v.  Manhat- 
tan B.  Co.,  101  N.  Y.  661 ;  Taylor  v.  City  of  Yonkera,  105  id. 
209.) 

And  it  is  not  in  the  interest  of  justice  to  extend  the  field  of  spec- 
ulation in  jury  trials  beyond  its  present  limit.  {Butler  v.  Manhat- 
tan B,  Co.,  143  N.  Y.  422.) 

A  man's  responsibility  for  the  consequences  of  his  negligence 
must  end  somewhere.  There  is  a  possibility  of  carrying  an  admitted 
principle  too  far.  It  may  be  extended  so  as  to  reach  the  reductio 
ad  dbsurdurn  so  far  as  applies  to  the  practical  business  of  life. 
{Hoag  V.  Lake  Shore,  etc.,  B.  B.  Co.,  85  Penn.  St.  298.) 

Now,  it  becomes  a  matter  of  surmise  or  conjecture  that  death 
would  probably  have  resulted  from  the  stomach  complaint,  even 
though  there  had  existed  no  malarial  poison  in  her  system,  or  that  it 
resulted  in  spite  of  the  poison.  The  existence  of  the  poison  undoubt- 
edly weakened  her  system  and  her  power  of  resistance  to  the 
attack  of  gastritis,  and  made  her  the  more  readily  to  succumb- 
There  is  a  reasonable  probability,  therefore,  that  the  attack 
would   not  have   resulted  fatally  but  for  the  poison ;  in   other 
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words,  that  death  would  not  have  ensued  but  for  an  intervening 
cause  for  which  the  defendants  are  in  no  way  responsible.  Is  there 
any  "  reasonable  certainty  "  here  that  defendants'  wrongful  act  was 
the  actual  cause  "  by  which "  the  deceased  came  to  her  death  ? 
(Code,  §  1902.)  Is  not  the  evidence  insufficient  to  warrant  a  find- 
ing, as  a  fact^  that  the  defendants  caused  her  death  ?  Giving  all 
due  weight  and  effect  to  the  testimony  of  decedent's  physician,  it 
yet  fails  to  establish  the  fact  that  the  cause  and  consequences  for 
which  defendants  may  be  held  responsible  were  sufficient  and 
adequate,  without  the  intervention  and  operation  of  supervening 
causes  for  which  they  are  not  responsible,  to  result  in  the  extinction 
of  life ;  and  especially  so  in  view  of  the  countervailing  testimony 
of  several  expert  witnesses.  Of  course  the  introduction  of  malarial' 
germs  into  the  system  was  not  a  consequence  of  the  injury  sustained, 
and  defendants  cannot  be  charged  with  their  operation  or  effect. 
The  malarial  fever  did  not  originate  in,  or  flow  from,  the  injury, 
nor  was  it  caused  or  produced  by  it  or  developed  from  it  as  a  con- 
sequence. The  defendants  are  only  liable  for  the  reasonable  and 
probable  consequences  of  their  own  negligence,  and  not  for  inter- 
vening causes  subsequent  to  the  injury.  There  was  no  continuation 
of  the  causation  by  which  the  result  is  linked  to  the  cause  by  an 
unbroken  chain  of  events,  each  one  of  which  is  the  natural  and 
probable  result  of  such  cause.  Here  there  was  an  intermediate 
efficient  cause  not  "  put  in  motion  "  by  the  defendants,  and  not  such 
a  consequence  as,  in  the  ordinary  course  of  things,  would  flow  from 
the  act.  And  it  is  not  apparent  that  the  gastritis  was  of  itself 
sufficient  to  produce  death  without  the  operation  of  another  efficient 
cause.  There  was  no  natural  and  continuous  sequence,  unbroken 
by  any  new  cause,  to  produce  the  event,  and  without  which  that 
event  would  not  have  occurred.  There  was  an  efficient  and  inde- 
pendent cause,  operating  between  the  result  and  the  injury  and 
unconnected  with  the  primaiy  cause  ;  and  the  inference  is  legitimate 
that  it  had  a  predominating  influence  in  producing  the  result,  and 
there  is  no  evidence  or  circumstance  i;epelling  the  idea  that  it  had. 
The  wrongdoer  may  not  be  chargeable  for  the  results  of  a  concur- 
rence of  accidental  and  varying  circumstances  over  which  he  has  no 
control.  If,  after  the  cause  in  question  has  been  in  operation,  some 
independent  force  comes  in  and  produces  an  injury  not  shown  to  be 
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its  natural  or  probable  effect,  the  author  of  the  cause  is  not  responsi- 
ble. In  other  words,  it  does  not  appear  that,  in  the  opinion  of 
plaintiff's  expert  witness,  the  acute  gastritis  would  have  been  ade- 
quate to  produce  death  if  the  malarial  fever  had  not  supervened. 
No'ii  constat  but  that  the  poison  in  the  system  came  in  as  a  new  and 
independent  agency  and  produced  the  result;  in  the  absence  of 
which  the  hiflammation  of  the  stomach  would  not  probably  have 
resulted  fatally.  If  that  be  true,  are  the  defendants  liable  for  the 
operation  of  the  poison?  Assuming  that  the  defendants  are 
responsible  for  the  ill  condition  of  the  decedent's  health,  are  they 
to  be  chargeable,  during  the  period  prescribed  by  the  Statute  of 
Limitations,  as  insurers  of  her  life  against  all  diseases  which  may  be 
incuri-ed,  whether  arising  by  development  or  as  a  consequence  of 
the  injury  or  created  by  independent  causes  ?  Are  they  to  be  held 
responsible  for  the  action  of  microscopic  existences  in  the  atmosphere 
and  in  the  water?  To  this  result,  I  conceive,  the  decision  of  the 
court,  upon  the  evidence  as  here  presented  for  review,  seems  to 
lead. 

In  the  absence  of  evidence  establishing  to  a  reasonable  certainty 
that  death  was  the  natural  and  probable  consequence  of  the  injury, 
or  that  tlie  injury  was  the  direct  or  proximate  cause  of  it,  and  that 
the  newly-acquired  disease,  created  by  other  and  entirely  different 
causes,  could  have  had  no  material  operation  or  effect  in  producing 
the  fatal  result,  it  seems  to  me  it  would  be  an  unwarrantable  exten- 
sion of  this  beneficent  statute,  and,  it  may  be,  an  injustice  to  these 
defendants  to  give  it  application  to  such  a  case.  I  am  unable  to 
perceive  the  legal  sufficiency  of  the  evidence  for  the  consideration 
of  the  jury  ;  on  the  contrary,  it  appears  to  leave  the  plaintiff's  case 
in  a  state  of  considerable  doubt  and  uncertainty,  depending  rather 
more  upon  conjectures,  speculations  and  probabilities  than  facts  or 
legitimate  inferences,  and  it  is  altogether  unsatisfactory  and  imcon- 
vincing.  The  opinion  of  the  jury  involves  a  matter  of  medical 
science  and  concerns  the  causes,  operation  and  effects  of  diseases 
incident  to  the  human  system,  and  its  opinion  is  necessarily  supposed 
to  be  based,  to  a  large  extent,  upon  the  opinion  of  experts  in  that 
science,  but  the  opinion  of  the  jury  and  that  of  the  experts  hardly 
coincide.  The  jury's  conclusion  is  opposed  to  the  testimony  of 
defendant's  medical  witnesses,  and  is  hardly  warranted  by  anything 
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in  the  testimony  of  the  decedent's  physician.  The  jury  was,  in 
effect,  instructed  to  trace  the  result  through  various  stages  of  causa- 
tion, and  follow  back  through  intervening  causes  and  conditions  to 
the  supposed  primary  cause.  It  was  left  to  the  jury  to  discover  the 
primary  cause  and  to  establish  the  connection  between  the  imme- 
diate cause  of  death  and  the  injury,  and  that  was  a  feat  that  the 
niediOil  experts  were  unable  to  accomplish.  The  jury  has  brought 
the  knee  and  stomach  in  close  juxtaposition  and  has  discovered  an 
intimate  connection  between  them.  Supposition  and  conjecture  are 
made  to  stand  for  proof,  and  vagueness  of  statement  substituted  for 
certainty.  It  is  held  that,  unless  the  result  can  be  traced  back  to 
the  negligent  act  without  reference  to  the  intervening  and  contribut- 
ing causes,  then  the  first  is  not  the  proximate  cause,  {Read  v. 
Nichols^  118  N".  Y.  224.)  And  this  is  what  the  jury  has  undertaken 
to  do  without  the  aid  of  reasonable  and  adequate  proof. 

The  fact  that  a  party  is  shown  to  have  been  negligent  in  certain 
particulars,  resulting  in  injurious  consequences,  does  not  make  him 
liable  for  a  result  produced  by  conditions  to  which  his  negligence 
did  not  contribute.  And  yet,  under  the  instructions  of  the  court 
and  the  refusal  to  instruct,  the  jury  was  at  liberty  to  find  against  the 
evident  probability  that  the  intermittent  fever  was  an  efficient,  if 
not  a  predominating,  cause  in  rendering  the  gastritis  a  serious  dis- 
ease, without  which  death  would  not,  probably,  have  ensued.  Con- 
sidering the  long  time  which  had  elapsed  since  the  injury,  and  all 
the  "  ills  that  flesh  is  heir  to,"  and  the  vicissitudes  incident  to  old 
age,  clear  proof  should  be  required  in  such  cases  when  it  is  attempted 
to  charge  one  man  for  the  death  of  another  resulting,  not  as  a  direct 
effect  of  the  blow  or  injury,  but  from  subsequent  supervening  dis- 
eases. When  it  is* claimed  that  a  man  caused  or  produced  the  death 
of  another,  let  him  who  asserts  it  come  forward  and  prove  it  to  a 
reasdhable  certainty  ;  if  he  cannot,  from  the  nature  and  difficulty 
of  the  matter  establish  it,  he  must  fail.  Obviously,  death  is  not 
the  usual,  ordinary  or  frequent  result  of  a  fall  of  such  a  character. 
It  is  not  an  expected  or  anticipated  consequence.  I  do  not  believe 
it  was  fairly  within  the  contemplation  of  the  author  of  this  statute, 
nor  is  it  justified  by  any  principle  of  policy  or  of  justice,  that  the 
liability  of  one  person  for  the  death  of  another  from  disease,  and 
not  as  a  direct  consequence  of  the  injury  inflicted,  should  be  left  to 
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mere  inference,  supposition  or  conjecture.  In  other  jurisdictions 
the  courts  have,  in  some  instances,  extended  and  applied  the  princi- 
ple of  liability  to  extreme  limits,  and  embraced  within  its  scope  and 
operation  far-reaching  consequences.  A  safer  precedent  to  follow, 
and  one  more  just  in  its  application,  in  a  judicial  sense,  to  cases  of 
this  peculiar  character,  is  that  made  by  the  Supreme  Court  of  Penn- 
sylvania in  the  case  of  Dickson  v.  IloUister  {mjjrd). 

If  it  be  objected  that  the  principle  of  liability  appears  to  be  stated  in 
terms  too  restrictive,  it  is,  nevertheless,  an  authority  against  the  allow- 
ance of  a  recovery  upon  such  evidence  as  has  been  presented  here. 

Accidents  of  tliis  character  happen  every  day,  yet  no  one  expects 
or  anticipates  fatal  consequences,  since  it  is  a  very  unusual  and  infre- 
quent result. 

Because  the  wrongdoer  is  liable  for  the  impairment  of  health  and 
consequent  suffering,  it  does  not  follow  that  he  should  be  held 
responsible  for  the  fatal  result  of  an  acute  attack  of  vomiting,  con- 
sequent upon  eating  improper  or  indigestible  food,  concomitant  with 
malarial  poisoning.  His  liability  must  end  somewhere,  and  it  ought 
to  stop  before  such  a  result  is  reached.  Only  direct  results  should 
be  regarded,  and  clear  proof  should  be  required  in  cases  of  this  char- 
acter, where  death  ensues,  not  as  a  consequence  of  the  injury,  but  by 
the  operation  of  a  supervening  disease  or  a  complication  of  diseases. 

This  is  the  safe  principle  to  adopt.  If  the  proximate  cause  is  to 
be  ascertained  by  devious  ways  and  along  uncertain  paths,  a  recov- 
ery should  not  be  permitted.  For  all  the  consequences  that  are 
reasonably  certain  to  ensue,  damages  may  be  awarded  in  the  lifetime 
of  the  party.     {Currier  v.  Henderson^  85  Hun,  300-305.) 

Damages  produced  by  other  agencies  than  those  causing  the 
injury,  or  even  by  agencies  remotely  connected  with  those  causing 
the  injury,  ought  not  to  be  awarded,  but  only  where  the  injury 
flows  from  the  wrongful  act  as  the  natural  concomitant  or  as  the 
direct  result  thereof.  Where  speculation  or  conjecture  has  to  be 
resorted  to  for  the  purpose  of  determining  whether  the  injury 
results  from  the  wrongful  act  or  from  some  other,  then  the  rule  of 
law  excludes  the  allowance  of  damages  therefor.  {Indianapolis^ 
etc.,  R.  Co.  V.  Birney,  71  III.  391  ;  Magiltan  v.  N.  Y.  C.  <& 
H.  R.  R,  R.  Co.,  11  App.  Div.  373.) 

The  result  must  be  the  natural  and  probable  consequences  of  the 
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accident  and  not  of  casual  or  unexpected  causes  intervening. 
Whether  the  death  did  result  from  the  injury  must,  in  the  very 
nature  of  things,  be  a  mere  conjecture.  Admitting,  for  the  sake  of 
argument,  that  it  did  so  result  in  this  particular  case,  it  can  only 
mean  that  the  jury  conjectured  rightly.  Into  such  a  wide  field  of 
conjecture  the  jury  should  not  be  permitted  to  wander.  Its  finding 
upon  this  point  seems  to  be  clearly  against  the  evidence.  Upon  the 
unsatisfactory,  unsubstantial  and  unreliable  theories  or  speculations 
of  one  of  the  physicians,  it  based  its  finding.  The  instructions  of 
the  court  virtually  authorized  the  jury  to  go  into  the  regions  of  con- 
jecture, and  to  undertake  to  form  an  opinion  on  matters  entirely 
beyond  its  skill,  and  concerning  which  it  did  not  have  the  informa- 
tion necessary  for  the  formation  of  an  intelligent  opinion. 

I  am  of  the  opinion  that  there  was  no  evidence  in  the  case  on 
which  the  jury  was  authorized  to  find  that  the  disease  of  which  the 
intestate  died  was  occasioned  by  or  connected  with  the  injury 
received  from  the  fall.  Such  mere  speculative  possibilities,  unsus- 
tained  by  proof,  should  not  be  permitted  to  become  the  basis  of 
awarding  heavy  damages  out  of  all  proportion  to  the  character 
of  the  wrongful  act  or  of  the  nature  of  the  injury  occasioned. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Judgment  and  order  aflirmed,  with  costs. 


In  the  Matter  of  the  Petition  of  James  Rafferty  for  the  Sale  of 
Certain  Animals  Seized  by  him  as  Estrays,  and  for  the  Applica- 
tion of  the  Proceeds  of  such  Sale. 

James  Rafferty,  Appellant  •  Thomas  Murray,  Respondent. 

Ettrays — special  proceeding  before  a  justice  of  tJie  peace  —  no  appeal  to  the  Appellate 
Division  —  consent  cannot  confer  jurisdiction, 

No  appeal  lies  to  the  Appellate  Division  from  an  order  of  a  County  Court,  made 
upon  an  appeal  from  an  order  in  special  proceedings  instituted  before  a  justice 
of  the  peace  in  reference  to  estrays. 

Where  an  appeal  is  not  authorized  by  statute,  the  consent  of  the  parties  cannot 
confer  jurisdiction  upon  the  Appellate  Division  to  hear  the  appeal. 
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Appeal  by  the  petitioner,  James  Rafferty,  from  a  judgment  of 
the  County  Court  of  Wyoming  county,  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  Wyoming  on  the  20th  day  of  April,  1896, 
reversing  the  final  order  of  a  justice  of  the  peace  of  the  town  of 
Java,  Wyoming  county,  directing  the  sale  of  certain  animals,  under 
the  provisions  of  the  Code  of  Civil  Procedure  relating  to  estrays 
(§  3084  et  seq.),  and  for  costs  pursuant  to  such  order. 

Charles  F.  Tabor ^  for  the  appellant. 

E.  E,  Charles^  for  the  respondent. 

Geeen,  J. : 

Proceedings  were  instituted,  under  section  3084  et  seq,  of  the  Code 
of  Civil  Procedure,  by  James  Rafferty,  as  overseer  of  road  district 
No.  6,  in  the  town  of  Java,  before  a  justice  of  the  peace  of  that 
town.  The  petitioner  was  successful,  and  a  final  order  in  such 
proceedings  was  made  by  the  justice.  From  that  order  the  owner 
of  the  animals  appealed  to  the  County  Court  of  Wyoming  county, 
where  the.  final  order  so  made  by  the  justice  of  the  peace  was 
reversed,  with  costs ;  thereupon  a  judgment  for  costs  was  entered  in 
favor  of  the  owner  of  tlie  animals  against  the  petitioner.  From  the 
last  named  order  and  judgment  this  appeal  was  taken. 

This  proceeding  was  instituted  by  petition  under  special  provisions 
of  the  statute  relating  to  "  animals  straying."  This  is  a  special  pro* 
ceeding  and  not  an  action.  "  A  civil  action  is  defined  to  be  an  ordi- 
nary proceeding  in  a  court  of  justice  by  which  one  party  prosecutes 
another  party  for  the  enforcement  or  protection  of  a  right,  or  for 
the  redress  or  prevention  of  a  wrong.  Every  other  civil  remedy  is 
defined  to  be  a  special  proceeding.  An  action  is  commenced  by  the 
service  of  a  sumnions,  in  some  one  of  the  modes  prescribed  by  law, 
and  it  is  plain  that  no  proceeding  can  be  an  action  unless  it  be  such 
that  it  can  be  commenced  by  the  service  of  summons  on  the  opposite 
party,  and  pleadings  —  that  is,  the  allegations  of  the  cause  of  action 
on  the  one  side,  and,  unless  there  be  default,  of  the  defense  upon 
the  other  —  are  incidents  to  every  action."  {Roe  v.  BoyU  et  aZ,^  81 
N.  Y.  306.) 

This  is  not  an  ordinary  proceeding ;  it  is  specially  regulated  by 
statute.  There  are  no  pleadings,  and  it  can  be  tried  only  in  the 
manner  provided  by  statute.     Special  provision  is  made  by  statute 
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permitting  an  appeal  from  the  final  order  of  the  justice  to  the 
County  Court,  but  there  is  no  special  provision  of  the  statute  per- 
mitting an  appeal  from  the  final  decision  and  order  of  the  County 
Court  in  such  a  proceeding.  In  the  absence  of  such  special  pro- 
vision the  jurisdiction  of  this  court  over  appeals  in  special  proceed- 
ings is  defined  and  regulated  by  sections  1356  to  1361,  inclusive,  of 
the  Code  of  Civil  Procedure,  and,  unless  authority  for  this  appeal 
can  be  found  there,  it  does  not  exist.  Section  1356  provides  that 
an  appeal  may  be  taken  to  this  court  from  an  order  affecting  a  sub- 
stantial right,  made  in  a  special  proceeding,  at  a  Special  Term  or  a 
Trial  Term  of  the  Supreme  Court,  or  made  by  a  Justice  thereof  in 
a  special  proceeding  instituted  before  him,  pursuant  to  a  special 
statutory  provision,  or  instituted  before  another  judge  and  trans- 
ferred to,  or  continued  before,  him.  This  section  has  reference 
only  to  orders  made  by  the  Supreme  Court,  or  a  justice  of  the 
Supreme  Court. 

Section  1357  provides  that  an  appeal  may  also  be  taken  to  this 
court  from  an  order  affecting  a  substantial  right,  made  by  a  court 
of  record  possessing  original  jurisdiction,  or  a  judge  thereof,  in  a 
special  proceeding  instituted  in  that  court,  or  before  a  judge  thereof, 
pursuant  to  a  special  statutory  provision,  or  instituted  before  another 
judge  and  transferred  to,  or  continued  before,  the  judge  who  made 
the  final  order. 

The  appeal  in  this  proceeding  is  not  given  under  any  of  the  pro- 
visions of  this  section.  This  order  was  not  made  by  a  court  of 
record,  in  a  special  proceeding  instituted  in  that  court,  nor  by  a 
judge  of  said  court,  pursuant  to  a  special  statutory  provision ; 
neither  was  it  instituted  before  another  judge  and  transferred  to  or 
continued  before  the  judge  who  made  the  final  order.  I  am  of  the 
opinion  that  the  last  provision  relates  to  a  proceeding  transferred 
from  one  judge  to  another  in  the  same  court.  In  any  event  it  does 
not  cover  this  proceeding,  for  here  the  final  order  of  the  justice  of 
the  peace,  before  whom  the  proceeding  was  instituted,  was  appealed 
to  the  County  Court  of  Wyoming  county,  and  the  order  reversing 
the  same  was  made  by  that  court. 

It  appears  clear  to  me  that  the  Legislature  purposely  omitted 
making  any  provision  for  the  allowance  of  an  appeal  to  this  court 
App.  Div.— Vol.  XIV.        8 
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from  an  order  of  the  County  Court  made  upon  appeal  from  an 
order  in  special  proceedings,  instituted  before  a  justice  of  the  peace. 

The  appeal,  therefore,  to  this  court  is  unauthorized. 

This  point  was  not  made  upon  the  argument,  nor  is  it  touched 
upon  in  the  briefs  of  the  respective  counsel,  who  undoubtedly 
assumed  that  the  appeal  was  authorized.  Notwithstanding  this,  if 
the  appeal  is  unauthorized,  it  should  not  be  entertained  by  this 
court.  "  Consent  does  not  confer  jurisdiction  upon  this  court  to 
hear  an  appeal.  Our  jurisdiction  must  be  obtained  by  compliance 
with  the  provisions  of  law  conferring  appellate  jurisdiction." 
{Avery  v.  Woodin,  44  Hun,  266,  270.) 

I,  therefore,  conclude  that  the  proper  disposition  of  this  case 
requires  the  appeal  to  be  dismissed. 

All  concurred. 

Appeal  dismissed,  without  costs. 


Adaline  Ni-les,  as  Administratrix,  etc.,  of  Charles  H,  Niles, 
Deceased,  Respondent,  v.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Appellant. 

NegligeTice  of  a  co-sewant  —  running  by  a  signal  tower  in  a  snow  storm  ^  additionaC 
distance  signals  not  necessary  —  engineer  running  a  train  fast  to  present  its  being 
blocked  by  snow — paramount  duty  of  trackmen  to  dear,  rather  than  patrol,  the 
tracks  —  existing  rules  cf  a  corporation,  when  sufficient. 

In  an  action  where  negligence  was  charged  against  a  railroad  corporation,  it 
appeared  that  upon  a  very  stormy  and  snowy  day  a  work  train,  of  which  the 
plaintiff's  intestate  was  the  conductor,  proceeded  from  Oneida  east  and  about  five 
minutes  ahead  of  a  following  fast  freight  train.  After  the  work  train  had  gone 
about  four  miles  it  became  stalled  in  a  snow  drift  west  of  Verona  station,  and 
about  100  feet  east  of  the  block  signal  tower  near  that  station.  It  w^as  struck 
within  a  minute  or  two  after  it  had  stopped  by  the  freight  train,  and  the 
intestate  was  killed  by  the  collision.  The  Oneida  signal  tower  showed  a  danger 
signal  when  the  freight  train  passed  it,  but  the  towerman  motioned  to  its 
engineer  to  go  on  and  threw  towards  him  a  **  caution  card,"  which  indicated 
that  he  must  proceed  with  care  as  there  was  a  train  in  the  "block."  The 
** block  signal  tower"  at  Verona  was  700  or  800  feet  west  of  the  station,  and 
1,500  feet  west  of  the  tower  was  a  **  station  signal"  designed  only  to  control 
the  working  of  the  tracks  at  the  station.    It  was  disputed  whether  this  "  station 
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signal''  at  Verona  indicated  "  danger''  when  the  freight  train  passed  it,  but 
the  evidence  tended  to  show  that  before  this  signal  was  set  at  "danger"  the 
freight  train  had  passed  it  and  was  within  the  space  which  the  signal  was 
intended  to  guard.    When  the  engineer  of  the  freight  train  passed  the  '*  block 
signal  tower"  Rt  Verona,  he  could  not  see  it  because  of  the  storm  until  he  was 
almost  under  it  and  within  100  feet  of  the  rear  end  of  the  work  train.    His 
train  was  then  loinning  at  a  considerable  speed. 
When  the  work  train  became  stalled  its  brakeman  did  not  go  back  instantly,  as 
required  by  the  rules  of  the  road,  to  stop  the  freight  train  which  was  follow- 
ing, but  the  plaintiff  claimed  that  the  collision  occurred  so  soon  that  it  was 
impossible  for  any  action  of  the  brakeman  to  have  prevented  the  collision. 
The  rules  of  the  company  required  that  if  a  preceding  train  had  not  cleared  the 
block,  the  signalman  must  hold  the  train  until  ten  minutes  after  the  departure 
of  the  preceding  train,  unless  the  block  should  be  cleared  before  the  ten  min- 
utes had  elapsed;  but  that  if,  after  the  expiration  of  ten  minutes,  the  preced- 
ing train  had  not  cleared  the  block,  the  signalman  should  give  the  engineer  a 
''  caution  card  "  authorizing  him  to  pass  the  signal  at  danger  and  proceed  into 
the  block  already  occupied.    It  was  also  provided  that  a  train  of  inferior  class 
must  keep  out  of  the  way  of  a  train  of  superior  class;  and  it  appeared  that  the 
work  train  was  of  an  inferior  class.    In  the  absence  of  any  signal  a  train  was 
required  to  stop. 
Hdd,  that  a  recovery  upon  the  part  of  the  plaintiff  could  not  be  sustained; 
That  the  question  whether  the  "  station  signal  '*  had  been  properly  inspected  and 
was  in  a  working  condition,  must  be  decided,  not  by  mere  supposition  or  con- 
jecture, but  that  the  burden  of  establishing  that  it  had  not  been  properly 
inspected  and  was  not  in  working  order  rested  upon  the  plaintiff;  that  the  ques- 
tion was,  however,  immaterial,  as  it  appeared  from  the  evidence  in  the  case  that 
the  freight  train  must  have  passed  the  signal  before  it  was  set  at  "  danger; " 
That  the  engineer  of  the  freight  train,  a  fellow -servant  with  the  intestate,  was 
guilty  of  negligence  in  running  past  the  block  signal  tower  at  Verona,  in  a 
blinding  snow  storm,  at  a  considerable  rate  of  speed,  after  a  "caution  card" 
had  been  thrown  from  the  tower  at  Oneida,  and  that  his  act  was  the  proximate 
cause  of  the  accident; 
That,  as  both  the  intestate  and  the  engineer  of  the  freight  train  understood  the 
system  of  signals,  and  knew  that  there  were  no  distance  signals  upon  freight 
tracks,  the  railroad  company  was  not  chargeable  for  not  having  erected  so- 
called  "^istance  signals"  upon  the  freight  tracks,  as  they  had  done  upon  pas- 
senger tracks  where  the  higher  speed  maintained  rendered  it  necessary; 
That  the  fact  that  the  engineer  of  the  freight  train  was  obliged  to  run  by  the 
** block  signal  tower"  at  Verona  at  a  considerable  speed,  in  order  to  avoid  the 
danger  that  his  train  might  be  stopped  by  the  snow,  did  not  justify  him  in  main- 
taining such  a  speed  when  he  knew  there  was  a  train  directly  ahead  of  him; 
That  the  defendant  was  not  chargeable  with  negligence  because  it  had  not  made 
applicable  to  severe  snow  storms  a  rule  which  required  trackmen  in  foggy 
weather  and  when  a  train  could  not  be  seen  at  800  yards,  to  suspend  their  ordi- 
nary  work  and  patrol  the  track  as  signalmen,  and  this  because  in  such  a  situa- 
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tioQ  the  removal  of  snow  from  the  tracks  by  the  trackmen  waa  a  matter  of 
paramount  importance; 
That  as  it  appeared  that  the  existing  rules  of  the  company,  if  followed,  would 
have  been  sufficient  to  have  prevented  the  accident,  the  jury  could  not  be 
allowed  to  speculate  as  to  whether  the  existence  of  further  rules  was  desirable. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiflE,  entered  in  the  office  of  the  clerk  of  the 
county  of  Oneida  on  the  6th  day  of  February,  1895,  upon  the  ver- 
dict of  a  jury  rendered  after  a  trial  at  the  Oneida  Circuit,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  26th  day  of 
October,  1895,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

C  D.  Prescotty  for  the  appellant. 

Z  J.  Evans  and  E,  D.  Lee^  for  the  respondent. 

Green,  J. : 

This  action  was  brought  to  recover  damages  for  the  alleged  neg- 
ligent killing  of  the  plahitiflPs  intestate,  Charles  H.  Niles.  The 
deceased  had  been  in  the  employ  of  the  defendant  for  thirty-eight 
years,  in  diflEerent  capacities,  and  at  the  time  of  his  death  was  the 
conductor  of  a  work  train.  February  9,  1895,  was  a  stormy  day, 
and  had  been  preceded  by  two  or  three  very  stormy,  snowy  days. 
The  snow  storm  was  accompanied  by  high  winds,  and  the  air  wa8 
filled  with  blustering,  blowing  and  falling  snow,  making  drifts  on 
the  tracks.  Men  were  engaged  east  of  Oneida  in  clearing  the 
tracks  of  the  snow,  and  Niles  was  directed  to  take  the  work  train 
and  proceed  east  to  Rome  and  pick  up  the  men  who  were  down 
there  at  work. 

The  Niles  train  left  Oneida  at  four-thirty  p.  m.,  and*  the  fast 
freight  train  passed  through  Oneida  at  four-thirty-four  and  one-half 
p.  M.,  and  passed  under  the  tower  just  east  of  Oneida  at  four-thirty- 
five  and  one-half.  The  engine  drawing  the  Niles  train  was  run 
backward,  that  is,  the  tender  was  in  advance  of  the  engine,  and  it 
was  so  greatly  impeded  by  the  heavy  snow  drifts  that  it  was  obliged 
to  slow  up  several  times.  The  train  became  stalled  in  a  snow  drift 
somewhere  about  100  feet  east  of  the  Yerona  block  signal  tower 
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and  about  600  or  700  feet  west  of  Yerona  station.  Giikerson,  the 
engineer  of  the  work  train,  says  that  he  thouglit  twenty-five  to  thirty 
miles  an  hour  was  his  average  run  between  the  block  towei%. 

When  the  fast  freight  reached  the  Oneida  tower,  the  signal  was 
at  "  danger,"  indicating  that  there  was  a  train  ahead  in  the  block, 
but  the  towerman  motioned  to  the  engineer  to  proceed,  and,  as  the 
engine  passed  under  the  tower,  he  attempted  to  throw  a  "  caution 
card  "  to  the  engineer  from  the  tower,  but  the  wind  blew  it  away 
and  he  failed  to  get  it.  But  he  says  that  he  understood  it  was  a 
card  authorizing  him  to  proceed  into  the  block,  with  the  understand- 
ing that  there  was  a  train  ahead  of  him,  and  that  he  must  run  to 
the  next  signal  with  the  train  under  complete  control,  expecting  to 
overtake  the  preceding  train. 

Klein,  the  engineer  of  the  freight  train,*  says  he  had  no  idea  how 
fast  they  were  running.  "  The  snow  was  very  deep  and  we  couldn't 
go  very  slow ;  we  had  to  go  so  as  to  keep  our  train  going ;  we  went 
between  those  two  towers  not  over  fifteen  or  sixteen  miles  an  hour ; 
it  might  have  been  a  little  less  or  it  might  have  been  a  little  more.'' 
That  when  he  passed  the  semaphore  or  station  signal,  he  reduced 
the  speed  to  about  ten  miles  an  hour,  as  he  knew  he  was  within 
1,200  feet  or  so  of  the  tower.  He  states  that  he  could  stop  the 
train  in  between  500  and  600  feet ;  but  again  he  says  that,  if  Niles 
had  sent  a  flagman  back,  it  would  have  been  necessary  to  go  back 
between  600  and  700  feet.  Being  asked  why  he  failed  to  stop  at 
the  tower,  but  went  through  it  at  that  rate  of  speed,  he  answered : 
"  At  the  time  we  approached  Yerona,  the  snow  was  quite  heavy 
there,  and,  to  come  right  down  to  a  full  stop  *  *  *  before  we 
come  to  the  tower,  we  would  have  got  stalled ;  we  never  would 
have  got  out,  very  likely ;  so  we  run  through  the  tower."  Accord- 
ing to  his  testimony,  the  train  reached  the  tower  at  four-forty-five 
and  one-half  p.  m.,  making  the  run  of  three  and  eighty-one-one-hun- 
dredths  miles  in  eleven  minutes,  or  at  the  rate  of  about  twenty- 
three  miles  an  hour. 

In  order  to  avoid  the  imputation  of  contributory  negligence  on 
the  part  of  Niles  in  not  obeying  tlie  requirements  of  rule  95,  which 
provides  that  the  brakeman  shall  go  back  iiistantly  when  a  train  is 
stopped,  and  that  the  conductors  will  be  held  responsible  for  the 
enforcement  of  this  rule,  the  respondent's  counsel  contends  that  the 
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evidence  sufficiently  shows  that  the  brakenian  acted  with  due  prompt- 
ness in  preparing  to  go  back  and  flag  the  approaching  train,  but  that 
it  came#upon  them  so  quickly  no  time  was  allowed  for  the  fulfill- 
ment of  the  rule ;  that  the  fast  freight  train  proceeded  at  a  high 
rate  of  speed  —  from  fifteen  to  twenty -five  miles  an  hour  —  and  the 
jur}'  was  warranted  in  finding  that  the  work  train  and  the  freight 
arrived  at  Verona  tower  at  about  the  same  time ;  the  freight  train 
having  only  about  four  miles  within  which  to  overtake  the  other, 
which  preceded  it  but  five  minutes  ahead.  Assuming  this  to  be 
true,  then  we  are  unable  to  perceive  any  force  in  the  contention 
that  negligence  may  be  predicated  upon  the  failure  of  the  Company 
to  properly  inspect  and  maintain  the  semaphore,  and  that  such 
omission  was  the  proximate  cause,  or  one  of  the  proximate  causes, 
of  the  accident.  It  is  insisted  that  the  lever  failed  to  operate  the 
semaphoi'e,  for  the  reason  that  it  was  not  properly  inspected  and 
kept  in  working  order,  and  that,  if  it  had  been,  the  semaphore  would 
have  been  at  "  danger,"  the  engineer  would  have  seen  it,  and  no  acci- 
dent would  have  occurred.  There  is  no  evidence  that  the  sema- 
phore was  out  of  condition,  and  the  witness  Lorenz,  who  had  charge 
of  and  operated  it,  testified  that  it  was  not  out  of  order,  and  that  it 
stood  at  "  danger "  shortly  after  the  accident.  This  argument  is 
based  upon  the  assumption  that  the  freight  train  passed  the  sema- 
phore after  Lorenz  had  operated  the  lever,  and,  as  the  semaphore 
was  down,  it  had  failed  to  respond  to  the  working  of  the  lever, 
because  it  was  out  of  good  condition,  and  that  this  was  a  contribut- 
ing cause  of  the  accident.  But  upon  tlie  respondent's  theory  of  the 
case,  based  upon  some  evidence  to  support  it,  we  fail  to  perceive 
any  evidence  for  the  consideration  of  the  jury  upon  which  it  would 
have  been  warranted  in  finding  as  a  matter  of  fact  (if  it  really  did 
so  find)  that  Lorenz  had  worked  the  lever  before  the  freight  train 
had  reached  the  semaphore.  Lorenz  testified  that,  after  he  heard  the 
work  train  coming,  he  walked  from  the  shanty  south  of  track  No.  1 
to  track  No.  4,  a  distance  of  from  50  to  100  feet,  and,  after  he  saw 
it  had  come  to  a  standstill,  he  went  and  threw  the  lever,  which 
stood  120  feet  east  of  the  crossing.  Sherman  corroborated  him  as 
to  doing  this.  Klein,  plaintiffs  witness,  testified  that,  based  upon 
his  own  experience,  a  man  ought  to  walk  from  125  feet  to  140  feet 
per  minute,  under  the  conditions  as  they  were  on  this  day. 
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According  to  Rahu's  story,  after  he  was  aware  of  the  stoppage  of 
the  work  train,  and  after  he  was  informed  of  the  approach  of  the 
freight  train,  he  went  the  length  of  the  car,  thirty  feet,  got  his  flag, 
went  back  half  way,  twenty  feet,  tried  to  get  out  at  side  door,  and 
then  went  to  the  front  end  of  the  car  before  they  were  struck.  He 
must  have  gone  some  seventy  feet. 

Xow,  if  the  train  came  upon  them  so  quickly  that  Rahn  was 
unable  to  get  out  of  the  car  with  his  flag  —  he  acting  with  due 
promptness  in  the  emergency  —  is  it  probable  that  Lorenz  had  reached 
the  lever  and  worked  it  before  the  freight  train  had  reached  the 
semaphore,  some  1,600  feet  distant  from  the  point  of  collision  ?  It 
would  seem  that  a  minute  or  more  elapsed  before  Lorenz  reached 
the  semaphore.  Where  was  the  freight  train  then  ?  If  we  take 
Rahn's  testimony  it  was  right  upon  them  and  within  the  semaphore, 
and,  if  that  be  true,  it  was  immaterial  to  the  case  that  the  sema- 
phore was  out  of  condition. 

This  semaphore,  or  station  signal,  was  1,500  feet  west  of  the  tower, 
but  was  no  part  of  the  block  system  of  signals,  and  had  reference 
only,  or  principally,  to  the  use  of  the  tracks  of  the  station. 

Now,  if  we  assume  that  the  semaphore  was  1,500  feet  west  of  the 
tower,  and  1,600  feet  west  of  the  work  train,  and  the  freight  was 
running  ten  miles  an  hour,  and  a  minute  elapsed  between  the  stop- 
page of  the  work  train  and  the  time  of  collision,  and  it  took  Lorenz 
a  minute  to  reach  the  lever,  then  the  freight  train  must  have  been 
880  feet  distant  from  the  point  of  collision,  or  720  feet  within  the 
semaphore  when  it  was  operated.  If  the  rate  was  fifteen  miles  per 
hour  it  was  1,320  feet  distant,  or  280  feet  within  the  semaphore. 

Without  undertaking  to  raise  and  solve  further  problems  it  is 
suflScient  to  say  that,  if  we  accept  the  respondent's  theory  of  the 
case,  the  jury  must  have  acted  upon  the  veriest  surmise  or  con- 
jecture in  determining  that,  as  a  matter  of  fact,  the  freight  train 
passed  the  semaphore  after  Lorenz  had  attempted  to  place  it  at 
"  danger."  And  it  is  very  difficult  for  the  court  to  say  that  the 
jury  adopted  the  respondent's  theory  and  founded  its  verdict  upon 
evidence  of  so  vague,  uncertain  and  unsatisfactory  a  character. 
If  negligence  is  to  be  imputed  to  the  company  in  not  inspecting 
and  maintaining  the  semaphore  in  proper  order  and  condition,  and 
this  was  a  proximate  cause  of  the  injury,  it  is  incumbent  upon  the 
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plaintiff  to  establish  it  by  the  production  of  some  fair  and  reason- 
able evidence  and  not  leave  it  to  mere  supposition  or  conjecture. 

If,  on  the  other  hand,  the  evidence  given  by  the  appellant's  wit- 
nesses is  to  be  accepted  as  true,  then  it  appears  that  Niles'  train  had 
been  stalled  from  four  to  seven  minutes  before  it  was  struck,  and  he 
was  chargeable  with  a  violation  of  the  rules  and  imputable  with 
negligence.  Upon  all  of  the  evidence  taken  together  we  cannot 
say  that  the  jury  was  not  justified  in  disbelieving  the  witnesses,  or 
any  of  them,  that  the  work  train  had  been  stalled  even  four  minutes. 
The  work  train  had  departed  but  five  minutes  ahead,  but  the  engi- 
neer must  (we  presume)  have  acted  upon  the  assumption  tliat  the 
time  was  ten  minutes  and  ran  his  train  accordingly.  To  traverse 
about  four  miles  in  eleven  minutes  required  a  speed  of  about  twenty- 
three  miles  per  hour,  and  the  freight  nmst  have  been  running  con- 
siderably faster  tlian  this  work  train,  although  the  engineer  of  the 
latter  says  he  thought  he  was  running  at  from  twenty-five  to  thirty 
miles  per  hour,  and  was  obliged  to  slow  up  once  or  twice  on  account 
of  the  snow  drifts. 

If,  as  it  it  claimed,  the  signalman  at  the  Oneida  tower  allowed  the 
freight  train  to  follow  the  work  train  five  minutes  after  the  latter 
had  passed  through,  that  was  an  act  in  direct  violation  of  the  rules 
prescribed.  By  the  "  caution  card,"  which  the  engineer  understood, 
he  was  authorized  to  proceed  into  the  block,  running  cautiously 
and  with  his  train  under  complete  control,  with  the  expectation  of 
overtaking  the  preceding  train  in  the  block.  He  was  not  authorized, 
but,  on  the  contrary,  was  expressly  prohibited  by  the  rules  from 
passing,  under  any  circumstances,  the  next  signal  at  "danger,'* 
except  in  specified  cases  not  required  to  be  mentioned. 

Since  the  Verona  block  was  closed  to  the  freight  train,  and  the 
collision  there  occurred,  it  would  seem  to  be  a  matter  of  no  great 
importance  in  determining  the  liability  of  the  company  that  ten  min- 
utes was  not  allowed  to  elapse  between  the  departure  of  the  trains, 
for  the  train  following  was  precluded  from  passing  the  tower,  and 
especially  at  the  rate  of  speed  it  was  going.  If  the  ten  minutes  had 
elapsed,  and  the  freight  had  overtaken  the  work  train  before  Niles 
had  had  sufiicient  opportunity  to  flag  it,  the  collision  would,  never- 
theless, have  occurred,  for,  according  to  Klein's  statement,  it  would 
have  taken  about  600  feet  to  stop  the  train,  so  that,  whether  five  or 
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ten  minutes  had  intervened,  the  collision  would  have  occurred,  even 
though  the  work  train  had  been  stalled  several  hundred  feet  east  of 
the  tower,  though,  perhaps,  it  might  not  have  resulted  in  Niles'  death. 
The  fact  of  the  matter  appears  to  be,  therefore,  that  Klein  had  no 
intention  of  stopping  at  the  tower,  or  of  passing  it  at  a  low  rate  of 
speed,  but  his  purpose  was  to  nm  through  it  500  or  600  feet,  which 
would  bring  him  within  200  or  300  feet  of  the  station ;  because  the 
station  signal  or  semaphore  was  down  and  indicated  a  clear  track  to 
the  station,  he  relied  mainly  upon  that  and  ignored  the  presence  of 
the  tower,  in  so  far  as  he  had  any  intention  to  stop  or  slow  up  there. 
iEIis  purpose  was  to  run  500  or  600  feet  beyond  it,  if,  on  arriving 
close  to  the  tower,  the  danger  signal  should  be  up ;  in  other  words, 
he  knew  the  speed  of  the  train  would  take  him  that  distance  beyond 
the  tower.  Klein,  the  engineer,  admits  that,  as  he  understood  the 
rules,  the  freight  train  was  bound  to  stop,  if  lie  could  not  see  or  tell 
whether  the  tower  signal  was  at  danger ;  that,  if,  for  any  reason,  he 
could  not  tell  whether  the  danger  signal  was  exhibited  or  not,  he  was 
bound  by  the  rules  to  stop.  lie  admits  that  he  knew  that  he  was 
in  the  vicinity  of  the  tower ;  says  that  he  watched  for  it,  but  did  not 
see  it,  and  could  not  by  reason  of  the  blinding  storm,  until  he  was 
almost  under  it  and  within  100  feet  of  the  rear  end  of  the  Niles 
train,  and  as  soon  as  he  saw  it  he  sliut  off  steam.  Evidence  was 
given  to  the  effect  that  most  of  the  time  it  was  impossible  to  see  a 
distance  of  300  yards,  and  at  times  you  could  not  see  300  feet,  and 
the  respondent's  counsel  makes  endeavor  to  excuse  the  engineer  on 
that  account  for  violation  of  the  rules.  He  knew,  when  he  reached 
the  station  signal,  that  the  tower  was  but  1,500  feet  away  and  the 
time  it  would  take  to  reach  it,  and  he  must  also  have  known  that  his 
vision  of  the  tower  signal  was  greatly  obscured  by  the  storm.  The 
conditions  of  the  weather,  instead  of  being  an  excuse,  or  in  palliation 
of  his  conduct  in  violating  the  governing  rules,  really  necessitated 
greater  caution  and  circumspection  in  the  running  of  the  train. 
Then,  again,  he  must  have  known  that  men  were  engaged  in  clear- 
ing the  tracks  from  the  heavy  fall  of  snow,  and  that  the  pre- 
ceding train  might  be,  and  very  likely  was,  a  work  train  going 
at  a  comparatively  low  rate  of  speed.  If  the  train  had  been  kept 
under  complete  control,  and  bearing  in  mind  that  his  view  of  the 
App.  Div.— Vol.  XIV.        9 
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tower  signal  was  greatly  obscured,  the  collision  would  not,  it  is  very 
probable,  have  resulted  as  disastrously  to  Kiles.  The  force  of  the 
collision  indicates  that  the  train  must  have  been  running  at  a  pretty 
rapid  pace.  The  state  of  the  weather,  the  storm  and  the  circum- 
stances existing,  forbade  the  engineer  from  attempting  to  run  500 
or  600  feet  beyond  the  tower.  Because  he  could  not  see  the  tower 
signal  until  he  was  close  upon  it,  did  not  warrant  or  justify  him  in 
passing  through  at  the  rate  he  did.  His  duty  was  to  approach  it 
slowly  and  cautiously,  as  required  by  the  rules  and  instructions. 

It  is  also  urged  by  the  respondent's  counsel  that  the  company 
owed  a  legal  duty  to  its  employees  to  erect  distance  signals  on  freight 
tracks  as  well  as  on  passenger  tracks,  and  which  are  operated  in  con- 
nection with  the  tower  signals,  so  that  when  the  latter  are  placed  at 
"  danger,"  the  former  would  also  exhibit  the  danger  signal.  These 
distance  signals  are  placed  on  passenger  tracks  some  1,600  to  2,200 
feet  away  from  the  tower.  If  they  had  been  erected  on  the  freight 
tracks  the  accident  would  not  have  occurred.  The  reason  they  are 
erected  on  passenger  tracks  and  not  on  the  others  is,  it  is  stated, 
because  of  the  greater  rate  of  speed  of  passenger  trains,  and  the 
same  necessity  does  not  exist  as  to  freight  trains.  However,  both 
Niles  and  Klein  were  conversant  with  the  system  of  track  and  triaia 
signals  and  all  the  rules  appertaining  thereto.  Since  Klein  knew 
that  there  was  no  distance  signal,  how  is  its  absence  material  on 
the  question  of  the  company's  liability  under  the  circumstances  of 
the  case  ?  Having  such  knowledge  and  knowing  that  he  could  not 
perceive  the  tower  signal  until  close  upon  it,  was  he  not  bound  to 
govern  his  actions  accordingly  and  to  keep  his  train  under  complete 
control  while  approaching  the  tower?  If  he  had  observed  the 
"  caution  card,"  or  if  he  had  observed  the  tower  signal  and  stopped, 
or  being  in  doubt,  had  stopped,  or  proceeded  slowly  and  cautiously, 
as  required  by  his  instructions,  the  injury  would  not  have  resulted. 
The  block  signal  being  at  "danger"  preventing  the  passage  of 
freight  trains,  if  observed,  the  absence  of  a  distance  signal  was  not 
material. 

It  may  be  contended  that,  as  the  freight  train  was  obliged  to  run 
through  the  tower  at  a  good  pace  to  avoid  being  stalled  in  the  snow, 
the  company  was  negligent  in  not  providing  additional  precautions 
—  such  as  distance  signals  connected  with  the  tower — to  meet  this 
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emergency.  This  snow  storm  was  almost  unprecedented  in  length 
and  severity,  but  it  is  claimed  that  the  company  should  have  fore- 
seen and  anticipated  the  happening  of  this  contingency  and  made 
special  provision  for  it.  But  the  true'  question  seems  to  be,  whether 
the  engineer  was  justified  by  any  requirement  of  the  company  to 
take  the  chances  of  running  into  a  preceding  train  for  fear  of  being 
stalled  ?  How  did  he  know  but  that  the  preceding  train  was  stalled, 
if  the  danger  of  becoming  so  was  so  imminent  ?  Suppose  a  distance 
signal  was  placed  there  and  the  train  ahead  was  stalled  within  the 
block,  would  he  be  excusable  in  running  into  it  at  such  a  rate  of 
speed  ?  Would  not  the  following  train  also  become  stalled,  even  if 
it  did  not  run  into  it  ?  If  the  danger  of  becoming  stuck  in  a  snow 
drift  was  so  imminent,  may  not  the  preceding  train  have  become 
stalled  ?  Supposing  the  Niles  train  was  stalled  just  west  of  the 
tower,  and  the  station  signal  was  down,  would  there  not  have  been 
a  forcible  collision  ?  Then  he  would  not  be  warranted  in  relying 
upon  the  signal  as  showing  a  clear  track  to  station.  What  is  the 
difference,  therefore,  whether  it  was  just  east  or  just  west  of  the 
tower?  Because  of  the  presence  of  snow  necessitating  increased 
speed,  is  the  company  liable  for  not  furnishing  a  safe  place  ? 

The  company  had  promulgated  the  following  rules,  among  many 
others  :  "  If  on  the  arrival  of  a  train  on  either  track  three  or  four, 
at  a  block  tower,  the  preceding  train  has  not  cleared  the  block,  the 
9ignalvia7i  must  hold  train  until  ten  (10)  minutes  after  the  depart- 
ure of  thejrreceeding  train,  unless  the  block  should  be  cleared  before 
the  ten  (10)  minutes  have  elapsed. 

**  Tf  at  the  expiration  often  (10)  minutes  tlie  jyreceding  train  ha^ 
not  cleared  the  block,  the  signalman  shall  give  the  engineman  a  cau- 
tion card,  authorizing  him  to  pass  the  signal  at  danger,  and  proceed 
into  the  hlock  already  occupied,  Enginemen  entering  a  block  with 
caution  card  *  *  *  will  be  held  responsible  in  case  of  an  acci- 
dent caused  by  overtaking  the  preceding  train.  These  rules  do  not 
relieve  the  conductors  from  the  duty  of  promptly  and  properly 
protecting  their  trains.  They  will  be  held  strictly  responsible  for 
the  observance  of  Time  Table  Rule  No.  95."  "  In  the  absence  of  any 
signal  the  train  must  stop,  and  cause  of  the  failure  to  display  the 
same  must  be  ascertained.  Trains  must,  under  no  circumstances, 
pass  signals  at  danger,  except,"  etc. 
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"  The  use  of  the  block  signals  and  the  rules  governing  same  do  not 
relieve  employees  in  the  train  service  from  observing  all  other  rules 
relative  to  the  protection  of  their  trains.  Conductors  and  enginemen 
are  particularly  requested  to  note  the  places  at  which  the  signal  towers 
are  being  constructed."  "  And  they  must  take  every  precaution  for 
the  protection  of  their  trains,  even  if  not  provided  for  by  the  rules. 
In  all  cases  of  doubt  and  uncertainty,  take  the  safe  course  and  run 
no  risks." 

"  Whenever  a  train  of  any  class  is  stopi>ed  on  the  road  or  detained 
at  any  regular  station  from  any  cause,  or  is  only  able  to  proceed  at  a 
slow  rate,  the  rear  brakeman  or  trainman  must  go  back  instantly 
with  a  red  signal  at  least  one  mile.  This  must  always  be  done 
whether  another  train  is  expected  or  not ;  and  in  carrying  out  this 
rule  the  utmost  promptness  is  necessary  ;  not  a  moment  must  be  lost 
in  inquiring  as  to  the  cause  of  detention  or  stoppage,  or  its  prob- 
able duration."     (Rule  95.) 

A  train  of  inferior  class  must,  in  all  cases,  keep  out  of  the  way  of  a 
train  of  a  su  perior  class.    Niles'  train  was  an  extra  and  of  inferior  class. 

Defendant  contends  that  the  company  was  negligent  in  failing  to 
establish  and  promulgate  reasonahly  safe  aiid  sufficient  rules  for  the 
mandgement  and  control  of  its  trains  and  engines  during  severe  and 
long-continued  snow  storms.  The  ground  urged  in  support  of  this 
contention  is,  tliat  because  the  company  deemed  it  necessary  or 
expedient  to  promulgate  a  particular  rule  in  respect  to  foggy 
weather,  it  owed  a  legal  duty  to  its  employees  to  extend  such  rule 
so  as  to  make  it  applicable  during  tlie  existence  of  unusual  snow 
storms,  if,  in  the  judgment  of  the  jury,  it  would  be  practicable  or 
feasible  for  that  purpose,  as  testified  to  by  certain  witnesses. 

In  such  case,  it  is  insisted  that  the  jury  has  the  right  or  power 
to  determine  that  the  omission  or  failure  to  so  extend  such  rule  con- 
stituted negligence,  and  (in  eifect)  to  promulgate  a  rule  of  that  char- 
acter. The  rule  referred  to  provides  that,  in  foggy  weather,  when 
a  train  cannot  be  seen  at  300  yards,  trackmen  must  suspend  ordinary 
work  and  patrol  the  track,  acting  as  signalmen  to  warn  trains  of 
danger,  should  there  be  any. 

It  is  argued  that  the  same  reason  or  necessity  exists  during  the 
prevalence  of  blinding  snow  storms,  obscuring  the  engineer's  vision 
of  the  track  signals,  and  that  the  company  was  bound  to  require  the 
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trackmen,  although  the  removal  of  the  snow  and  the  clearing  of  the 
track  demanded  their  immediate  attention,  to  abandon  their  work 
and  to  patrol  the  tracks  in  a  blinding  snow  storm.  A  rule  requiring 
the  trackmen  to  tramp  up  and  down  through  the  deep  snow  while 
a  severe  storm  is  raging  might  be  objectionable  on  humanitarian 
grounds,  and  it  is  not  conceivable  how  negligence  can  be  predicated 
upon  the  omission  to  establish  a  rule  of  that  character,  and  especi- 
ally so  when  it  appears  that  the  company  has  adopted  an  adequate 
system  of  signals  for  the  guidance  of  those  running  the  trains,  and 
have  promulgated  an  apparently  complete  system  of  rules  or 
instructions  to  be  observed,  comprehensive  in  their  scope  and  par- 
ticular in  their  details.  A  careful  observance  of  these  rules  by  all 
the  employees  would,  it  seems,  prevent  the  occurrence  of  accidents ; 
and  it  is  because  of  the  non-observance  of  them,  or  some  of  them, 
by  one  or  more  of  the  employees  that  collisions  occur.  We  are 
unable,  therefore,  to  perceive  that  it  was  competent  for  the  jury  to 
say  that  the  omission  to  establish  the  rule  "  proposed "  created  a 
legal  liability. 

The  clearing  of  the  track  from  snow  was  a  matter  of  paramount 
importance  and  demanded  the  particular  attention  of  the  trackmen, 
and  it  is  insisted  that  they  should  have  been  required  by  rule  to  sus- 
pend their  work  and  to  patrol  the  tracks  as  signalmen  to  warn  com- 
ing trains  of  danger,  if  any  there  should  be,  and  the  absence  of 
such  a  rule  may,  in  the  judgment  of  the  jury,  constitute  a  breach 
of  legal  duty,  and  negligence.  If,  as  it  appeare  here,  the  movement 
of  an  engine  and  cars  was  impeded  by  the  snow  drifts,  there  would 
be  considerable  difficulty  for  the  trackmen  to  patrol  the  tracks. 
The  contention  is  that  the  system  of  signals  and  the  rules  may  be 
all  right  and  proper  enough  in  fair  weather,  but  that  it  was  for  the 
jury  to  say  whether  they  were  reasonably  safe  and  sufficient  during 
a  severe  and  long-continued  snow  storm ;  in  other  words,  that  the 
jury  was  warranted  in  finding  that  the  experienced  officers  of  the 
company  should  have  foreseen  or  anticipated  that  the  tower  signal 
might  become  so  obscured  by  a  snow  storm  that  the  engineer  could 
not  perceive  it,  although  he  knew  its  location,  and  that  he  would  be 
unable  to  do  so,  and  was  bound  to  stop,  whether  he  could  distin- 
guish the  signal  or  not ;  or,  tliat  the  engineer  would  be  obliged,  on 
account  of  snow  drifts,  to  run  through  the  tower  to  avoid  being 
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stalled ;  and  that,  therefore,  the  company  was  bound  to  adopt  some 
additional  rule  or  precaution,  as,  for  instance,  to  require  the  track- 
men to  transform  themselves  into  locomotive  signal  towers.  Upon 
this  lack  of  foresight  in  anticipating  the  happening  of  these  contin- 
gencies and  providing  against  them,  negligence  is  predicated. 
These  contingencies  might,  it  is  claimed,  be  reasonably  anticipated 
as  likely  to  occur,  and  a  new  rule  was  demanded.  That,  in  addition 
to  the  system  of  block  tower  signals  and  the  station  signals,  and  the 
system  of  rules  pertaining  thereto,  the  trackmen  should  have  been 
required  to  suspend  work  and  transform  themselves  into  signal- 
men, by  a  rule  of  the  company.  The  doctrine  imposing  liability 
upon  railroad  companies  for  failure  to  adopt  particular  rules,  the 
necessity  for  which  was  not  apparent  to  them,  should  not  be  unduly 
or  unreasonably  extended.  And  since  the  company  has  a  para- 
mount interest  in  protecting  its  property  from  injury  or  destruction, 
and  also  in  avoiding  all  liability  for  damages  to  employees  and  pas- 
sengere,  and  the  officers  of  the  company  xieemed  this  system  of  sig- 
nals and  rules  for  the  management  and  control  of  the  movements 
of  trains  to  be  fully  adequate  for  all  purposes,  these  considerations 
must  have  some  weight  in  determining  whether  the  omission  to  pro- 
mulgate a  particular  rule  constitutes  a  neglect  of  duty,  in  not  being 
able  to  foresee  certain  contingencies.  It  is  true  that  the  trackmen 
could  have  been  relieved  from  the  work  of  clearing  the  tracks  by  the 
employment  of  other  men  for  that  purpose,  or  by  the  assignment  of 
other  employees ;  but  it  is  significant  that  Niles  himself,  an  old  and 
experienced  employee,  and  knowing  of  the  dangers  to  be  appre- 
hended from  the  storm  more  fully  than  others,  deemed  it  unneces- 
sary for  the  protection  of  his  train,  though  much  impeded  by  the 
snow,  to  adopt  the  precaution  of  dropping  or  sending  back  a  train- 
man to  warn  any  train  that  might  be  following.  (See  Rule  95.) 
And  yet  it  is  urged  that  the  company  itself  was  negligent  in  not 
requiring  a  precaution  of  that  character  during  a  severe  snow  storm. 
Evidently  he  believed  that  he  was  amply  protected  by  the  existing 
system  of  signals  and  the  rules  governing  the  action,  management 
and  control  of  any  train  that  might  be  coming  in  his  rear,  and  that 
the  engineer  would  fairly  observe  them.  He  supposed,  undoubt- 
edly, that  the  tower  signal  would  protect  him,  and  that  the  engineer 
would  not  attempt  to  run  past  it,  and  especially  at  a  good  rate  of 
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speed.  He  relied  upon  the  assumption  that  tlie  towerman  at  the 
Verona  tower  would  observe  the  rules,  and  hold  the  following  train 
at  least  ten  minutes  after  the  departure  of  his  own.  A  rule  easily 
followed  by  servants,  and  when  followed,  securing  safety  to  co-serv- 
ants, is  a  reasonable  compliance  with  the  duty  owing  by  the  company 
to  them.  Obedience  to  the  regulations  of  a  railroad  company  in 
regard  to  the  running  of  trains  is  a  matter  of  executive  detail,  which 
neither  the  company  nor  any  general  agent  can  personally  oversee, 
but  as  to  which  employees  must  be  relied  upon.  If  those  employees 
fail  in  their  duty  by  breaking  existing  regulations,  and,  in  conse- 
quence, other  employees  are  injured,  it  will  be  deemed  to  have  been 
caused  by  the  negligence  of  a  fellow-servant.  (See  EvansviUe^  etc, 
R,  Co.  V.  Cotes,  41  N.  E.  Rep.  [Ind.]  712 ;  Evcmsville,  etc.,  R.  Go. 
V.  ToUt,  42  id.  352.) 

Because  the  tower  signal  was  in  the  vicinity  of  a  station,  and  the 
station  signal  indicated  a  clear  track  to  the  station,  was  the  engineer 
justified  by  any  implied  requirement  of  duty  to  the  company,  under 
the  circumstances  and  conditions  existing,  in  ignoring  the  tower  sig- 
nal and  other  rules,  and  passing  through  the  tower  at  a  good  rate  of 
speed  to  avoid  being  stalled  ?  In  view  of  the  condition  of  the 
weather,  was  it  a  negligent  omission  to  provide  some  additional  pre- 
caution, as  suggested  by  respondent  ?  True,  the  station  signal  indi- 
cated a  clear  track,  but  that  had  no  connection  with  the  tower  signal 
and  was  no  part  of  the  system,  and  the  engineer  was  prohibited 
from  passing  the  tower  under  any  circumstances.  Wafi  the  omission 
to  erect  distance  signals,  operated  in  connection  with  the  tower,  such 
an  omission,  in  view  of  all  the  circumstances,  as  to  render  the  com- 
pany responsible  for  a  failure  to  furnish  a  "  safe  place  ? " 

Upon  the  whole,  we  are  of  the  opinion  that  the  evidence  is 
insufficient  to  establish  negligence  on  the  part  of  the  company,  and 
that  the  violation  of  the  rules  by  co-employees,  or  their  combined 
negligence,  was  the  producing  cause  of  the  injury  sustained. 

Where  regulations  for  the  running  of  trains  which  are  proper 
and  suitable,  with  a  view  to  the  safety  of  employees,  are  prescribed^ 
obedience  to  these  regulations  by  those  having  charge  of  a  train  is 
matter  of  executive  detail ;  and  for  a  disobedience  of  them  which 
causes  injury  to  a  co-employee,  the  master  is  not  liable,  {Slater  v» 
JeweU,  85  N.  Y.  61.) 
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Whether  the  rules  are  best  for  the  purpose,  or  the  most  complete, 
is  not  a  proper  matter  for  the  consideration  of  the  jury,  where  the 
injury  was  the  result  of  the  negligence  of  a  co-employee  in  violation 
of  a  rule  prescribed  for  the  particular  circumstance.  {Corcoran  v. 
Delaioare  <&  Lackawanna  R.  R,  Co,^  126  N.  Y.  673.) 

In  Simpson  v.  Central  Vermont  R,  Co,  (5  App.  Div.  614)  plain- 
tiflPs  train  was  running  on  telegraph  orders  and  was  entitled  to  the 
right  of  way,  and  he  contended  that  if  a  rule  had  been  adopted  that 
all  trains  should  be  kept  off  the  main  line  while  detained  at  stations 
awaiting  orders,  the  collision  would  not  have  occurred.  The  court 
answered :  "  So  long  as  the  rules  which  are  promulgated  will,  if 
observed,  secure  safety,  it  is  wiser  to  leave  the  making  of  the  new 
rules  to  the  company." 

In  Berrigan  v.  N.  Y.  <&  Z.  E.  R.  Co.  (131  N.  Y.  683)  it  was 
pertinently  observed :  "  It  is  easy  enough  after  an  accident  has 
occurred  to  suggest  how  it  might  have  been  prevented.  *  *  * 
In  the  absence  of  some  proof  *  *  *  that  such  a  rule  was  in 
operation  by  other  roads,  or  of  persons  possessing  peculiar  skill  and 
experience  in  the  management  and  operation  of  railroads  to  the 
effect  that  such  a  rule  was  necessary  *  *  *  the  court  is  not 
warranted  in  submitting  such  a  question  to  the  jury."  And  in 
another  case  it  was  observed  that,  •'  even  if  it  could  be  shown,  after 
the  accident  occurred,  that  it  might  have  been  prevented  by  adopt- 
ing and  enforcing  some  suitable  rule,  that  would  constitute  no 
proper  test  of  liability."  {Morgan  v.  Hudson  River  Ore  <&  JUin- 
ing  Co,,  133  N.  Y.  666,  670.) 

In  my  opinion  and  for  the  foregoing  reasons,  the  judgment 
herein  and  the  order  denying  the  motion  for  a  new  trial  must  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event  of 
the  action. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
abide  the  event. 
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The  People  of  the  State  of  New  York,  Respondent,  v,  Martin 

Wolff,  Appellant. 

Cfrime  —  wTuU  is  a  lottery  —  dealings  in  foreign  lotteries^  whether  authorized  or  not 
by  a  foreign  government^  are  forbidden  by  the  Penal  Code, 

Upon  the  trial  of  an  indictment  for  the  crime  of  contriving  a  lottery,  it  appeared 
that  the  defendant  and  certain  associates  had  contrived  a  scheme  under  which 
they  claimed  to  deal  in  foreign  government  securities  and  to  have  for  sale  certain 
foreign  lottery  bonds  which  they  proposed  to  sell,  three  bonds  for  eighty  dollars 
(although,  in  fact,  they  could  be  bought  in  the  market  for  about  one- tenth  of 
that  sum).  Upon  the  payment  of  the  second  of  sixteen  installments,  in  which 
the  price  was  to  be  paid,  the  purchaser  was  to  receive  a  certificate  specifying  the 
securities  by  series  and  number  and  stating  that,  if  they  were  called  in  for 
redemption  before  the  payment  of  the  last  installment,  he  was  to  be  entitled  to 
all  the  benefits  of  the  redemption,  but  if  not,  then  the  right  to  deliver  securi- 
ties of  the  same  description,  value  and  denomination,  but  bearing  a  different 
series  and  number,  was  reserved.  One  government  lottery  bond  (the  nature  of 
the  othera  not  being  disclosed)  provided  for  both  premium  and  redemption 
drawings  to  be  made  on  the  same  day  from  a  **  wheel  of  fortune  A,"  and  a 
"wheel  of  fortune  B"and  "C"  respectively.  From  the  benefits  of  the 
premium  drawings  the  purchaser  from  the  defendant  was  expressly  cut  off  by 
the  terms  of  the  certificate.  The  defendant  also  retained  the  bonds ;  did  not 
expect  to  be  paid  for  them',  nor  did  he  intend  to  deliver  them,  and  he  also  sold 
the  same  bond  to  several  persons,  taking  the  chance  that  it  would  not  be 
redeemed.  The  certificate,  so  called,  was  nothing  more  than  a  ticket  entitling 
its  holder  to  the  redemption  value,  if  a  bond,  called  for  by  the  ticket,  was 
drawn  for  redemption  in  the  foreign  lottery,  and  if  the  holder  ascertained  that 
fact,  an  event  which  had  never  been  known  to  occur. 
App.  Div.— Vol.  XIV.        10 
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Held,  that  the  defendant  was  properly  convicted,  under  section  325  of  the  Penal 

Code; 
That  the  scheme  of  the  defendant  was  itself  a  lottery,  based  upon  other  foreign 

lotteries  and  made  dependent  upon  the  fact  whether  or  not  a  bond  called  for 

by  a  ticket  was  drawn  for  redemption  in  the  foreign  lottery; 
That  under  the  Penal  Code  it  was  illegal  to  deal  in  lotteries  whether  authorized  or 

unauthorized  by  a  foreign  government. 

Appeal  by  the  defendant,  Martin  Wolff,  from  a  judgment  of  the 
Court  of  General  Sessions  of  the  Peace  held  in  and  for  the  city  and 
county  of  New  York,  rendered  on  the  12th  day  of  November,  1896, 
convicting  him  of  the  crime  of  contriving  and  proposing,  and  assist- 
ing in  contriving  and  proposing,  a  lottery  in  violation  of  section  325 
of  the  Penal  Code. 

Williara  N.  Loew^  for  the  appellant. 

John  D.  Lindsay^  for  the  respondent. 

Van  Brunt,  P.  J. : 

The  defendant  was  indicted  for  contriving  and  proposing,  and 
assisting  in  contriving  and  proposing,  a  lottery,  in  violation  of  sec- 
tion 325  of  the  Penal  Code,  and  upon  the  trial  was  convicted  and 
sentenced  to  imprisonment  and  fine. 

From  the  judgment  of  conviction  this  appeal  is  taken,  it  being 
urged  in  support  of  the  appeal  that  there  was  no  evidence  tending 
to  show  contriving  and  proposing,  or  assisting  in  contriving  and  pro- 
posing, a  lottery. 

An  examination  of  the  evidence  and  an  analysis  thereof  show 
that  the  defendant's  business  consisted  in  a  scheme  apparently  got- 
ten up  by  him  and  his  partners  whereby,  under  tlie  guise  of  dealing 
in  foreign  lottery  bonds,  they  had  contrived  a  lottery  of  their  own, 
whose  only  foundation  and  basis  was  fraud  —  the  capital  in  business 
of  the  association  being  the  positive  assurance  that  they  would  never 
be  called  upon  to  pay  anything  or  give  anything  of  value  for  that 
which  they  received.  Ostensibly,  the  defendant  claimed  to  be  a 
dealer  in  foreign  government  securities,  and  to  have  on  hand  for 
sale  certain  lottery  bonds  of  the  Servian  government,  certain  lottery 
bonds  of  the  Hungarian  Red  Cross  Association,  and  certain  lottery 
bonds  of  the  Italian  Red  Cross  Association.  The  two  latter,  appar- 
ently, were  not  in  any  respect  government  bonds  nor  did  they  per- 
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tain  to  any  government  project,  but  simply  to  lotteries  established 
by  private  individuals  in  foreign  countries. 

The  defendant  and  his  associates  contrived  a  scheme  by  which 
they  proposed  to  sell  for  eighty  dollars  one  Servian.  oi\e  Hungarian 
Bed  Cross  and  one  Italian  Red  Cross  bond,  payment  therefor  to  be 
made  by  installments  of  five  dollars  per  montJi.     Upon  payment  of 
the  second  installment  tlie  purchaser  was  to  receive  a  voucher  speci- 
fying the  securities  by  stating  their  series  and  mimber,  such  voucher 
certifying  that  should  any  one  or  all  of  these  securities  be  called  in 
for  redemption  at  any  time  before  payment  of  the  last  installment 
the  purchaser  should  be  entitled  to  all  the  benefits  of  such  redemp- 
tion ;  but  should  such  securities  not  be  redeemed  before  payment  of 
the  last  installment,  then  the  right  to  deliver  securities  of  the  same 
description,  value  and  denomination,  but  bearing  a  different  series 
and  number,  was  reserved.     The  certificate  further  provided  that, 
in  case  of  the  failure  of  the  purchaser  to  pay  any  installment  within 
ten  days  after  its  maturity,  the  defendant  should  be  at  liberty  to  sell, 
without  process  of  law  and  without  further  notice  to  the  purchaser, 
any  or  all  of  said  securities  at  public  or  private  sale.     The  certificate 
also  provided  that  it  should  not  be  transferable,  and  it  contained  a 
notice  that  the  original  securities  sold  might  be  examined,  and,  upon 
the  purchaser  complying  with  the    conditions  of   the   certificate, 
would  be  ready  for  delivery  at  any  time.     It  may  be  observed  in 
passing  that  this  notice  contained  in  the  certificate  is  antagonistic  to 
the  provisions  of  the  contract,  the  contract  providing  that,  upon 
payment  of  the  last  installment,  securities  of  the  same  description, 
value  and  denomination  were  to  be  delivered,  but  not  necessarily 
those  having  the  series  and  numbers  mentioned  in  the  certificate. 

Upon  an  examination  of  this  certificate  and  a  comparison  of  the 
same  with  the  provisions  of  the  Servian  bond,  it  will  be  seen  that 
the  purchaser  was  not  to  receive  all  the  benefits  which  might  be 
derived  from  the  possession  and  ownership  of  that  bond.  The 
holder  of  the  certificate  was  to  be  entitled  to  the  benefits  of  redemp- 
tion in  case  one  or  all  of  the  bonds  should  be  called  in  for  redemp- 
tion ;  but  he  does  not  appear  to  have  had  any  of  the  benefits  which 
might  possibly  be  derived  from  the  premium  drawing  which  was 
part  and  parcel  of  the  scheme  of  said  bonds.  The  bonds  provided 
for  both  premium  and  redemption  drawings  to  be  had  on  the  same 
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day.  The  bonds  were  to  be  designated  by  series  numbers  from  1  to 
100,  and  each  series  by  numbers  from  1  to  10,000.  For  tlie  pur- 
pose of  redemption  drawings,  the  numbers,  1  to  10,000,  were  to  be 
put  in  a  wheel  called  "  Wheel  of  Fortune  '  A.' "  For  the  purpose  of 
premium  drawings,  the  same  numbers  were  to  be  put  in  another 
wheel  called  "  Wheel  of  Fortune  '  B.' "  And  the  series  numbers,  1 
to  100,  were  to  be  put  in  a  third  wheel  called  "  Wheel  of  Fortune 
*  C  "  From  the  wheel  of  fortune  "  A,"  there  were  to  be  drawn  the 
numbers  which  should  indicate  the  obligations  winning  the  amoiints 
mentioned  in  the  redemption  plan,  and  this  is  the  only  drawing 
which,  under  the  certificate,  the  purchaser  is  entitled  to  participate  in 
or  to  receive  the  benefit  of,  pending  the  full  payment  of  the  install- 
ments. The  drawing  regulations  then  provide  that,  for  the  purpose 
of  the  premium  drawing,  there  should  be  drawn  out  of  the  wheel 
of  fortune  "B,"  and  out  of  the  wheel  of  fortune  "C,"  one  number 
respectively,  and  those  two  numbers  should  designate  that  obligation 
that  would  receive  the  capital  prize.  Both  numbers  thereupon  were 
to  be  put  back  in  the  respective  wheels  of  fortune,  and  the  drawing 
was  to  continue  ss  long  as  there  were  premiums  mentioned  in  the 
redemption  plan  to  be  drawn.  If,  at  any  of  these  premium  draw- 
ings, there  should  be  drawn  a  series  number  and  a  number  which 
had  already  previously  drawn  a  premium,  then  the  series  number 
and  the  number  were  to  be  placed  back  in  the  respective  wheels  of 
fortune,  because  no  obligation  was  to  have  a  chance  to  have  more 
than  one  premium  drawn.  These  regulations  further  provide  that 
if  a  premium  is  drawn  on  an  obligation  which  has  not  been  redeemed, 
then,  at  the  time  of  the  payment  of  such  premium,  the  premium 
coupon  will  be  taken  up,  while  the  obligation  itself  will  be  returned 
to  the  owner.  If,  however,  a  redemption  amount  is  drawn,  then, 
upon  payment  of  such  redemption  amount,  the  obligation  is  redeemed 
and  taken  up,  and  the  premium  coupon  is  returned  to  the  owner. 

The  nature  of  the  Italian  Red  Cross  and  the  Hungarian  Red  Cross 
lotteries  is  not  disclosed  by  the  evidence. 

It,  therefore,  appears  that,  although  the  defendant  pretended  to 
sell  to  the  purchaser  these  bonds,  he  attempted  to  reserve  to  himself 
the  right  to  the  premium  prizes  (they  being  by  far  the  largest)  which 
might  be  drawn  upon  the  bonds  sold,  giving  to  the  purchaser  the 
right  only  to  the  redemption  prizes  which  might  be  drawn  pending 
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the  payment  of  the  installments.  It  further  appears  that  the  same 
series  number  and  number  were  sold  many  times  over  to  different 
purchasers,  and  one  of  the  witnesses,  who  had  been  a  partner  of  the 
defendant,  when  asked  what  would  be  done  in  ease  a  series  number 
and  number  wei-e  drawn  which  had  been  sold  to  several  purchasers, 
replied :  "  In  ten  years  it  never  happened  that  one  had  won  any- 
thing." It  further  appears  from  the  evidence  in  the  case  that  the 
whole  of  this  set  of  securities  could  be  bought  for  six  or  seven  dol- 
lars in  cash. 

It  is  manifest  that  the  show  of  fairness  with  which  the  defendant 
conducted  his  operations  by  the  exhibition  of  the  securities  to  the 
purchaser  was  a  mere  blind  and  a  fraud,  because,  having  sold  the 
same  series  number  and  number  to  various  purchasers,  he  would 
exhibit  one  and  the  same  bond  to  all  these  persons,  his  dealings  thus 
apparently  being  conducted  with  great  fairness  and  honesty.  And 
in  view  of  the  fact  that  these  same  numbers  were  sold  over  and  over 
again,  it  is  clear  that  the  statement  of  the  witness,  that  they  always 
deposited  a  bond  in  the  safe  deposit  company  when  one  was  sold  to 
any  individual,  was  absolutely  untrue. 

It  seems  to  be  apparent  that  the  whole  contrivance  was  a  pre- 
tended sale  to  several  persons  of  the  same  interest  in  a  foreign  lot- 
tery—  the  seller  taking  the  risk  that  no  number  sold  by  him  would 
be  drawn.  In  fact,  the  defendant  had,  on  his  own  account,  con- 
trived a  lottery  within  a  lottery  —  pretending  that  his  lottery  was 
based  upon  the  foreign  lotteries,  it  being  determined  by  the  chance 
of  the  drawing  for  redemption  in  the  foreign  lotteries  whether  or 
not  he  would  be  called  upon  to  pay  anything  upon  the  certificates 
or  lottery  tickets  issued  by  him.  The  attractive  bait  held  out  to  the 
purchaser  was  the  drawing  of  premium  prizes,  in  which,  under  the 
terms  of  the  certificate,  he  had  no  interest  whatever,  and  could  only 
get  an  interest  by  paying  eighty  dollars  for  what  he  could  buy  in 
the  market  for  six  dollars  or  seven  dollars. 

The  evidence  of  the  complaint  entirely  bears  out  the  conclusion 
which  seems  to  be  necessarily  deduced  from  the  nature  of  the  busi- 
ness conducted  by  the  defendant,  as  dehneated  by  himself  and  his 
witnesses.  The  complainant  swears  that  the  defendant  sold  him 
these  tickets,  for  which  he  paid  ten  dollars,  the  defendant  stating : 
^  All  right,  you  win  and  you  will  be  right  in,"  and  that  he  would 
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not  have  to  pay  any  more ;  and  that  some  time  afterwards  the 
defendant  told  the  complainant  that  his  number  did  not  come  out, 
and  that  he  had  to  get  more  money,  when  the  complainant  gave  him 
another  five  dollars,  upon  which  the  defendant  said :  "  That  is  all 
right  now  ;  you  will  play  right  in  and  the  number  is  bound  to  come 
out."  The  witness  further  testified :  "  He  did  not  tell  me  what 
kind  of  bonds  I  was  to  receive ;  we  didn't  talk  about  bonds  at  all ; 
he  said :  '  Now,  the  number  has  to  come  out ; '  I  was  not  told 
that  I  was  to  receive  three  bonds,  government  bonds,  after  I  had 
made  my  payments." 

This  evidence  shows  that  the  alleged  sale  of  government  bonds 
was  a  mere  pretense  ;  that  there  was  never  any  expectation  that  any 
government  bonds  would  be  paid  for  or  delivered,  and  that  the  cer- 
tificate, which  was  deHvered  as  evidence  of  an  interest  of  the  pur- 
chaser in  certain  bonds,  was  nothing  more  than  a  ticket  issued  by 
the  defendant  in  respect  to  the  lottery  which  he  and  his  associates 
had  contrived,  whereby,  if  any  bond  of  the  series  and  number 
called  for  by  the  ticket  should  happen  to  be  drawn  in  the  foreign 
lottery  for  redemption,  and  the  purchaser  should  ascertain  the  fact 
(which  event,  however,  had  never  been  known  to  occur),  the  defend- 
ant would  pay  to  the  holder  of  the  ticket  the  redemption  value  of 
the  bonds,  it  thus  being  dependent  entirely  upon  chance  whether 
the  holder  of  the  ticket  would  ever  get  anything,  or  the  defendant 
be  called  upon  to  pay  anything. 

We  think  it  is  clear  that  this  scheme  was  the  contriving  and  pro- 
posing of  a  lottery  within  the  provisions  of  section  325  of  the 
Penal  Code,  and  that  it  is  in  no  way  protected  by  the  decision  of 
the  Court  of  Appeals  in  the  case  of  Ko/ui  v.  Koehle^'  (96  N.  Y.  362). 
The  scope  of  that  case  has,  we  think,  been  entirely  misapprehended, 
and  that  it  was  not  intended  to  decide  that  the  sale  of  bonds  with  a 
lottery  attachment,  such  as  was  contained  in  the  bonds  then  under 
consideration,  was  not  in  contravention  of  section  326  of  the  Penal 
Code.  It  is  true  that  there  is  a  dict^im  that  the  sale  of  those  bonds 
was  not  a  gift  enterprise  within  the  provisions  of  the  Penal  Code. 
But  in  view  of  the  fact  that  the  United  States  Supreme  Court,  in 
the  leading  case  of  Horner  v.  United  States  (147  U.  S.  449),  con* 
«truing  language  similar  to  that  contained  in  the  Penal  Code,  held 
that  the  purchase  of  such  a  bond  was  the  purchase  of  a  chance  in  a 
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lottery,  or,  in  the  language  of  the  statute,  an  "  enterprise  oflEering 
prizes  dependent  upon  lot  or  chance ; "  and  of  the  fact  that  the 
provisions  of  the  Penal  Code  were  not  involved  in  tlie  decision  of 
the  case  in  the  Court  of  Appeals,  it  may  very  well  be  held  that 
such  schemes  come  within  the  prohibition  of  the  Penal  Code. 

In  the  case  of  Kohn  v.  Koehler  {supra)  the  action  was  brought  to 
recover  the  penalties  provided  for  by  section  22,  1  Revised  Statutes, 
page  665  (marginal  paging) ;  and  it  is  to  be  observed  that  the  only  lot- 
tery, game,  or  device  of  chance,  by  whatever  name  it  might  be  called, 
which  the  Revised  Statutes  declared  should  be  deemed  unlawful  and 
a  common  and  public  nuisance,  was  such  as  had  not  been  authorized 
by  law  (§  26) ;  and  hence  the  court  was  construing  the  provisions  of 
a  statute  (§  29)  by  whicli  it  was  declared  unlawful  to  deal  in  lottery 
tickets,  only  when  such  lottery  was  not  expressly  authorized  by  law. 
The  lottery  scheme  contained  in  the  Austrian  bonds  was  expressly 
authorized  by  law,  and,  therefore,  under  the  Revised  Statutes  was  not 
illegal.     But,  under  the  provisions  of  the  Penal  Code,  a  person  who 
deals  in  tickets,  chances,  shares  or  interest  in  or  dependent  upon  the 
event  of  a  lottery  to  be  drawn  witliin  or  without  this  State,  is  guilty  of 
a  misdemeanor  —  a  very  different  case  from  that  which  was  presented 
to  the  Court  of  Appeals  in  the  Austrian  bond  case.     Under  the 
Penal  Code,  dealing  in  any  lottery  tickets  of  any  kind,  nature  or 
description  is  illegal,  and  tiie  person  so  dealing  is  guilty  of  a  misde- 
meanor.    Under  the  Revised  Statutes,  if  the  lottery  was  authorized 
by  law,  it  was  not  illegal  to  deal  in  its  tickets,  and  that  was  the  stat- 
ute with  which  the  Court  of  Appeals  was  concerned  in  Kohn  v. 
Koehler  J  and  not  with  the  provisions  of  the  Penal  Code.     It  neces- 
sarily follows  that  dealing  in  lottery  schemes,  whether  authorized  by 
a  foreign  government  or  not,  comes  within  the  prohibition  of  the 
provisions  of  the  Penal  Code. 

There  are  no  other  exceptions  in  the  case  at  bar  which  need  con- 
sideration, and  the  judgment  of  conviction  should  be  affirmed. 

Barrett,  Rumsey,  O'Brien  and  Inoraham,  JJ.,  concurred. 

Judgment  affirmed. 
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Feederick  L.  Colwell,  Respondent,  v.  Genevieve  R.  Colwell, 

Appellant. 

Matrimonial  action  —  a  husband  cannot  testify  as  to  the  adultery  of  his  wife  —  evi- 
dence that  an  attorney  has  attempted  to  influence  a  witness  improperly  —  contra- 
dicting tlie  statement  made  by  a  witness  on  cross-examination — equity  rule  as  to 
disregarding  improper  evidence, 

A  husband  is  forbidden  by  the  provisions  of  section  831  of  the  Code  of  Civil  Pro- 
cedure to  testify  to  material  facts  tending  to  establish  the  charge  of  adultery 
alleged  by  him  in  his  complaint  to  have  been  committed  by  his  wife. 

It  is  erroneous,  upon  the  trial  of  an  action  brought  by  a  husband  to  procure  an 
absolute  divorce,  to  allow  a  witness  called  on  his  behalf  to  testify  that  the  attor- 
ney for  the  defendant  had  endeavored,  by  unfair  means,  to  induce  the  witness 
to  testify  for  the  defendant  and  to  impeach  incidentally  the  testimony  of  other 
witnesses,  where  there  is  no  pro'of  that  the  defendant  knew  of  or  authorized  the 
action  of  her  attorney. 

Where  a  witness  for  the  plaintiff,  upon  cross-examination,  volunteers  a  statement 
that  a  person  named  had  made  to  him  declarations  involving  the  guilt  of  the 
defendant,  the  wife,  she  is  entitled  to  call  the  person  named  in  order  to  confute 
the  plaintiff's  witness. 

The  rule  in  equity,  that  where  there  is  ample  evidence  before  the  court  to  sus- 
tain a  finding,  it  will  disregard  incompetent  evidence,  held  not  to  be  applicable 
to  this  ca.se. 

Appeal  by  the  defendant,  Genevieve  R.  Colwell,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  30th  day  of 
June,  1896,  upon  the  report  of  a  referee. 

Albert  B.  Boardman,  for  the  appellant. 

Thomas  McAdam^  for  the  respondent. 

Van  Brunt,  P.  J. : 

This  action  was  brought  to  procure  a  decree  of  divorce  upon  the 
ground  of  adultery.  An  answer  was  put  in  denying  the  cause  of 
action  set  up  in  the  complaint,  and  making  countercharges.  The 
issues  thus  formed  were  by  consent  of  the  parties  referred  to  a 
referee,  who  made  his  report  finding  the  defendant  guilty  of  the 
charges  contained  in  the  complaint,  and  the  plaintiff  not  guilty  of 
the  charges  made  in  the  answer.  A  judgment  being  entered  upon 
this  report,  an  appeal  therefrom  was  taken. 
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No  questions  of  fact  are  presented  for  consideration,  but  the 
appellant  relies  exclusively  upon  errors  of  law  committed  during  the 
progress  of  the  trial.  It  will  not  be  necessary  in  the  consideration 
of  these  questions  to  go  into  detail  in  respect  to  the  evidence  which 
was  introduced. 

It  appears  upon  an  inspection  of  the  record  that  tlie  plaintiff  was 
examined  as  a  witness  in  his  own  behalf  and  allowed  to  testify  as  to 
some  of  the  material  facts  tending  to  prove  the  charge  of  adultery 
against  the  defendant.  It  is  true  that  by  consent  of  the  parties  a 
portion  of  this  evidence  was  stricken  out,  but  an  important  part  was 
allowed  to  stand.  The  defendant's  counsel  objected  in  due  season 
that,  under  the  provisions  of  the  Code  of  Civil  Procedure  (§  831) 
the  plaintiff  was  incompetent  to  testify  to  any  facts  except  the  mar- 
riage, and  facts  tending  to  disprove  his  own  adultery.  The  objec- 
tion was  overruled.  This  was  clearly  error.  It  was  a  plain  viola- 
tion of  the  provisions  of  tlie  Code,  which  the  referee  in  his  opinion 
states  sealed  the  mouth  of  the  plaintiff.  This  seal,  however,  the 
referee  seems  to  have  removed. 

The  plaintiff  was  also  permitted  to  examine  a  witness  of  the  name 
of  Mattie  Coleman  who  testified  to  an  interview  liad  between  her 
and  the  defendant's  attorney,  which  evidence  tended  to  show  that 
the  attorney  endeavored  by  unfair  means  to  procure  said  Coleman 
to  become  a  witness  upon  the  part  of  the  defendant,  and  incidentally 
to  impeach  the  evidence  of  two  witnesses  who  had  been  examined 
on  behalf  of  the  defendant.  There  was  no  evidence  whatever  that 
the  defendant  knew  anything  about  this,  or  that  she  ever  authorized 
any  such  action  upon  the  part  of  the  attorney,  if  it  took  place,  and 
it  is  clear  that  she  was  not  bound  by  any  misconduct  of  which  the 
attorney  may  have  been  guilty.  This  evidence  was  objected  to  in 
due  season  by  the  defendant,  and  its  admission  was  clearly  error. 

Our  attention  is  also  called  to  an  exception  to  the  exclusion  of 
certain  evidence  upon  the  part  of  a  witness  named  Peck.  Upon 
the  cross-examination  of  a  witness  for  the  plaintiff,  one  Ilopton,  he 
stated  in  answer  to  a  question  which  did  not  call  for  what  follows, 
that  one  Peck  liad  made  certain  declarations  to  him  affecting  tlie 
question  of  the  culpability  of  the  defendant.  This  being  irrespon- 
sive and  substantially  direct  evidence  forced  upon  the  defendant,  it 
App.  Div.— Vol.  XIV.        11 


Digitized  by 


Google 


82  COL  WELL  v.  COL  WELL. 

First  Department,  Febbuabt  Term,  1897.  [Vol.  14. 

was  sought  by  Peck  to  contradict  the  statement  of  this  witness,  but 
the  evidence  was  objected  to  as  being  incompetent,  irrelevant,  imma- 
terial, and  as  tending  to  contradict  their  own  witness.  This  objeo- 
tion  was  sustained  and  the  defendant  duly  excepted.  It  is  clear  that 
Hopton  was  not  the  witness  of  the  defendant.  She  had  a  right  tc» 
cross-examine  him  as  to  all  the  incidents  attending  the  testimony 
which  he  had  given,  and  did  not  thereby  make  him  her  witness  as 
to  any  fact  or  circumstance  as  to  which  he  had  not  theretofore  testi- 
fied.    The  refusal  to  admit  the  evidence  was  eiTor. 

It  is  claimed,  however,  that,  notwithstanding  the  errors  to  which 
attention  has  been  called,  and  the  fact  that  the  express  provisioijs  of 
the  Code  have  been  violated  in  the  conduct  of  the  trial,  the  defend- 
ant was  proven  so  clearly  guilty  of  the  charges  made  in  the  com- 
plaint that  the  judgment  should  not  be  i*eversed  because  of  the 
errors  which  have  been  suggested ;  and  our  attention  is  called  to 
the  rule  which  has  been  stated  to  obtain  in  equity  cases  that  where 
incompetent  evidence  is  before  the  court,  the  error  may  be  disre- 
garded where  there  is  ample  evidence  to  sustain  the  finding  of  the 
court.  This  rule  cannot  avail  the  plaintiff  here.  The  errors  in  the 
admission  and  exclusion  of  evidence  are  so  numerous  and  crucial 
that  they  cannot  properly  be  disregarded.  The  plaintiff's  illegal  tes- 
timony tended  to  corroborate  his  own  witnesses  and  also  to  weaken 
the  theory  of  the  defense.  The  incompetent  testimony  of  Mattie 
Coleman  injuriously  affected  the  affirmative  case  against  the  plain- 
tiff, while  the  refusal  to  permit  Peck  to  contradict  Hopton,  left 
undenied  a  statement  most  damaging  to  the  defendant.  Peck  was 
avowedly  the  defendant's  strongest  supporter,  and  it  was  his  alleged 
declaration  to  Hopton  to  the  effect  that  the  defendant  bad  actually 
confessed  her  g^uilt,  which  was  thus  left  undenied. 

It  is  impossible,  in  view  of  the  glaring  violation  of  the  statute 
with  regard  to  the  husband's  testimony  and  of  a  series  of  errors  thus 
interwoven  with  the  essential  features  of  the  case  on  both  sides, 
safely  to  apply  the  rule  which  the  plaintiff  invokes.  The  latter  can- 
not complain  of  the  result.  His  attorney's  attention  was  specifically 
called  to  the  attempted  violation  of  the  statute.  He  was  informed 
by  the  learned  referee  that  he  must  take  the  risk  if  the  testimony 
were  admitted.     He  did  so,  and  he  should  bear  the  burden. 

The  judgment  should  be  reversed,  and  new  trial  had  before  a  new 
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referee  appointed  upon  the  entry  of  the  order  hereon,  as  provided 
for  by  section  1011  of  the  Code  of  Civil  Procedure,  with  costs 
to  the  appellant  to  abide  the  event. 

Babeett  and  Williams,  JJ.,  concurred;  Rumsey,  J.,  concurred 
in  result ;  Patterson,  J.,  dissented. 

Patterson,  J.  (dissenting) : 

I  dissent.  Notwithstanding  the  erroneous  rulings,  and  independ- 
ently of  the  testimony  affected  by  them,  there  was  other  competent 
and  convincing  evidence  of  the  guilt  of  the  defendant. 

The  judgment  should  be  affirmed. 

Judgment  reversed,  with  costs  to  appellant  to  abide  event,  and 
new  trial  ordered  before  another  referee  to  be  appointed  upon  the 
entrj''  of  the  order  hereon. 


Nathan  Levitt,  an  Infant,  by  Anna  J.  Levitt,  his  Guardian 
ad  Litem,  Respondent,  v,  Nassau  Electric  Railroad  Company, 
Appellant. 

Negligence  —  measure  of  damages  where  an  infant  is  likely  to  reeoter  from  his 

injuries. 

Where  an  action  by  an  infant,  based  upon  a  charge  of  negligence,  was  tried  about 
four  months  after  the  accident  occurred,  and  it  appeared  that  the  infant, 
although  he  had  suffered  considerable  pain,  was  earning  half  wages  at  the  time 
of  the  trial  and  would  probably  recover  in  three  or  four  years,  it  was  considered 
that  a  verdict  in  his  favor  for  $4,300  should  be  reduced  to  $8,510.97. 

O'Brien,  J.,  dissented. 

Appeax  Dy  the  defendant,  the  Nassau  Electric  Railroad  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  19th  day  of  October,  1896,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  30th  day  of  Octo- 
ber, 1896,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

James  C.  Churchy  for  the  appellant. 

William  Groasman^  for  the  respondent. 
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Van  Brunt,  P.  J. : 

This  action  was  brought  to  recover  damages  alleged  to  have  been 
sustained  by  the  infant  plaintiff,  resulting  from  the  negligent  man- 
agement by  the  defendant  of  its  railroad  upon  which  he  was  a  pas- 
senger. Upon  the  trial  of  the  case  the  defendant  admitted  the 
negligence  which  resulted  in  the  injuries  to  the  plaintiff,  and  such 
trial  thereupon  became  simply  an  assessment  of  damages.  Proof 
was  taken  tending  to  show  the  injuries  which  the  plaintiff  had  sus- 
tained, and  the  jury  rendered  a  verdict  in  his  favor  for  the  sum  of 
$4,300.  A  motion  having  been  made  for  a  new  trial  which  was 
denied,  from  the  judgment  and  order  thereupon  entered  this  appeal 
is  taken. 

It  seems  to  us,  upon  an  examination  of  the  evidence,  that  the 
damages  were  excessive.  It  is  true  that  the  infant  plaintiff  was 
injured  and  endured  considerable  pain  and  suffering  and  was  pre- 
vented from  pursuing  his  ordinary  avocations.  The  accident  in 
question  happened  in  June,  1896,  and  in  October,  1896,  the  case 
was  tried.  At  the  time  of  the  trial  the  plaintiff  had  not  entirely 
recovered,  but  was  suffering  inconvenience  in  his  urinary  organs. 
There  was  no  evidence,  however,  that  tlie  injury  in  question  would 
be  permanent.  lie  was  then  earning  about  half  the  wages  which 
he  had  earned  before,  and  it  appeared  that  the  probabilities  were 
that  in  three  or  four  years  he  would  entirely  recover.  Under  these 
circumstances  the  verdict  of  the  jury  seems  to  have  been  consider- 
ably more  than  compensatory,  and  we  think  a  new  trial  should  be 
granted,  unless  the  plaintiff  stipulates  to  reduce  the  verdict  to 
$3,300. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event,  unless  the 
plaintiff  stipulates  to  reduce  the  judgment  to  $3,510.97,  in  which 
event  judgment  as  so  reduced  affirmed,  without  costs  to  either 
party. 

Williams,  Patterson  and  Ingraham,  JJ.,  concurred ;  O'Brien, 
J.,  dissented. 

O'Brien,  J.  (dissenting) : 

The  amount  of  damages  was  a  question  peculiarly  within  the 
province  of  the  jury,  and  even  tiiough  we  might,  upon  the  same 
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facts,  had  the  question  been  presented  to  us,  have  given  a  little  less, 
I  do  not  think  we  should  usurp  the  functions  of  the  jury  in  a  case 
where  there  is  nothing  to  show  that  they  were  actuated  by  bias, 
prejudice  or  passion.     I,  therefore,  dissent. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event,  unless  the  plaintiflE  stipulates  to  reduce 
the  judgment  to  $3,510.97,  in  which  event,  judgment  as  so  reduced 
affirmed,  without  costs  to  either  party. 


Mary  E.  Gulick,  as  Executrix,  etc.,  of  Isaac  F.  Jones,  Deceased, 
Plaintiff,  v,  John  C.  Griswold,  Defendant. 

Pwjter  of  sale  dependent  on  the  consent  of  another  —  it  teiininates  voith  his  death. 

Where  the  will  of  a  testator  empowers  his  executrix,  a  life  tenant,  with  the  con- 
sent of  her  mother,  also  a  life  tenant,  to  sell  his  real  estate  and  to  invest  the 
proceeds,  but  contains  no  requirements  making  a  sale  necessary,  the  death  of 
the  mother,  without  having  given  her  consent  to  a  sale,  terminates  the  power, 
and  a  subsequent  conveyance  by  the  daughter  as  executrix  does  not  give  any 
title. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

John  C.  Gulick^  for  the  plaintiff. 

Herbert  A.  Shijnnan^  for  the  defendant. 

Van  Brunt,  P.  J 

The  plaintiff's  testator,  Isaac  F.  Jones,  died  on  or  about  the  23d 
of  December,  1890,  being  then  a  resident  of  the  city  and  county  of 
New  York,  and  seized  of  certain  premises  on  the  north  side  of 
Twenty-second  street,  between  Eighth  and  Nintli  avenues.  He  left 
him  surviving  his  widow,  the  plaintiff,  his  daughter,  and  two  grand- 
children, daughters  of  his  deceased  son.  All  these  parties  are  now 
of  full  age.  The  testator  left  a  last  will  and  testament,  wliich  has 
been  duly  probated  and  recorded  in  the  office  of  the  surrogate  of  the 
county  of  New  York.  By  this  will,  after  directing  the  payment  of 
his  debts  and  testamentary  charges,  and  certain  specific  bequests, 
he  gave  all  the  rest,  residue  and  remainder  of  his  estate,  both  real 
and  personal,  to  his  wife,  Mary  Ann  Jones,  and  his  daughter,  Mary 
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Elizabeth  Jones,  and  to  the  survivor  of  them,  to  be  used  and  enjoyed 
by  them  share  and  share  alike  during  their  natural  lives,  and  upon 
the  death  of  the  survivor  he  devised  and  bequeathed  the  same  to 
certain  other  persons  named  in  the  will. 

The  fourth  clause  of  the  will  was  as  follows :  "  I  hereby  author- 
ize and  empower  my  executrix  hereafter  named,  if  in  her  judgment 
she  deems  it  expedient,  with  the  consent  of  her  mother,  to  sell  all 
or  any  of  my  real  estate  at  public  or  private  sale,  and  in  the  event 
of  a  sale,"  to  invest  the  proceeds,  etc.  He  then  nominated  his 
daughter,  Mary  E.  Jones,  the  executrix  of  his  will. 

Mary  A.  Jones,  the  widow,  died  on  the  23d  of  August,  1876.  On 
the  4th  of  April,  1896,  the  plaintiff  as  executrix  of  the  will  of  her 
father  sold  the  premises  above  named  to  the  defendant.  The 
defendant  refused  to  take  title  on  the  ground  that  the  assent  of  the 
testator's  widow  was  a  condition  precedent  to  the  exercise  of  the 
power  of  sale.  The  controversy  thus  arising  has  been  submitted  to 
the  court  for  judgment  as  to  whether  the  defendant  should  be 
directed  specifically  to  perform  his  contract,  or  whether  he  should 
have  judgment  for  the  return  of  his  deposit  upon  the  ground  that 
the  plaintiff  is  unable  to  convey  a  good  and  marketable  title  to  the 
premises  in  question. 

It  is  urged  upon  the  part  of  the  plaintiff  that  the  consent  of  the 
widow  was  only  necessary  during  her  life,  the  restriction  upon  the 
power  of  sale  being  for  the  personal  benefit  of  the  widow  alone,  and 
the  necessity  for  the  limitation,  upon  her  death,  no  longer  existing. 
And  to  uphold  this  construction  our  attention  is  called  to  the  cases 
of  Phillips  V.  Davies  (92  N.  Y.  199),  and  Mott  v.  Ackerman  (Id. 
539). 

In  the  case  of  Phillips  v.  Da/cie%^  the  testatrix  at  the  time  of 
making  her  will,  and  at  her  death,  owned  a  large  amount  of  real 
estate,  but  only  a  small  amount  of  personal  property.  By  her  will, 
after  directing  the  payment  of  her  debts,  she  first  provided  for  her 
husband,  giving  all  her  property,  real  and  personal,  to  executors  in 
trust  to  apply  the  rents,  issues  and  profits  thereof  to  the  use  of  her 
husband  for  life.  This  trust  and  estate  of  the  trustees  was  to  end  at 
the  death  of  the  husband ;  and  all  that  followed  in  the  way  of 
bequest  and  devise  expressly  and  carefully  related  to  the  situation 
and  period  after  her  husband's  death.     She  devised  certain  real 
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estate  specifically,  and  then  created  ten  separate  and  independent 
trusts  consisting  of  sums  of  money  to  be  invested  for  the  nse  of  the 
selected  beneficiaries.  The  personal  property  was  not  sutficient  to 
establish  any  single  one  of  these  trusts.  Then  follow  bequests  of 
sums  of  money  to  legatees  which  would  more  than  twice  over  have 
exhausted  the  personal  estate,  and  the  devise  of  a  house  and  lot, 
reciting  an  incumbrance  thereon,  with  direction  to  the  executors  to 
pay  the  same.  This  incumbrance  the  personal  estate  was  utterly 
insufiScient  to  meet.  Two  additional  trusts  were  then  framed  of 
different  sums  of  money,  and  the  will  then  made  certain  charitable 
bequests.  Then  follow  three  general  provisions  which  assumed  and 
required  the  conversion  of  the  real  estate  and  the  management  and 
control  of  its  proceeds  by  the  executors.  Then  comes  the  final  dis- 
position of  all  the  rest,  residue  and  remainder  of  the  estate,  evincing 
an  intention  upon  the  part  of  the  testatrix  to  dispose  of  all  her 
property  and  to  die  intestate  as  to  none.  The  executors  are  directed 
to  divide  such  residue  into  ten  equal  shares,  and  to  pay  them  over  to 
the  trustees  of  the  ten  trusts  for  the  benefit  of  her  nine  children  and  her 
granddaughter.  Then  follows  the  clause  appointing  the  executors, 
which  contains  a  power  of  sale  as  follows :  "  And  during  the  Hf etime 
of  my  said  husband  my  said  executors,  and  such  and  whichever  of 
them  as  shall  act,  are  authorized  and  empowered  by  and  with  the 
consent  of  my  said  husband  to  sell  and  dispose  of  any  part  of  my 
estate,  real  and  personal,  not  specifically  bequeathed." 

The  court  held,  under  these  circumstances,  that  the  death  of  the 
husband  did  not  terminate  the  power  of  sale ;  that  such  consent  was 
only  required  during  his  life,  and  that  the  testatrix  evidently 
intended  that,  after  his  death,  the  real  estate  should  be  converted 
into  personalty  and  be  held  in  trust  as  such,  and  finally  disposed  of 
and  paid  over  as  such,  the  requirements  of  the  will  thus  necessitating 
the  existence  of  the  power  of  sale  after  the  death  of  the  husband. 

In  the  case  of  Mott  v.  Ackei^man^  the  testatrix  left  a  will  by 
which  she  gave  to  her  executors  a  power  of  sale  to  be  exercised  dur- 
ing the  life  of  her  surviving  sister  Maria,  with  her  concurrence ; 
and  (the  will  then  proceeds),  "  On  the  death  of  my  said  sister  Maria, 
or  as  soon  afterward  as  they  may  think  advisable,  *  *  *  and 
within  three  years  from  the  proof  of  this  will,"  the  executors  were 
empowered  and  directed  to  convert  into  money  the  real  estate,  etc. 
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Maria  lived  more  than  three  years  after  the  proof  of  the  will,  and 
tlie  court  held  that  the  power  of  sale  still  existed  ;  that,  as  the  pur- 
poses of  the  will  required  a  sale,  the  power  was  imperative  and  was 
so  intended  by  the  executrix,  and  that  the  neglect  to  sell  during  the 
time  specified  did  not  destroy  the  authority  conferred. 

These  cases,  however,  are  very  far  from  being  authorities  upon 
the  construction  of  a  will  such  as  the  one  at  bar.  There  is  no  intent 
disclosed  by  this  will  that  any  part  of  the  real  estate  shall  neces- 
sarily be  converted  into  personalty.  It  simply  confers  authority  upon 
the  executrix  in  case  the  other  life  tenant  consents  to  sell  the  real 
estate.  There  was  no  necessity  for  such  sale  to  meet  all  the  require- 
ments of  the  will,  and,  hence,  the  will  in  question  is  clearly  distin- 
guishable from  those  in  the  cases  cited. 

In  the  case  of  Barber  v.  Cary  (11  N.  Y.  397)  it  is  expressly  held 
that  by  the  common  law,  where  a  power  is  to  be  exercised  with  the 
consent  of  third  persons,  the  death  of  one  of  such  persons  rendered 
the  exercise  of  the  power  impossible  ;  that  this  rule  of  law  had  not 
been  changed  by  the  Revised  Statutes ;  and  that  where  land  was 
devised  to  a  son  for  life  and  then  to  his  heirs,  with  power  to  him  to 
sell  and  convey  the  same  by  and  with  the  consent  of  his  mother  and 
brother,  and  his  mother  died  without  consenting,  and  the  son 
afterwards,  with  the  consent  of  the  brother,  sold  and  conveyed  the 
land,  no  title  passed  by  virtue  of  the  power. 

The  rule  above  mentioned  is  also  recognized  in  2  Sugden  on 
Powers  (*496),  in  which  it  is  said  that  where  a  power  is  to  be  exer- 
cised by  and  with  the  consent  of  a  tenant  for  life,  that  is,  of  itself 
a  lawful  limit ;  the  very  power  points  it  out  and  so  far  is  good.  In 
other  words,  the  death  of  the  life  tenant  in  such  a  case  termi- 
nates the  right  to  exercise  the  power. 

It  seems  to  us,  therefore,  that  upon  the  death  of  the  mother,  whose 
consent  was  necessary  for  the  exercise  of  the  power  of  sale,  the  right 
to  sell  terminated. 

The  defendant  should  have  judgment  for  the  amount  of  the 
deposit,  interest  and  costs. 

Barrett,  Rumsey,  O'Brien  and  Inoraham,  JJ.,  concurred. 

Judgment  ordered  for  defendant  for  the  amount  of  the  deposit, 
interest  and  costs. 
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KoBEKT  A.  Tucker,   Jr.,  Eespondent,  v,  E.    L.   Goodsell  Com- 
pany, Appellant. 

Attachment — po^itin'  allegations  by  an  assignee  of  a  claim — the  affidavit  must 
furnish  proof  of  the  facts. 

Where  an  affidavit,  made  by  an  assignee  of  a  claim  as  a  basis  for  an  attachment 
granted  in  an  action,  states  that  an  English  firm  placed  "certain"  goods 
(without  stating  their  kind)  in  the  hands  of  the  defendant  for  sale  by  it  at 
public  auction  in  the  city  of  New  York,  the  proceeds,  less  "reasonable  commis- 
sions and  charges,"  to  be  paid  to  the  firm,  and  that  the  defendant  sold  the 
goods  and  received  the  proceeds,  but  has  failed  to  account  to  the  English  firm 
for  a  balance  alleged  to  be  due  to  it  over  and  above  "reasonable  charges  and 
commissions,"  it  is  evident  that  the  allegations  cannot  be  within  the  personal 
knowledge  of  the  affiant,  and  his  mere  statement  that  they  are  is  unavailing 
and  furnishes  no  proof  of  the  facts  alleged  in  the  affidavit. 

Tliat  rule  applies  with  equal  force  whether  such  an  assignee  makes  his  averments 
positively  as  upon  personal  knowledge  —  though  without  direct  affirmation 
thereof  —  or  whether  he  makes  them  positively  with  direct  affirmation  of  such 
knowledge.  In  either  case  —  whether  the  affirmation  of  what  he  calls  knowl- 
edge be  express  or  implied  —  the  assignee,  affiant,  must  furnish  evidence  in 
support  of  such  of  his  averments  as  relate  to  transactions  with  which  he  was 
not  apparently  connected. 

Appeal  by  the  defendant,  the  E.  L.  Goodsell  Company,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  23d  day  of  October,  1896,  denying  its  motion  to  vacate  an  attach- 
ment on  the  papers  on  which  it  was  granted. 

Dallas  Flanndgan^  for  the  appellant. 

ITiaddeus  D.  Kenneaon  and  Thomas  C,  T,  Crain^  for  the 
respondent. 

Per  Curiam: 

The  order  appealed  from  must  be  reversed.  The  affidavits  upon 
which  the  attachment  was  granted  are  insufficient.  They  simply 
contain  veriiied  allegations  of  fact,  and  no  proof  of  the  facts  so 
alleged.  The  plaintiff,  although  but  an  assignee  of  the  claim, 
deposes  that  all  the  facts  so  alleged  aie  true  "to  his  own  knowl- 
edge." That  is  an  astonishing  statement  when  we  consider  what  the 
facts  alleged  really  are.  The  complaint  sets  out  that  a  firm  doing 
business  in  London,  England,  under  the  name  of  Greenwood,  Haro 
&  Co.,  placed  "  certain  "  goods  in  the  hands  of  the  defendant  cor- 
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poration  for  sale  by  it  in  the  city  of  New  York,  upon  an  agreement 
that  such  sale  should  be  at  public  auction,  and  that  the  defendant 
should  pay  over  the  proceeds  to  such  English  firm,  after  deducting 
its  reasonable  commissions  and  charges ;  that  the  defendant  sold  the 
goods  and  received  the  proceeds  which  amount,  over  and  above  its 
reasonable  commissions  and  charges,  to  the  sum  of  $790  ;  and  that 
the  defendant  neglects  and  refuses  to  pay  over  the  latter  sum  to 
Greenwood,  Haro  &  Co.,  or  to  the  plaintiff  as  their  assignee. 

It  is  doubtful  whether  certain  of  these  allegations  would  be  suffi- 
cient as  proof  even  if  verified  by  Greenwood,  Haro  &  Co. ;  some,  at 
least,  are  but  bald  assertions.  There  is  no  averment,  much  less  evi- 
dence, of  what  the  goods  consisted  of,  or  what  they  sold  for,  or  what 
the  defendant's  reasonable  charges  and  commissions  were ;  nothing 
whatever  which  would  enable  the  court  to  ascertain  the  proper 
balance.  But  the  affiant  here  is  apparently  a  total  stranger  to  the 
transactions  between  Greenwood,  Haro  &  Co.  and  the  defendant. 
Yet  he  tells  us  that  the  net  indebtedness  of  the  defendant  to  his 
assignees  is  precisely  $790,  and  he  ventures  to  assert  that  fact,  in 
addition  to  all  the  preceding  facts,  of  "  his  own  knowledge."  He 
thus  strikes  the  balance  in  his  own  mind  from  undisclosed  evidence, 
and  asks  the  court  to  accept  that  balance,  as  thus,  so  to  speak,  adju- 
dicated by  him,  without  question  or  further  inquiry.  Now,  if  this 
affiant  has  not  confused  information  with  knowledge,  if  in  truth  he 
actually  has,  not  what  he,  but  what  the  law,  calls  knowledge  of  that 
which  he  asserts,  he  could  easily  have  furnished  the  proof  upon 
which  his  so-called  knowledge  rests.  He  should  certainly  have  been 
required  to  do  so.  If  ever  a  plaintiff  affiant  should  be  held  to 
proof  of  facts,  rather  than  to  mere  verified  averment  of  facts,  it  is 
here.  The  court  cannot  overlook  the  almost  incredible  character  of 
the  affiant's  statement.  We  may  not  deny  its  efficacy  as  a  properly 
verified  averment.  But  we  should  attribute  to  it  no  value  what- 
ever as  proof.  "  Proof  by  affidavit,"  as  Justice  James  well  said, 
speaking  for  the  General  Term  in  Town  of  Daaneshurgh  v.  Jen- 
Icina  (40  Barb.  584),  "  can  only  be  made  by  a  statement  and  verifi- 
cation of  such  facts  as  are  requisite  to  establish  the  principal  fact 
sought  to  be  maintained."  Or  as  Presiding  Justice  Van  Brunt 
put  it  in  Mechanics  <&  Traders^  Bank  v.  Zoucheim  (8  N.  Y. 
Supp.  520) :  "  The  office  of  an  affidavit  is  to  set  forth  the  evidence 
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from  which  the  court  may  draw  conclusions  of  fact,  differing  in  this 
respect  radically  from  a  complaint,  which  should  only  set  forth  con- 
clusions of  fact  and  not  the  evidence  of  the  correctness  of  these 
conclusions." 

We  distinctly  held  in  Iloormann  v.  Climcm  Cycle  Co,  (9  App. 
Div.  579)  that  the  averment  of  facts  as  upoti  personal  knowledge, 
by  an  assignee  who  was  an  apparent  stranger  to  the  transaction 
between  the  original  parties,  was  not  sufficient  to  entitle  the  plain- 
tiff to  an  attachment  without  proof  of  the  facts  as  averred. 

That  rule  applies  with  equal  force  whether  such  an  assignee 
makes  his  averments  positively  as  upon  personal  knowledge  — 
though  without  direct  affirmation  thereof  —  or  whether  he  makes 
them  positively,  with  direct  affirmation  of  such  knowledge.  In 
either  case  —  whether  the  affirmation  of  what  he  calls  knowledge  be 
express  or  implied  —  the  assignee  affiant  must  furnish  evidence  in 
support  of  such  of  his  averments  as  relate  to  transactions  with 
which  he  was  not  apparently  connected. 

Some  allegations  of  fact,  as  pointed  out  in  the  Hoormann  case,  may, 
of  themselves,  amount  to  quite  satisfactory  proof.  For  example, 
the  plaintiff^s  allegation  here  that  the  claim  was  assigned  to  him. 
His  verified  statement  upon  that  head  sufficed  without  the  production 
of  the  instrument,  if  the  assignment  was  in  writing,  or  without  nar- 
rating what  took  place  between  himself  and  his  assignors,  if  the 
assignment  was  by  parol ;  so,  too,  would  the  verified  statement  of  a 
member  of  the  firm  of  Greenwood,  Haro  &  Co.,  that  that  firm  had 
made  a  contract  with  the  defendant  for  the  sale  of  their  goods.  But 
even  their  statement,  though  upon  affirmation  of  knowledge,  that 
the  proceeds  of  the  sale,  over  and  above  the  defendant's  reasonable 
commissions  and  charges,  amounted  to  some  particular  sum,  would 
hardly  suffice,  without  proof.  Such  a  statement  might  be  barely 
sufficient  to  confer  jurisdiction  and  to  uphold  the  attachment  as 
against  a  junior  attaching  creditor  (Jlaebler  v.  Bernharthy  115  N. 
Y.  459),  but  it  would  scarcely  stand  the  test  upon  an  application  to 
vacate  made  by  the  defendant  in  the  action. 

The  court  has  repeatedly  held  that  to  entitle  a  plaintiff  to  this 
severe  and  summary  remedy  he  must  show  the  proper  facts  by  affida- 
vit ;  that  is,  he  must  furnish  satisfactory  proof  of  such  facts.  Where 
the  affiant,  owing  to  his  relation  to  the  parties  and  to  the  cause  of 
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action,  plainly  speaks  as  an  actor  in  tlie  transaction,  the  court  fre- 
quently treats  his  verified  averments  of  facts,  which  may  naturally 
have  come  within  his  actual  observation  or  personal  action,  as  satis- 
factory proof  thereof,  as  in  Ladenhurg  v.  Com,  Bank  (5  App.  Div. 
220).  Where,  however,  he  does  not  speak  as  such  a  direct  actor, 
where,  in  fact,  he  speaks  apparently  a£  a  stranger  to  the  transaction, 
it  matters  not  how  positively  he  so  speaks,  how  firmly  he  asserts  his 
personal  knowledge  of  the  facts  averred,  he  must  still  furnish  the 
evidence  of  such  facts.  Under  such  circumstances,  his  verified  alle- 
gation "shows'*  nothing  "by  affidavit."  He  simply  pleads  the 
facts.  He  pleads  them  positiveh'^,  it  is  true,  and  upon  personal 
knowledge.  But  he  does  not  prove  them.  And  a  person  standing 
as  he  does  in  relation  to  the  cause  of  action  must  prove  them. 
The  order  should  be  reversed,  and  the  attachment  vacated. 

Present — Van  Brunt,  P.  J.,  Williams,  Patterson,  O'Brien  and 
Ingraham,  JJ. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,   and 
attachment  vacated,  with  ten  dollars  costs. 


Millard  F.  Powers  and  Others,  Appellants,  v.  Andrew  McLean, 

Respondent. 
Agency  —  Itolding  out  another  as  principal  —  undisclosed  principal. 

A  person  who  originally  was  neither  the  actual  principal  nor  the  actual  agent  in 
a  sale  of  goods  may  make  himself  liable  as  principal  by  asserting  his  prind- 
palship  and  contracting,  upon  a  good  consideration,  with  regard  to  it. 

In  an  action  brought  to  recover  the  price  of  goods  sold,  it  appeared  that  in  Octo- 
ber, 1805,  a  person  named  Loisson  took  an  order  from  the  plaintiffs  for  mos- 
quito netting.  Thereafter  the  plaintiffs  received  a  bill  of  the  goods,  which 
read:  "To  Andrew  McLean  (the  defendant),  Dr.,  sole  agent  for  mosquito  net- 
ting, manufactured  by  R.  &  H.  Adams,  Andrew  McLean  &  Co.,  James  Thomp- 
son &  Ck)."  There  was  stamped  across  the  face  of  the  bill,  "Those  goods 
shipped  by  K.  <&  H.  Adams;  all  orders  to  be  sent  direct  to  16  Greene  street. 
New  York.  Paid  November  11,  1895,"  and  the  further  statement.  "  Delivered 
by  R.  &  H.  Adams."  The  i)laintiff8  made  payment  to  the  defendant  Andrew 
McLean  by  a  check  payable  to  his  order,  and  after  he  had  objected  to  the 
check  as  too  small,  they  sent  to  him  an  additional  check  for  the  difference.  He 
had  also  sent  to  the  plaintiffs,  a  few  months  before  the  sale,  a  postal  card  stat- 
ing the  price  of  mosquito  netting. 
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The  plaintiflCs  knew  that  Loisson  had  formerly  been  employed  by  R.  &  H.  Adams, 
but  they  supposed  that  after  the  year  1893  he  had  become  a  salesman  for  a  com- 
bination in  the  mosquito  netting  business  composed  of  R.  &  H.  Adams,  Andrew- 
McLean  &  Co.  and  James  Thompson  &  Co.  Loisson  never  notified  the  plaintiffs 
that  he  had  booked  the  goods  with  R.  &  H.  Adams,  nor  did  that  firm  ever  come 
forward  as  principals  in  the  matter,  or  notify  the  plaintiffs  that  they  had  con- 
tracted with  Loisson.  In  fact,  Loisson  transmitted  the  order  to  R.  &  H.  Adams, 
who  received  and  accepted  the  order  from  him;  but  the  bill  for  the  goods  was 
sent  and  payment  was  made  as  described  above.  The  defendant  was  the  super- 
visor of  the  mosquito  netting  combination,  controlled  the  market,  entered  all 
sales  in  a  special  ledger,  received  payment  from  debtors,  and  paid  over  what 
he  received,  less  two  per  cent  retained  by  him  for  "handling  the  accounts," 
to  the  proper  member  of  the  combination.  He  paid  over  to  R.  &  H.  Adams 
what  he  received  from  the  plaintiffs,  less  two  per  cent,  and  that  firm  credited 
the  plaintiffs  only  with  the  amount  which  they  had  received  from  the  defend- 
ant. The  firm  of  R.  &  H.  Adams  failed  in  March,  1896,  and  the  plaintiffs 
sought  to  hold  the  defendant  Andrew  3IcLean  as  principal. 

Beld,  that  as  the  defendant  authorized  R.  &  PI.  Adams  to  send  out  bills  in  his  name 
Ls  principal,  he  thereby  permitted  them  to  hold  him  out  as  such,  and  that  R.  & 
H.  Adams  thereby  also  disavowed  that  they  themselves  were  principals; 

That  the  defendant  was  liable  as  principal  upon  a  completed  contract,  and  that 
this  was  entirely  unaffected  by  the  arrangement  which  Loisson  had  previously 
made  with  R.  &  H.  Adams,  but  of  which  the  plaintiffs  were  in  entire  ignorance. 

RuMSEY  and  Patterson,  JJ.,  dissented. 

Appeal  by  the  plaintiflfs,  Millard  F.  Powers  and  others,  from  a 
judgment  of  the  Suj)reme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  tlie  clerk  of  the  county  of  Xew  York  on  the  8th  day 
of  July,  1896,  upon  the  report  of  a  referee  dismissing  their  complaint. 

The  action  was  brought  to  recover  damages  because  of  the  non- 
delivery of  goods  sold  to,  and  paid  for  by,  the  plaintiifs. 

The  plaintiffs  ordered  fifty  bales  of  mosquito  netting  through  one 

Loisson,   in    October,   1895.      Their  letter  to    Loisson    reads    as 

follows : 

"  Cleveland,  Ohio,  October  29/95. 

"  L.  C.  Loisson,  Great  Northern  Hotel,  Chicago,  111. : 

"  Deaji  Sir. —  Kindly  book  us  for  7/4  Adams  mosquito  netting 

bar,  as  follows :  Prices  and  terms  to  be  in  accordance  with  your 

letter  of  recent  date  ;  20  bales  white,  12  bales  green,  6  black,  3  blue, 

5  pink,  3  plain  cardinal,  1  brown,  and  oblige, 

"  Very  truly  yours, 

'^\VM.  TAYLOR'S  SOX  &  CO., 

"  Per  Harvey.** 
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After  sending  this  letter  they  received  a  bill  for  the  goods,  which 

reads  as  follows : 

"New  Yokk,  J!^ov.  1,  1895. 

«M.  Wm.  Taylor,  Son  &  Co.,  Cleveland,  O. : 

"  To  Andrew  McLean,  Dr. 

"  Sole  Agent  for  Mosquito  Netting,  Manufactured  by 

*'  R.  &  H.  Adams,   Andrew  McLean  &  Co.,  James  Thompson  &  Co. 

"  Terms  :  6/10  or  5/30,  as  April  Ist,  '96. 

"  Terras  : 46,  48  &  50  Wooster  street. 

"  Rate  for  anticipation,  at  2%  per  month $5,  036  25 


2789/2808 

5,600  ] 

pes. 

20 

2809/2820 

3,360 

« 

12 

2821/2826 

1,680 

(( 

6 

2827/2829 

840 

« 

3 

2830/2834 

1,400 

« 

5 

2835/2837 

840 

(< 

3 

2838 

280 

« 

1 

1, 7/4  white..  32.2. 

green. . .  35     . 

black  . .  35     . 

blue  ...  35     . 

pink  ...  37.2. 

1/4  pi.  cardl.  37.2. 

brown  .  35     . 


lOfc 


$1,  820 
1,176 
588 
294 
525 
315 
98 

$4,816 
481  60 

$4,  334  40 
Stamped  across  the  face  :  =^= 

"  These  goods  shipped  by  R.  &  H.  Adams ;  all  orders  to  be  sent 

direct  to  16  Greene  St.,  New  York.     Paid  Nov.  11,  1895. 

"Terms:   ....  \ 

"Dep't.  .Date t  O.  K.  M.  R.  S. 

"  Dep't. . .  )  Delivered  by  R.  &  H.  Adams. 

"  Ex'd  W.  D.  S.     Price  O.  K.  M.  R.  S. 

«  Ent'd  II.  E.  W.     Chk'd  P.  W.  H. 

"  Arrived " 

The  plaintiffsthereupon  sent  to  the  defendant  in  payment  a  check 
made  out  to  his  order,  which  was  indorsed  and  deposited  to  the 
credit  of  his  firm.  The  plaintiffs  thereafter  received  a  telegram, 
signed  by  the  defendant,  which  reads  as  follows : 

«  To  W.  Taylor,  Son  &  Co. : 

"  Owing  to  deduction  sixteen  per  cent,  instead  of  ten  and  sir, 
your  clieck  is  twenty-six  dollars  short ;  shall  we  return  check  ? 

"ANDREW  MoLEAN." 
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Thereupon  they  remitted  another  check  to  the  defendant  for  the 
balance  of  twenty-six  dollars,  which  was  deposited  in  the  same  man- 
ner. It  appeared  that  Loisson  was  a  traveling  salesman  in  the 
employ  of  E.  &  H.  Adams,  having  no  authority  to  sell  the  goods  of 
the  defendant  or  his  firm ;  that  he  transmitted  the  order  to  E.  &  H. 
Adams ;  that  R.  &  H.  Adams  received  and  accepted  the  order ; 
that  the  defendant  never  sold  the  goods  of  R.  &  H.  Adams  or 
James  Thompson  &  Co.,  but  only  those  of  his  own  firm,  Andrew 
McLean  &  Co.;  that  the  other  two  firms  themselves  made  out  and 
sent  the  bills  for  their  own  goods  which  were  sold  (in  the  defend- 
ant's name,  however),  and  sent  duplicates  to  the  defendant ;  that  the 
bill  in  this  case  was,  in  accordance  with  this  course  of  business, 
made  out  and  sent  by  R.  &  H.  Adams ;  that  the  defendant  collected 
the  money  for  such  bills  and  paid  over  the  same,  deducting  a  com- 
mission of  two  per  cent,  to  the  firms  owning  and  delivering  the 
goods ;  and  that  he  did  so  here,  remitting  to  R.  &  H.  Adams  ninety- 
eight  per  cent  of  the  amounts  collected  from  the  plaintiffs.  It  also 
appeared  that  Loisson  never  told  the  plaintiffs  where  he  had  booked 
their  order,  nor  did  R.  &  H.  Adams  tell  them  that  they  had  accepted 
Loisson's  order. 

The  plaintiffs  knew  nothing  whatever  as  to  what  Loisson  had 
done,  except  the  notice  conveyed  by  the  receipt  of  McLean's  bill. 
It  also  appeared  that  the  plaintiffs  had  had  similar  dealings  upon 
prior  occasions,  and  that  upon  such  dealings  they  had  received  and 
paid  similar  bills.  It  also  appeared  that  McLean  had  previously 
notified  them  as  to  the  price  of  mosquito  netting.  A  postal  card 
was  put  in  evidence,  which  reads  as  follows  : 

"  New  York,  May  21^  1895. 

"  Owing  to  the  scarcity  and  large  demand  mosquito  nettings  have 

advanced  in  price  2^  cents  a  piece. 

"ANDREW  McLEAN, 

"  Agent:' 
(Addressed  on  face  of  postal  card) : 

"W.  Taylor  Son  &  Co., 

"Cleveland, 

"Ohio." 

The  plaintiffs  claim  that  McLean  is  directly  liable  to  them 
as  principal.     He  claims  that  he  is  not  liable,  for  the  reason  that 
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the  plaintiffs  dealt  directly  with  R.  &  H.  Adams,  and  that  he  was 
merely  an  agent  to  collect  the  bill. 
Other  facts  are  stated  in  the  opinion. 

Robert  L.  IIarri807i  and  Alfred  IL  Byrd^  for  the  appellants. 

John  E.  Parsons^  for  the  respondent. 

Barrett,  J. : 

The  question  here  of  the  defendant's  liability  is  not  a  question  of 
fact  pure  and  simple.  It  is  rather  a  question  as  to  the  legal  conclu- 
sion which  should  follow  the  inferences  properly  deducible  from 
certain  undisputed  facts.  It  is  quite  true  that  the  plaintiffs  made 
no  direct  personal  contract  with  the  defendant  for  the  purchase  of 
the  goods  in  question.  They  never  in  fact  saw  the  defendant  upon 
the  subject  of  the  sale.  But  it  is  equally  true  that  they  made  no 
direct,  personal  contract  with  R.  &  H.  Adams.  They  never  saw 
any  member  of  that  firm  upon  this  same  subject.  What  is  certain, 
however,  is  that  they  paid  their  money  to  the  defendant  for  the 
goods  in  question.  They  paid  it  to  him  as  the  apparent  principal 
in  the  transaction,  not  as  the  apparent  agent  for  any  one.  Did  he, 
in  return  for  that  money,  correspondingly  agree,  by  fair  implication, 
to  deliver  the  goods  to  the  plaintiffs?  That  is  the  real  question. 
The  defendant  admits  that  he  received  the  money,  but  denies  the 
corresponding  agreement.  He  asserts,  on  the  contrary,  that  it  was 
not  he,  but  the  firm  of  R.  &  H.  Adams,  who  agreed  to  deliver  the 
goods.  Undoubtedly,  the  firm  of  R.  &  H.  Adams  did  so  agree. 
That  is,  they  so  agreed  with  Loisson,  who  was  acting  under  the 
plaintiffs'  instructions.  But  did  the  defendant  as  well  so  agree? 
If  he  did,  the  possible  liability  of  R.  &  H.  Adams  as  undisclosed 
principals  cannot  save  him.  The  principal  and  the  agent  may  both 
be  liable.  So  may  the  principal  and  even  a  collateral  contractor. 
The  purchaser  may  hold  the  agent  for  failure  to  disclose  his  princi- 
pal, or  he  may  hold  the  principal  when  disclosed,  or  he  may,  in 
either  event,  hold  the  collateral  contractor,  if  the  latter  has  made  a 
distinct  independent  contract.  Here  it  will  be  observed  that  the 
plaintiffs  had  no  other  knowledge  of  the  real  principal  save  that 
conveyed  by  the  bill  rendered.  The  only  person  whom  they  knew 
in  the  transaction  prior  to  the  receipt  of  this  bill  was  Loisson.    They 
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had  simply  asked  Loisson  to  "  book  "  the  goods  for  them.  Loisson 
was  an  employee  of  R.  &  H.  Adams,  and  he  booked  the  goods  with 
that  firm.  But  of  this  latter  fact  the  plaintiffs  were  not  aware* 
They  knew,  however,  that  Loisson  had  formerly  been  in  the  employ 
of  R.  &  H.  Adams,  but,  after  the  year  1893,  they  always  supposed 
that  he  had  become  a  salesman  for  what  Mr.  Swift  describes  as  a 
"  trust "  or  "  combination  "  composed  of  three  firms,  viz.,  R.  &  H. 
Adams,  Andrew  Mcliean  &  Co.  and  James  Thompson  &  Co.  Mr* 
Swift  testified  that  he  did  not  think  his  firm  (the  plaintiffs)  bought 
any  mosquito  netting  through  Loisson  after  the  year  1893,  "  except 
through  the  combination."  Be  that  as  it  may,  Loisson  was  author- 
ized to  book  the  goods  wherever  he  deemed  best.  He  never  notified 
the  plaintiffs  that  he  had  booked  the  goods  with  R.  &  H.  Adams, 
nor  did  that  firm  ever  come  forward  as  principals  in  the  matter,  or 
notify  the  plaintiffs  that  they  had  contracted  with  Loisson.  On  the 
contrary,  they  sent  the  plaintiffs  a  bill  which  plainly  disavowed  their 
own  principalship  and  notified  the  plaintiffs  of  the  defendant'^ 
principalship.  All  the  plaintiffs  knew,  from  the  beginning  to  the 
end,  w^as  that  they  had  authorized  Loisson,  acting  as  a  salesman  for 
the  trust  or  combination,  to  book  the  goods  wherever  he  pleased,  and 
that,  as  a  direct  and  immediate  consequence,  the  defendant  came: 
forward  as  principal  and  demanded  the  money  for  the  goods.  What 
did  this  convey  to  the  plaintiffs  ?  Plainly  the  implication  that  Lois- 
son had  booked  the  goods  with  the  defendant.  And  this  implica- 
tion—  that  the  goods  had  been  booked  with  the  defendant  —  also 
attaches  to  R.  &  H.  Adams,  who  sent  the  bill,  as  well  as  to  the 
defendant,  who  authorized  it  to  be  so  sent.  The  bill  thus  rendered 
was  a  direct  assertion  that  the  price  was  due  to  the  defendant  per- 
sonally, and  to  no  one  else.  That  assertion  surely  involved,  by  fair 
implication,  a  corresponding  obHgation  to  deliver  the  property.  It 
was  as  the  maker  of  this  assertion,  with  the  corresponding  obligation 
fairly  implied,  that  the  defendant  accepted  payment.  This  bill  was. 
issued  and  sent  to  the  plaintiffs  with  the  defendant's  full  and 
unqualified  approval.  It  was  not  an  isolated  transaction,  nor  was  it 
the  result  of  mistake  or  inadvertence.  It  was  part  of  a  deliberately 
planned  method  of  transacting  business.  And  the  bill  followed  the 
regular  custom  of  that  business.  It  will  also  be  observed  that  the. 
App.  Div.— Vol.  XI  v.         13 
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bill  disclosed  no  principal  other  than  the  defendant.  The  plaintiffs 
were  not  told  thereby  that  the  defendant  was  acting  as  agent  for  the 
firms  named  therein.  On  the  contrary,  the  bill  was  made  out  to 
the  defendant  personally  —  that  is,  in  terms,  it  reads  "  to  Andrew 
McLean,  Dr."  After  this  the  vendee  is  informed  that  Andrew 
McLean  is  the  sole  agent  —  not  for  the  three  firms,  but  for  mosquito 
netting  manufactured  by  the  three  firms.  In  other  words,  the 
vendee  is  informed  of  Mr.  McLean's  general  line  of  business.  The 
personal  character  of  the  bill,  and  of  the  contract  impliable  there- 
from, is  not  varied  by  the  notice  stamped  thereon  that  the  goods 
are  shipped  by  one  of  the  three  firms.  It  was  immaterial  who  was 
to  ship  them,  or  who  then  ownod  them,  or  who  had  them.  The 
defendant  agreed,  for  the  price  paid  him,  to  deliver  them.  That  is 
what  the  bill  conveyed ;  that,  and  nothing  else.  But  even  if  the 
plaintiffs  had  been  informed  that  the  bill  was  sent  by  K.  &  H.  Adams, 
that  would  simply  have  been  notice  of  that  firm's  avowal  of  the 
defendant's  principalship,  and  disavowal  of  their  own.  It  would 
have  been  equivalent  to  their  saying :  Loisson  booked  your  order 
with  us,  but  we  have  arranged  to  place  it  with  Andrew  McLean. 
Under  our  arrangements  with  him,  however,  we  will  deliver  the 
goods  to  you  upon  your  order.  But  it  will  be  delivery  upon  his 
account,  and  he  will  look  to  you,  as  his  vendees,  for  payment.  And 
that  idea  the  plaintiffs  ratified  by  accepting  the  bill  in  McLean's 
name  and  paying  it  accordingly. 

The  learned  referee  proceeded  upon  an  erroneous  view  of  the  law 
when  he  suggested  that,  if  the  plaintiffs  did  not  know  who  the  prin- 
cipals were,  and  had  desired  to  be  informed  upon  that  subject,  they 
could  easily  have  obtained  that  information.  The  rule  is  tlie  other 
way.  It  was  held  in  Cobb  v.  Knapp  (71  N.  Y.  348)  that  ".it  is  not 
sufficient  that  the  seller  may  have  the  means  of  ascertaining  the 
name  of  the  principal.  *  *  *  He  must  have  actual  knowledge. 
There  is  no  hardship  in  the  rule  of  liability  against  agents.  They 
always  have  it  in  their  own  power  to  relieve  themselves,  and  when 
they  do  not,  it  must  be  presumed  that  they  intend  to  be  liable." 
The  defendant's  private  arrangements  with  E.  &  H.  Adams  are 
quite  unimportant.  The  one  crucial  fact  is  that  when  he  author- 
ized them  to  send  out  bills  in  his  name  as  principal  he  permitted 
them  to  hold  him  out  as  such  principal.     The  other  crucial  fact  is 
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that  when  under  that  authority  R.  &  H.  Adams  sent  out  bills  in  the 
defendant's  name  they  disavowed  their  own  principalship  and  pro- 
claimed his.  And  there  is  not  a  scintilla  of  evidence  that  the 
plaintiffs  knew  that  the  defendant  was  a  mere  collecting  agent,  nor 
is  there  a  fact  or  circumstance  in  the  case  from  which  they  could 
possibly  have  inferred  any  such  agency.  It  would  indeed  have 
been  an  extraordinary  and  most  unusual  thing  to  constitute  a  man 
one's  mere  collecting  agent  and  yet  to  have  all  one's  bills  made  out 
in  that  agent's  name  as  principal.  Everything  in  the  case  nega- 
tived any  such  inference.  Thus  we  find  that  this  defendant  acted 
tliroughout  apparently  as  principal  in  this  and  in  all  other  transac- 
tiong.  For  instance,  when  he  found  that  the  plaintiffs  had  acciden- 
tally underpaid  him  by  a  few  dollars  he  telegraphed  them  at  once  in 
his  individual  name,  and  thereupon  they  sent  him  a  check  for  the 
small  balance,  which  he  also  retained.  He  seems  also  to  have  had 
entire  control  of  the  market,  for  he  repeatedly  sent  out  notices  with 
regard  to  the  prices  of  this  particular  commodity.  The  fact  is  that 
there  was,  as  Mr.  Swift  understood,  a  combination  of  manufacturers 
of  mosquito  netting  composed  of  the  three  firms,  and  that  this  com- 
bination was  represented  by  the  defendant.  The  defendant  acted 
apparently  as  supervisor  or  regulator  of  this  combination.  Its  object, 
it  may  fairly  be  inferred  from  the  proofs,  was  to  avoid  competition 
between  the  members  thereof.  One  of  the  defendant's  employees 
testified  that  all  the  goods  billed  in  November,  1895,  were,  he 
thought,  on  the  same  terms.  He  could  not  explain  how  it  hap- 
pened that  the  terms  of  the  three  concerns  were  identical,  but  he 
believed  that  the  goods  were  to  be  sold  at  the  same  price.  The 
price  of  the  commodity  was  fixed  to  equalize  the  charges  of  the 
three  firms.  It  was  undoubtedly  to  insure  accuracy  and  good  faith 
in  this  equalization  that  all  the  bills  were  vis6d  by  the  defendant 
and  collected  by  him.  He  entered  them  upon  a  special  ledger, 
received  payment  from  the  debtors  and  paid  over  what  he  received 
(less  two  per  cent  retained  for  "  handling  the  accounts ")  to  the 
proper  member  of  the  combination.  When  debtors  were  remiss  in 
their  payments  he  "  sent  out  regular  monthly  statements,  such  as  are 
commonly  sent  out  by  mercantile  houses."  In  the  case  under  con- 
sideration he  paid  over  to  R.  &  H.  Adams  what  he  received  from 
the  plaintiffs,  less  two  per  cent,  but  that  firm  credited  the  plaintiffs 
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only  with  what  they  so  received  from  the  defendant.  Thus  E,  &  H. 
Adams  failed  to  give  the  plaintiffs  credit  for  the  real  price  of  goods 
and  substantially  charged  them  with  the  defendant's  commission. 
This  certainly  looks  like  mere  nominal  bookkeeping.  It  points,  at 
all  events,  to  no  contract  between  them  and  the  plaintiffs  to  deliver 
the  goods  for  the  price  specified  in  McLean's  bill.  The  defendant, 
however,  gave  the  plaintiffs  credit  upon  his  special  ledger  for  the 
full  price  of  the  goods,  just  as  he  did  upon  a  prior  occasion  when 
his  receipt  specified  that  the  check  then  given  to  him  was  in  pay- 
ment of  his  bill  of  June  6,  1895. 

If  this  case  depended  solely  upon  the  law  of  agency,  the  rules 
applicable  thereto  would  not  be  questioned.  No  one  doubts,  for 
instance,  that  an  agent  who  holds  himself  out  as  principal  is  liable 
as  such.  The  agent  is  personally  liable  if  he  contracted  in  his  own 
name  without  disclosing  his  principal*  {Cobh  v.  Knapp^  supra,) 
Nor  is  the  agent  absolved  by  reason  of  the  fact  that  he  had  no  bene- 
ficial interest  in  the  contract.  It  was  held  in  Ferris  v.  Kilmer  (48 
N.  Y.  300)  that  one  who  authorizes  another  to  use  his  name  in  the 
conducting  and  carrying  on  of  a  business  is  liable  for  the  debts 
incurred  in  such  business  although  he  /tas  no  beneficial  interest 
therein.  Even  where  the  vendor  or  purchaser  discloses  the  name 
of  his  principal,  if  he  signs  a  written  contract  in  his  own  name 
merely,  which  contract  does  not  on  its  face  show  that  he  was  actiri^ 
as  the  argent  of  another^  he  will  be  personally  bound  thereby. 
{MiUs  V.  Hunt,  20  Wend.  431.)  Magee  v.  Atkinson  (2  M.  &  W. 
440)  was  there  cited  with  approval,  the  court  saying  that  that  was  a 
case  "  where  the  broker  had  sent  in  a  note  of  the  sale  to  the  purchaser 
in  his  own  name,^^  and  that  "it  was  held  that  evidence  of  a  custom 
in  Liverpool  to  send  in  brokers'  notes  without  disclosing  the  name 
of  the  principal  could  not  be  received  for  the  purpose  of  protecting 
the  broker  from  personal  liability." 

These  cases  differ  from  the  present  in  the  fact  that  there  the 
agency  was  in  the  negotiations  for  the  sale,  while  here  it  arose  sub- 
sequently. They  are  not,  therefore,  literally  in  point,  but  the  prin- 
ciple enunciated  covers  the  peculiar  divergence  in  the  case  at  bar. 
But,  even  if  one,  as  matter  of  fact,  is  originally  neither  the  actual 
principal  nor  the  actual  agent,  he  may  make  himself  liable  as  prin- 
cipal by  asserting  his  principalship  and   contracting  with  regard 
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thereto  upon  a  good  consideration.     Our  conclusion  upon  the  undis- 
puted facts  here  is  that  the  defendant,  in  consideration  of  the  sum 
which  he  received  from  the  plaintiflFs,  impliedly  agreed  to  deliver 
to  them  the  goods  specified  in  the  bill  which  he  authorized  to  be 
rendered  in  his  individual  name.     As  between  the  plaintiffs  and  the 
defendant,  the  money  in  question  was  not  paid  to  the  latter  as  the 
agent  of  R.  &  H.  Adams,  but  was  paid  to  the  defendant  personally 
as  demanded,  pursuant  to  his  authority.     Upon  that  payment  a  cor- 
responding obligation  arose  on  the  defendant's  part  to  deliver  the 
goods  upon  the  plaintiffs'  demand.     The  contract  between  these 
parties  was  thus  completed,  and  that  contract  was  entirely  unaf- 
fected by  the  arrangement  which  Loisson  had  previously  made  with 
R.  &  H.  Adams,  of  which  the  plaintiffs  were  in  entire  ignorance. 
And  it  would,  as  we  have  seen,  have  been  entirely  unaffected  by 
that  arrangement,  even  though  the  plaintiffs  had  been  notified  that 
the  bill  which  was  rendered  had  emanated  from  R.  &  H.  Adams. 
There  is  nothing  in  the  point  that  the  proofs  failed  to  substanti- 
ate the  allegations  of  the  plaintiffs'  complaint.     They  did  substan- 
tiate these  allegations,  that  is,  they  established  the  essential   facts. 
It  would  have  been  bad  pleading  to  aver  the  evidence  of  these 
facts.     Here  the  plaintiffs  averred  that  they  purchased  from  the 
defendant,  and  the  defendant  sold  to  them,  the  goods  in  question. 
They  substantiated  this  averment  when  they  proved  an  agreement 
on  the  defendant's  part  to  deliver  tlie  goods  to  them  in  consideration 
of  the  purchase  price.     In  legal  intendment  that  established  a  con- 
tract of  sale. 

The  judgment  should  be  reversed  and  a  new  trial  ordered  before 
a  new  referee  to  be  appointed  in  the  order  entered  hereon,  with 
costs  to  the  appellant  to  abide  event. 

Yan  Brunt,  P.  J.,  and  Williams,  J.,  concurred ;  Rumsey  and 
Patterson,  JJ.,  dissented. 

Rumsey,  J.  (dissenting) : 

The  sole  question  in  this  case  is  one  of  fact.  It  is  whether  the 
goods  which  were  sold  by  Loisson  to  the  plaintiffs  in  November, 
1895,  were  sold  by  the  firm  of  R.  &  H.  Adams,  or  were  sold  by  the 
defendant  McLean.  The  plaintiffs  alleged  that  they  bought  the 
goods  of  McLean  and  paid  for  them,  and  he  did  not  deliver  them, 
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and  they  asked  damages  of  him  for  his  failure  to  deliver  them.  He 
denied  that  the  sale  was  made  by  him.  This  was  the  issue,  and  the 
plaintiffs  were  bound  to  prove  by  a  preponderance  of  the  evidence 
that  the  goods  were  bought  of  McLean  as  they  alleged.  The 
referee  having,  upon  conflicting  evidence,  found  for  the  defendant 
upon  the  ground  that  the  goods  were  bought  of  R.  &  H.  Adams 
and  not  of  the  defendant,  the  presumption  is  that  that  finding  is 
correct,  and  the  question  is  whether  there  was  sufficient  evidence  to 
warmnt  the  referee  in  making  that  finding. 

The  facts  are  substantially  not  disputed.  It  appears  from  the  tes- 
timony of  Mr.  Swift,  one  of  the  plaintiffs,  that  they  were  in  busi 
ness  in  Cleveland,  Ohio ;  that  they  knew  L.  C.  Loisson  and  that 
he  had  been  for  several  years  a  salesman  for  the  firm  of  R.  &  H. 
Adams,  and  that  they  knew  it,  and  they  had  no  knowledge  or 
reason  to  believe  that  he  was  employed  for  anybody  else.  As  a 
matter  of  fact,  it  appears  and  is  not  disputed  in  the  case,  that  Lois- 
son,  during  the  month  of  November,  1895,  and  before  that,  was  a 
salesman  for  R.  &  H.  Adams,  and  was  not  and  never  had  "been  in 
the  employ  of  McLean.  In  the  prosecution  of  his  business  Loisson 
wrote  from  Chicago  to  the  plaintiffs,  to  Cleveland,  proposing  to  sell 
them  mosquito  netting.  That  letter  the  plaintiffs  did  not  produce. 
But  in  reply  to  it,  on  the  twenty-ninth  of  October,  they  wrote  to 
Loisson  a  letter  which  is  printed  as  an  exhibit,  ordering  the  mosquito 
netting,  the  sale  of  which  is  the  subject  of  this  action.  That  order 
was  sent  by  Loisson  to  R.  &  H.  Adams,  by  whom  he  was  employed^ 
and  was  accepted  by  them  and  the  order  was  entered  on  their  books. 
By  the  custom  of  business  in  the  sale  of  mosquito  netting,  the  bills 
are  sent  as  of  the  first  of  April,  and  a  discount  is  made  from  the 
amount  of  it  of  six  per  cent  if  the  bill  is  paid  in  ten  days,  or  five 
per  cent  if  the  bill  is  paid  in  thirty  days,  and  a  further  discount  of 
two  per  cent  to  the  buyer  for  each  month  that  elapses  between  the 
date  of  payment  for  the  goods  and  the  first  of  April.  This  custom 
of  trade'apparently  was  known  to  the  plaintiffs  and  they  desired  to 
take  advantage  of  it. 

Up  to  this  time  the  defendant  McLean  had  not  appeared  at  all  in 
the  transaction,  and  nothing  was  known  of  him  by  the  plaintiffs  so 
far  as  has  been  made  to  appear.  Indeed,  at  that  time  they  seem  to 
have  been  ignorant  of  his  existence.     If  the  transaction  had  stopped 


Digitized  by 


Google 


POWERS  V.  McLEAN.  103 


App.  Div.]  First  Department,  February  Term,  1807. 

there,  there  can  be  no  doubt  that  the  only  parties  to  it  would  have 
been  the  plaintiffs  on  the  one  hand  and  the  iirm  of  K.  &  H.  Adams, 
as  sellers,  on  the  other.  On  the  first  day  of  November,  however,  the 
bill  for  these  goods  was  sent  to  the  plaintiffs  by  the  firm  of  R.  & 
II.  Adams.  This  is  an  undisputed  fact  in  the  case.  The  heading  of 
the  bill  as  sent  was  as  follows  :  '*  M.  Wm.  Taylor,  Soa&  Co.,  Cleve- 
land, O.,  to  Andrew  McLean,  Dr."  Then  follow  certain  statements 
wliich  are  not  material  here.  The  bill  was  for  the  amount  of  the 
goods  sold  pursuant  to  Loisson's  order  by  R.  &  II.  Adams.  Across 
tlie  face  of  the  bill  was  a  statement:  '^ These  goods  shipped  by 
R.  &  H.  Adams.  All  orders  to  be  sent  direct  to  16  Greene  St., 
Xew  York."  And  another  statement :  ^'  Delivered  by  R.  &  H. 
Adams." 

A  duplicate  of  the  bill  was  sent  to  McLean,  and  the  plaintiffs 
shortly  after  having  received  it  sent  to  McLean  the  amount  which, 
according  to  their  figures,  was  the  amount  due  on  the  bill,  deduct- 
ing the  percentage  and  the  discount  for  anticipation.  McLean 
claimed  that  the  discount  was  not  correctly  figured,  and  sent  to  tho 
plaintiffs  a  telegram  to  that  effect,  signed  by  himself  personally, 
asking  for  twenty-six  dollars  more,  which  they  remitted  to  him. 
These  two  checks  were  deposited  by  McLean  to  the  credit  of  his 
company,  but,  as  was  testified  by  several  persons,  and  was  not 
denied,  were  paid  over  to  the  firm  of  R.  &  H.  Adams,  after  deduct- 
ing hie  commissions  for  collection. 

It  was  proven  in  the  case  by  several  witnesses  that  McLean  had 
a  contract  with  the  firm  of  R.  &  H.  Adams  and  other  firms  engaged 
in  the  sale  of  mosquito  nettings,  by  which  he  was  to  collect  the  bills 
for  two  per  cent  commission,  and  remit  the  proceeds,  less  his  commis- 
sions, to  the  persons  who  sold  the  goods.  This  was  not  denied  by 
anybody  and  tliere  is  no  reason  to  doubt  its  truth. 

It  appears  as  an  undisputed  fact  in  the  case  that  in  the  month 
of  March  the  firm  of  R.  &  IL  Adams  failed.  Upon  learning 
of  it  Mr.  Swift,  one  of  the  plaintiffs,  immediately  went  to  New  York 
and  went  to  the  place  of  business  of  R.  &  II.  Adams  to  make 
inquiries  about  these  goods.  From  there  he  went  to  McLean  and 
had  an  interview  with  him,  and  after  that  this  action  was  brought. 
What  occurred  in  his  interview  with  McLean  has  not  been  made  to 
appear  in  the  testimony.     Mr.   Swift  does  not  claim  that  even  at 
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that  time  lie  advised  McLean  that  he  claimed  to  have  purchased  the 
goods  of  him,  or  that  he  made  any  demand  upon  him  for  them. 
This  is  substantially  all  the  testimony  bearing  upon  the  question  of 
the  sale  of  these  goods.  Upon  this  testimony  it  is  not  apparent 
how  the  referee  could  have  reached  any  difierent  conclusion  from 
the  one  he  did  reach. 

When  the  bill  was  sent,  the  transaction  was  complete.  The  plain- 
tiffs had  dealt  with  the  agent  of  E.  &  H.  Adams,  believing  him  to  be 
8uch ;  had  ordered  the  goods  from  him  ;  the  order  had  been  remit- 
ted to  his  principals,  and  they  had  accepted  it.  That  clearly  made 
^  contract  between  them  and  the  Adamses.  It  is  quite  true  that 
the  bill  was  sent  in  the  name  of  McLean,  but  this  was  done  by  the 
Adamses,  and  it  was  done  for  the  purpose  of  enabling  him  to  make 
the  collections.  If  there  had  been  no  explanation  of  that  fact,  it 
would  not  have  made  him  the  seller  of  the  goods  which  Adams  Lad 
previously  agreed  to  sell,  and  it  was  quite  clear  that  he  was  not  so 
regarded  by  the  plaintiffs,  because  Mr.  Swift  says  that  when  he  wanted 
a  delivery  of  the  goods,  after  the  failure  of  the  Adamses,  he  went 
directly  to  their  place  of  business  to  get  it.  There  is  not  one  word 
of  testimony  to  contradict  the  statement  that  McLean  was  simply 
the  agent  to  make  these  collections,  nor  is  there  anything  to  show 
that  the  plaintiffs  believed,  or  had  reason  to  believe,  anything  differ- 
ent. The  evidence  is  overwhelming  to  sustain  the  referee  in  his 
findings  of  fact.  The  relation  of  McLean  to  this  whole  transaction 
is  a  natural  one ;  it  is  undisputed ;  McLean  was  never  relied  upon 
by  the  plaintiffs  as  the  seller  of  these  goods ;  they  did  not,  so  far  as 
appears,  know  of  his  existence  until  the  bill  was  sent,  and  even  then 
they  did  not  look  to  him  to  deliver  them. 

But  it  is  said  that  the  contract  with  the  Adamses  was  transferred 
to  McLean,  and  assumed  by  him  when  tlie  bill  was  sent  in  his  name, 
and  the  money  received  by  him.  To  this  theory  there  are  two  insuper- 
able objections.  In  the  first  place,  no  such  claim  was  ever  made 
by  the  plaintiffs,  either  before  the  action  was  begun,  or  in  the  plead- 
ings or  upon  the  trial.  It  is  rather  a  remarkable  fact  that  the  plain- 
tiffs' witness  Swift  carefully  forbore  to  say  what  claim  he  made  on 
McLean  when  he  visited  New  York  to  get  the  delivery  of  the  goods 
from  the  Adamses,  just  as  he  carefully  forbore  to  say  what  was  con- 
tained  in  the   letter  which   he,  so  fortunately  for  the  plaintiffs, 
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destroyed,  and  in  which  Loisson  offered  the  goods  to  him.  It  cer- 
tainly cannot  be  presumed  when  lie  talked  to  McLean  that  he 
asserted  that  McLean  had  become  liable  upon  the  contract,  and  the 
absence  of  any  such  assertion  at  any  time  is  a  very  important  piece 
of  testimony  as  contradicting  the  fact  that  such  liability  ever  was 
deemed  to  have  existed.  It  certainly  could  not  grow,  as  a  matter  of 
law,  out  of  the  relations  between  McLean  and  the  Adamses,  because 
the  undisputed  fact  shows  that  that  was  only  the  relation  of  collector 
for  pay,  and  that  he  paid  to  the  Adamses  the  money  he  received 
from  the  plaintiffs.  It  could  come  to  exist,  if  at  all,  only  by  virtue 
of  an  express  contract  between  the  plaintiffs  and  McLean,  by  which 
McLean  assumed  or  became  liable  for  the  contract  of  the  Adamses. 
But  no  evidence  was  given  to  establish  such  a  contract.  Neither  is 
any  such  contract  alleged  in  the  complaint.  The  plaintiffs  stand 
solely  upon  the  assertion  that  McLean  sold  the  goods  to  them  as  an 
original  proposition,  which  is  utterly  false,  and  without  one  particle 
of  evidence  to  sustain  it. 

Upon  the  evidence,  and  upon  the  pleadings,  the  referee  could  not 
find  fLny  differently  from  what  he  did,  and  the  judgment  entered 
upon  his  report  should  be  affirmed. 

Patterson,  J.,  concurred. 

Judgment  reversed,  with  costs  to  appellant  to  abide  event,  and 
new  trial  ordered  before  another  referee  to  be  appointed  on  entry 
of  order  hereon. 


LippMAN  Tannenbaum,  Appellant,  v,  Altek  Gottlieb,  Respondent. 

Attachment  —  iu>t  set  aside,  wTien  there  is  sihown  an  unexplaiTied  disappearance  of  the 

assets  of  the  debtor. 

An  attaebment  will  not  be  vacated  upon  the  papers  upon  which  it  was  granted, 
where  they  show  that,  although  the  defendant,  who  was  engaged  in  a  small 
retail  jewelry  business,  informed  the  plaintiff  upon  a  certain  day  that  he  owed 
$800,  and  that  be  then  had  assets  amounting  to  $30,000,  in  merchandise,  bills 
receivable  and  cash,  yet,  seven  weeks  later,  made  a  preferential  assignment 
as  an  insolvent  debtor,  and  in  no  manner  accounted  for  the  disappearance,  in 
so  short  a  period,  of  the  estate  which,  upon  his  own  statement,  was  large  as  com- 
pared with  his  liabilities,  as  stated  by  him  seven  weeks  before  to  his  creditor. 
App.  Diy.— Vol.  XIV.        14 
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Appeal  by  the  plaintiff,  Lippman  Tannetibaum,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
10th  day  of  December,  1896,  vacating  a  warrant  of  attachment 
upon  the  papers  upon  which  it  was  granted., 

Franklin  Bien,  for  the  appellant. 

Charles  Goldzier,  for  the  respondent. 

Bareetp,  J. : 

If  the  case  for  an  attachment  here  rested  solely  upon  the  testi- 
mony referred  to  by  the  learned  judge  at  Special  Term,  we  would 
have  no  hesitation  in  affirming  the  order  appealed  from.  But  there 
is  other  testimony,  not  referred  to  in  the  opinion,  which,  we  think, 
leads  to  a  different  conclusion  from  that  arrived  at  below.  That  tes- 
timony is  substantially  as  follows :  Upon  the  7th  day  of  July,  1896, 
the  defendant  informed  the  plaintiff  that  he  owed  but  $800  and  that 
his  assets  amounted  to  $30,000.  Of  this  latter  sum  he  said  that 
$20,000  was  made  up  of  merchandise  and  the  remainder  of  cash  and 
bills  receivable.  There  is  no  suggestion  that  this  statement  was 
false;  on  the  contrary,  the  plaintiff  affirms  that  it  was  true,  and 
he  supports  its  truthfulness  in  an  important  particular  by  the  affi- 
davit of  one  Kastenbaum,  who  deposes  that  on  the  5th  day  of 
August,  1896,  the  defendant  told  him  that  his  assets  then  aggre- 
gated at  least  from  $22,000  to  $25,000.  Of  this  the  defendant 
declared  that  about  $5,000  was  in  cash  and  some  $15,000  in  jewelry 
and  diamonds.  He  at  that  time  exhibited  to  Kastenbaum  a  lai^ 
amount  of  money,  consisting  of  bills  in  denominations  of  $50  and 
$100,  as  well  as  gold,  and  also  exhibited  the  jewelry  and  diamonds. 
"We  may  fairly  conclude  upon  all  this  evidence  that  the  defendant's 
original  statement  to  the  plaintiff  was  quite  true.  At  all  events,  a 
prima  facie  case  establishing  the  facts  thus  admitted  is  made  out. 
The  defendant's  condition  upon  the  7th  day  of  July,  1896,  being  thus 
proved,  it  further  appears  that  less  than  two  months  later,  namely, 
on  or  about  the  28th  of  August,  1896,  he  was  or  declared  himself 
to  be  insolvent.  Upon  the  latter  day  he  made  a  preferential  assign- 
ment for  the  benefit  of  creditors.  It  also  appears  that  prior  to  the 
assignment  he  carried  on  a  retail  jewelry  and  diamond  business. 
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catering  to  but  a  small  class.     The  plaintiff  deposes  that  he  is  well 
acquainted  with  the  trade  carried  on  by  the  defendant ;  that  he  doea 
not  sell  in  large  quantities   in   the  regular  or  ordinary  course   of 
business,  but  deals  with  the  public  generally  on  but  a  small  scale. 
Assuming,  as  we  must,  in  the  absence  of  any  denial,  that  the  defend- 
ant's condition  on  the  seventh  of  July  was  what  he  said  it  was,  the 
iuference  is  almost  irresistible  that  he  is  still  perfectly  solvent,  and 
that  he  has  disposed  of  his  comparatively  large  estate  with  intent  to 
cheat  and  defmud  his  creditors.     What  has  become   of  his  $30,000 
of  assets  ?    What  has  become  of  all  the  money,  jewelry  and  diamonds 
that  he  exhibited  to  Kastenbaum  about  three  weeks  before  he  made  hia 
assignment  ?     It  seems  inconceivable  that,  with  but  $800  of  indebted- 
ness on  the  seventh  of  July,  he  should,  in  this  small  retail  business^ 
where  be  was  subject  to  no  great  or  sudden  losses,  have  actually  lost 
upwards  of  $20,000  in  about  seven  weeks.     All  this  clearly  calls  for 
explanation.     Upon  its  face,  undenied  and  unexplained,  it  points 
convincingly  to  a  fraudulent  disposition  of  those  assets.     The  defend- 
ant moved  to  vacate  this  attachment  solely  upon  the  papers  upon 
which  it  was  granted.     We  think  these  papers  made  out  2k  prima 
facie  case  of  a  fraudulent  disposition  by  the  defendant  of  his  prop- 
erty, and  that  he  was  certainly  called  upon  to  explain  the  statements 
and  facts  to  which  we  have  referred. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  denied,  with  te*.  dollars  costs,  without  preju* 
dice,  on  payment  of  these  costs,  to  such  an  application  upon  affidavits 
as  the  defendant  may  be  advised  to  make. 

Vak  Brunt,  P.  J.,  Kumsey,  O'Brien  and  Inoraham,  JJ.^ 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs,  vriithout  prejudice,  on  payment 
of  these  costs,  to  such  an  application  upon  affidavits  as  the  defendant 
may  be  advised  to  make. 
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James  Arthur,  Respondent,  v.   Sarah   Dalton,   Appellant, 
Impleaded  with  Others.     No.  1. 

WiU  —  when  an  annuity  is  eluirged  upon  lands  —  a  right  to  occupy  apartments  hat 
priority  oter  an  annuity  payable  from  tJte  same  premises  —  costs,  fees  and  commit' 
sions  to  a  receiver,  a  party  defendant, 

^e  will  of  Rose  Arthur  contained  the  following  clause:  "  I  bequeath  to  my  hus- 
band, James  Arthur,  fifty  dollars  per  month  for  his  life,  and  to  my  daughter, 
Sarah  Dalton,  of  898  Eighth  street  in  New  York  city,  all  the  rest  of  my  prop- 
erty, with  the  condition  that  my  sister,  Mrs.  Sarah  Seery,  of  613  East  Ninth 
street  in  New  York  city,  shall  have  her  present  apartments  in  that  house,  rent 
free  for  life,  or,  if  she  prefers  it,  fifteen  dollars  per  month  in  lieu  of  having  the 
apartments  rent  free."  The  will  was  made  but  two  days  before  the  death  of 
the  testatrix,  when  she  had,  and  when  she  must  have  known  that  she  had,  no 
property  at  all  adequate  to  i>ay  the  annuity,  except  the  premises  in  East 
Ninth  street. 

Mdd,  that  as  the  testatrix  had  nothing  but  the  house  in  question,  it  must  be 
assumed  that  it  was  her  intention  to  make  the  legacy  to  James  Arthur  a  charge 
upon  it; 

That  there  was  nothing  to  indicate  that  the  annuity  was  charged  only  upon  the 
rents  and  profits  of  the  house; 

That  the  annuity  to  James  Arthur  was,  however,  secondary  and  subject  to  the 
provisions  in  favor  of  Mrs.  Sarah  Seery,  whose  apartments  in  the  premises  in 
question  were  given  to  her  absolutely,  coupled,  however,  with  an  option  to 
her  to  surrender  them  in  lieu  of  a  payment  of  fifteen  dollars  per  month. 

A  receiver  of  the  property  of  an  annuitant,  who  is  made  a  party  to  an  action 
brought  by  the  annuitant  to  have  his  annuity  declared  a  charge  upon  lands,  is 
not  entitled  to  costs  out  of  the  fund,  but  must  recover  his  fees  and  his  commis- 
sions from  the  share  of  the  annuitant. 

Appeal  by  the  defendant,  Sarah  Dalton,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiflF,  entered  in  the  ofBce  of  the 
clerk  of  the  county  of  New  York  on  the  22d  day  of  May,  1896, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Special  Term. 

The  action  was  brought  tp  liave  it  adjudged  that  an  annuity  of 
iif ty  dollars  a  month  left  to  the  plaintiff  by  the  Tvill  of  his  wife^ 
Hose  Arthur,  is  a  lien  and  charge  upon  the  premises  No.  613  East 
Kinth  street  in  the  city  of  New  York,  and  upon  the  rents  and  profits 
thereof,  and  for  certain  other  relief.  The  defendants  Seery  and 
Dalton  are  beneficiaries  under  said  will,  and  the  defendant  Carroll 
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the  executor  thereof.  The  defendant  Andei-sou  is  receiver  of  the 
plaintiff,  appointed  in  supplementary  proceedings  on  August  3, 1895^ 

The  will  of  Rose  Arthur  is  as  follows :  '*  I,  Rose  Arthur,  of  6ia 
East  9th  in  the  city  of  Kew  York,  being  of  sound  mind,  give  and 
bequeath  all  my  real  and  personal  property  as  follows: 

*'  I  bequeath  to  my  husband,  James  Arthur,  fifty  dollars  per 
month  for  his  life,  and  to  my  daughter  Sarah  Dalton  of  393  8tU 
street  in  New  York  city,  all  the  rest  of  ray  property,  with  the  con* 
dition  that  my  sister,  Mrs.  Sarah  Seery,  of  613  East  9th  street  in  New 
York  city,  shall  have  her  present  apartments  in  that  house  rent  free 
for  life,  or,  if  she  prefers  it,  fifteen  dollars  per  month  in  lieu  of  hav- 
ing the  apartments  rent  free. 

"  All  my  lawful  debts  must  be  paid  out  of  said  property.  I  wish 
to  have  engraved  on  the  window  belonging  to  me  in  St.  Bridget'a 
Church  the  words :  Pray  for  James  Kelly  and  family. 

"  I  appoint  Patrick  Carroll,  of  No.  437  East  11th  in  the  city 
of  New  York,  sole  executor  of  this  my  last  will  and  testament^ 
and  I  hereby  request  tnat  he  be  not  required  to  give  any  bonds  or 
furnish  anv  sureties  for  his  faithful  performance  of  this  duty.  I 
wish  him  to  receive  such  compensation  for  his  services  in  this  matter 
as  the  law  allows." 

This  will  was  executed  March  7,  1892,  and  the  testatrix  died  two 
days  later.  It  appeared  that,  at  the  time  when  the  will  was  made^ 
as  well  as  when  she  died,  the  testatrix  possessed  but  a  small  amount 
of  personalty,  which  was  practically  worthless,  and  that  the  only 
property  she  owned,  having  a  substantial  value,  was  the  premisea 
No.  613  East  Ninth  street!  It  also  appeared  that  the  defendant 
Dalton,  the  appellant,  recovered  a  judgment  for  $275.10  against  tho 
plaintiff  on  May  24,  1895,  and  that  the  plaintiff  had  collected,  since 
Mrs.  Arthur's  death,  out  of  the  rents  of  the  house  the  sum  of  $216, 
and  had  occupied  six  rooms  therein  for  six  months,  the  reasonable 
value  of  such  use  being  found  to  be  $120.  With  the  exception  of 
said  sum  of  $216,  all  of  the  rents  since  Mrs.  Arthur's  death  have 
been  collected  by  the  appellant.  The  judgment  below  decreed  that 
the  plaintiff  is  entitled  to  recover  the  sum  of  $2,054.41  as  the  net 
arrearage  of  annuity  and  interest  up  to  and  including  April  9, 1896^ 
after  deducting  the  items  of  $216,  $120  and  $275.10;  that  he  also 
recover  $203.10  costs  and  $325  extra  allowance ;  that  he  recover  of 
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the  appellant  or  her  Buccesfiors  in  title  all  installments  or  annuity 
accruing  after  April  9,  1896;  that  the  defendant  Anderson  receive 
out  of  the  first  moneys  coming  to  tlie  plaintiff  the  amount  of  his 
commissions  as  receiver,  and  that  he  recover  $105.36  costs  and 
$13  extra  allowance ;  that  the  defendant  Seery  is  entitled  to 
the  use  and  occupation  of  a  suite  of  apartments  in  the  premises 
aforesaid  during  her  natural  life,  or,  upon  surrendering  the 
eame,  to  the  sum  of  $15  a  month  during  the  same  period; 
that  all  sums  directed  to  be  paid  be  paid  by  the  appellant,  and  that 
in  case  of  her  failure  to  make  such  payment  within  ten  days  after 
service  of  a  copy  of  the  decree  with  notice  of  entry,  the  premises  be 
sold  or  mortgaged  by  a  referee  named,  and  the  proceeds,  after  pay- 
ment of  expenses,  deposited  in  court  to  pay  the  sum  specified  ^*  in 
the  order  of  their  priority,"  any  balance  to  be  used  to  pay  future 
installments  of  annuity. 

Further  facts  are  stated  in  the  opinion. 

Edward  W.  S,  Johnston^  for  the  appellant. 

A  If  red  D,  Lind  and  Maurice  B.  Blumenthalj  for  the  plaintifE, 
respondent. 

-4.  C,  Anderson^  receiver,  in  person. 

Bahbett,  J. : 

We  think  that  it  was  the  intention  of  the  testatrix  to  make  the 
legacy  to  the  plaintiflE  a  charge  upon  the  premises  No.  618  East 
Ninth  street.  There  is  no  alternative  between  such  an  intention 
and  one  to  delude  the  plaintiflE  with  a  perfectly  vain  hope.  The 
will  was  made  but  two  days  hefore  the  testatrix's  death,  and  she 
then  had,  and  must  have  known  that  she  had,  no  property  at  all 
adequate  to  pay  this  annuity  except  the  land  in  question.  As  there 
was  substantially  nothing  else,  not  the  "  rest,"  but  the  whole  of  the 
estate,  would  have  gone  to  the  appellant  unless  the  annuity  was 
charged  upon  the  land.  The  case  is  almost  precisely  like  McCom 
v.  McCorn  (100  N.  T.  511),  where  it  was  said :  "  The  two  legacies  to 
the  widow  and  son  were  mere  mockeries,  unless  meant  to  be  a  charge 
upon  the  real  estate.  The  testator  must  have  known  that  he  had  no 
personal  estate  with  which  to  pay  the  smallest  portion  of  his 
bequests,  and,  unless  he  meant  to  charge  them  upon  the  land,  we 
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mngt  impute  the  deliberate  and  conscious  intention  of  making 
bequests  to  his  wife  and  son  which  he  knew  could  never  be  paid. 
The  case  is  not  one  in  which  there  proves  to  be  a  small  and  unex- 
pected lack  of  personalty  to  pay  legacies,  and  so  in  which  the  testa- 
tor might  be  assumed  to  have  honestly  and  reasonably  supposed  his 
personal  assets  suflScient.  *  *  *  But  the  final  language  of  the 
will  further  indicates  the  intention.  There  is  a  residuary  clause  which 
blends  the  personal  and  real  estate  by  the  phrase  *  the  rest  of  the 
property.'  There  could  be  no  *  residue '  on  the  theory  that  notlung 
had  been  given  to  the  wife  and  Moses,  and  the  term  would  be  inap- 
plicable to  what  was  known  to  be  a  devise  of  the  whole  estate.  The 
use  of  the  term  implied  an  understanding  of  the  testator  that  some- 
thing had  been  given  out  of  and  taken  from  his  property  so  that 
there  was  left  a  remainder  or  residue  of  tlie  whole  property." 

It  is  contended  that  this  case  differs  from  McCom  v.  McCom  in 
that  there  is  here,  in  addition  to  the  plaintiffs  annuity,  another 
legacy,  that  of  Mrs.  Seery,  which  is  charged  upon  the  land,  and  that 
the  expression  of  such  an  intention  in  her  case  excludes  the  inference 
of  a  similar  intent  with  regard  to.  the  plaintiff.  Assuming  that  the 
alternative  provision  for  Mrs.  Seery  is  a  general  legacy  expressly 
cliarged  upon  the  land,  which  it  is  not,  the  peculiar  construction  of 
the  will  destroys  the  force  of  this  argument.  It  is  first  directed  that 
the  plaintiff  shall  have  an  annuity  of  fifty  dollars  a  month,  and  then 
that  the  appellant  shall  have  all  the  rest  of  the  estate,  subject,  how- 
ever, to  the  interest  conferred  upon  Mrs.  Seery.  There  is  thus  an 
indication  that  the  estate  comes  to  the  appellant  in  a  reduced  form, 
and  that  the  provision  for  the  plaintiff,  not  that  for  Mrs.  Seery,  is 
the  cause  of  the  reduction.  The  same  reason  renders  inapplicable 
the  case  of  Lupton  v.  Lupton  (2  Johns.  Ch.  614)  and  like  cases 
where  there  were  devises  of  portions  of  the  realty,  and  the  wording 
of  the  residuary  clause  was  held  to  have  reference  to  the  property 
left  after  such  disposal. 

We  think,  however,  that  the  provision  for  Mrs.  Seery  is  superior 
to  the  plaintiffs  annuity.  She  was  given  her  apartments  in  the 
premises  absolutely.  She,  also,  had  the  choice  of  surrendering  them 
and  receiving  instead  fifteen  dollars  a  month.  This  sum  was,  upon 
her  exercise  of  that  option,  meant  to  be  a  charge  on  the  premises  to 
the  exolusion  of  both  the  plaintiff  and  the  appellant.     If  she  chose 
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to  surrender  the  apartments,  she  was  absolutely  entitled  to  receive 
in  return  the  monthly  payments  specified.  The  property  comes  to 
the  appellant  burdened  with  an  absolute  condition  that  Mrs.  Seery 
shall  have  either  the  apartments  or  the  monthly  payments,  what- 
ever she  shall  choose  to  take.  She  has  just  as  much  right  to  the 
latter,  at  her  option,  as  to  the  former,  and  the  appellant  obtains  her 
title  subject  to  these  rights.  The  same  reason  makes  Mrs.  Seery 's 
rights  superior  to  the  plaintiflPs.  Her  leasehold  interest  came 
directly  out  of  the  property,  and  left  the  plaintiff,  as  well  as  the 
appellant,  to  realize  upon  it  in  this  incumbered  form.  Her  alterna- 
tive right  to  receive  the  monthly  payments  was  an  equivalent  for 
her  leasehold  hiterest,  and  was  entitled  to  the  same  certainty  of 
satisfaction. 

It  is  also  claimed  that  the  plaintiff's  annuity  is  charged  only  upon 
the  rents  and  profits  of  the  land,  and  not  upon  the  corpus  thereof. 
We  do  not  think  this  was  the  intention  of  the  testatrix.  She 
wished  these  bequests,  the  plaintiff's  as  well  as  Mrs.  Seery's,  to 
have  an  absolute  preference  over  the  gift  of  the  residuary  estate. 
There  are  no  circumstances  from  which  it  can  reasonably  be  infer- 
red that  the  testatrix,  while  wishing  these  bequests  to  be  paid  out  of 
the  real  estate,  still  meant  to  limit  them  to  the  rents  and  profits,  and 
that  they  should  entirely  fail  if  these  rents  and  profits  were  insuffi- 
cient. On  the  contrary,  we  think  her  intention  was  to  pledge  her 
whole  property,  in  the  first  instance,  to  their  satisfaction.  McCom 
V.  McVom  {a^tprd)  is  again  in  point,  since,,  upon  a  similar  state  of 
facts,  the  legacies  were  there  held  to  be  charged  upon  the  corpus  of 
the  land. 

Delaney  v.  Van  Aulen  (84  N.  Y.  16)  is  cited  for  the  appellant, 
but  it  is  adverse  to  her  contention.  In  that  case  the  residuary  estate 
was  given  to  the  executors  in  trust  to  apply  the  rents,  profits  and 
income  to  the  use  of  the  testatrix's  husband  for  life,  except  that  cer- 
tain sums  yearly  were  to  be  applied  to  the  use  of  the  plaintiff 
"  thereoutP  At  the  time  of  the  making  of  the  will  and  the  death 
of  the  testatrix  the  income  was  sufficient  to  pay  this  legacy,  but 
became  insufficient  after  her  death.  It  was  held  that  the  plaintiff 
could  not  resort  to  the  corpus  of  the  estate  for  payment  of  his 
annuity.  But  the  reason  given  was  that  the  annuity  was  expressly 
charged  upon  the  rents  and  profits.     Chief  Judge  Folgeb,  however^ 
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recognized  the  English  rule  that  "  those  words  "  (rents  and  profits) 
had  been  extended  "  when  applied  to  the  object  of  raising  a  gross 
sain  at  a  fixed  time,  when  it  must  be  raised  and  paid  without 
delay,  to  a  power  to  raise  by  sale  or  mortgage,  unless  restrained  by 
other  words,"  and  he  declared  that  "an  annuity  falls  within  the 
rule,  unless  the  other  words  of  the  will  restrain  it."  There  were  such 
restraining  words  in  the  will  then  under  consideration,  since  the  hus- 
band was  to  receive  merely  the  rents  and  profits,  whether  more  or 
less,  and  the  plaintiff  was  to  receive  simply  a  portion  of  the  bequest 
to  the  husband.  The  rule  is  not,  as  seems  to  be  contended,  that  an 
annuity  is,  prima  facle^  payable  only  out  of  the  rents,  but  quite  the 
contrary.  The  intention  of  the  testatrix  to  thus  limit  the  annuity 
must  be  plainly  expressed  or  clearly  inferable  from  the  provisions  of 
the  will  upon  the  subject. 

The  provision  for  the  sale  of  the  property  was  thus  correct.  But 
there  should  be  no  alternative  provision  for  a  mortgage.  The  decree, 
however,  is  obscure  as  to  the  application  of  the  proceeds.  It  directs 
payment  of  the  various  sums  "  in  the  order  of  their  priority  ; "  but 
what  that  order  is  is  not  clearly  indicated.  The  evidence  shows  that 
Mrs.  Seery  has  elected  to  receive  the  monthly  payments  in  lieu  of  her 
apartments  (which  renders  it  unnecessary  to  amend  the  judgment  by 
limiting  her  use  to  the  particular  apartments  referred  to  in  the  will). 
Consequently,  out  of  the  proceeds  of  the  sale  should  first  be  taken 
a  sum  BuflScient  to  secure  her  annuity  of  fifteen  dollars  a  month  for 
life.  Out  of  the  balance  should  be  paid  to  the  plaintiff,  firsts  the 
sum  due  for  the  net  arrearages  of  his  annuity,  and  his  costs  and 
expenses,  and  sufficient  of  the  residue  should  be  invested  to  secure 
all  future  installments  of  his  annuity  for  life.  The  remainder  will 
belong  to  the  appellant.  Or,  if  the  parties  agree,  upon  the  settle- 
ment of  the  decree  as  now  modified,  the  provisions  for  the  plaintiff 
and  Mrs.  Seerv,  either  or  both,  may  be  secured  by  the  purchase  of 
an  annuity.  We  think,  however,  it  was  proper  to  provide,  as  the 
decree  did,  for  an  alternative  permitting  the  appellant  to  liquidate 
the  sums  due  to  the  plaintiff  for  such  net  arrearages  of  his  annuity, 
together  with  his  costs  and  allowance.  The  legal  title  to  the  prop- 
erty is  in  her,  subject  to  these  liens,  and  she  should  have  an  oppor- 
tunity to  redeem,  and,  upon  her  redemption,  the  sale  may  be  condi- 
Ajp.  Div.  — Yol.  XIV.         15 
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tioned  upon  the  prompt  payment  of  future  installments  as  they  recur 
monthly,  with  liberty  to  apply  upon  the  foot  of  the  judgment  in 
<;a8e  of  default. 

How  far,  if  at  all,  the  plaintiff  is  entitled  to  a  personal  judgment 
against  Mrs.  Dalton  we  need  not  consider.  The  decree  did  not 
award  to  him  such  a  judgment.  It  directed  her  to  pay  all  suing 
awarded,  but,  if  she  did  not,  simply  permitted  them  to  be  realized 
out  of  the  land,  and  did  not  authorize  an  execution  against  her  per- 
sonally. The  plaintiff  has  not  appealed  from  the  decree,  and,  con- 
sequently, cannot  now  complain  that  it  did  not  go  far  enough. 

The  allowance  granted  to  the  plaintiff  was,  as  we  have  seen  ujwn 
the  appeal  from  the  order,  excessive.  It  should  be  reduced  to  $120, 
as  indicated  in  the  opinion  upon  that  appeal. 

We  do  not  think  the  defendant  Anderson  was  entitled  to  costs 
and  an  allowance.  His  sole  claim  was  to  receive  the  costs,  fees  and 
charges  of  the  receivership  out  of  the  plaintiff's  recovery.  Of 
course,  his  interest  was  on  the  side  of  the  plaintiff,  but  the  latter  had 
an  interest  much  broader  than  his  which  would  have  led  to  the 
prosecution  of  the  action  after  the  satisfaction  of  Mrs.  Dalton's 
judgment.  Anderson  was  content  to  let  the  plaintiff  conduct  the 
action  by  his  own  counsel  and  at  his  own  expense.  He  merely 
interposed  an  answer  which  asked  as  its  only  relief  that  the  judg- 
ment which  he  represented  as  receiver  be  paid  with  all  the  incidental 
<5osts  and  fees.  Under  these  circumstances  it  would  be  most  inequi- 
table to  deprive  the  plaintiff  of  his  costs,  and  the  defendant  Dalton 
should  not  be  compelled  to  pay  two  bills  of  costs  upon  the  trial  of  a 
single  issue  for  the  establishment  of  but  one  right.  Anderson  was 
properly  allowed  his  fees  and  commissions  as  receiver  out  of  the 
plaintiff's  recovery,  and  this  was  the  extent  of  the  relief  which 
should  have  been  awarded  him. 

There  also  seems  to  have  been  error  in  the  computation  of  interest 
upon  the  appellant's  offsets — no  interest  at  all  being  computed 
upon  the  amount  of  the  judgment  of  $275.10,  and  an  erroneous 
method  being  adopted  as  to  the  other  items.  The  full  amount  of 
all  the  unpaid  installments  of  annuity  sliould  first  be  ascertained, 
with  the  addition  of  interest  upon  each  installment  from  the  time  it 
became  due.  From  this  should  be  deducted  the  amount  of  the 
three   offsets  —  for  the  rent,  with   interest   from   the   date   it   was 
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received ;  for  the  use  of  the  rooms,  with  interest  from  the  date  of 
8uch  use ;  and  for  the  judgment,  with  interest  from  the  date  of  its 
rendition.  In  view  of  tlie  necessity  for  this  modification  of  the 
judgment,  installments  of  annuity  may  be  allowed  up  to  the  date  of 
the  entry  of  judgment  upon  the  decision  of  this  court,  and  compu- 
tations of  interest,  both  upon  them  and  the  offsets,  may  be  made  up 
to  that  date. 

The  judgment  should  be  modified  as  indicated,  and,  as  so  modified, 
affirmed,  without  costs  to  any  of  the  parties. 

Yan   Bkitnt,   p.  J.,  RuMSEY,  Williams  and   Patterson,   JJ., 
concurred. 

Judgment  modified  as  directed  in  opinion,   and,  as  modified, 
affirmed,  without  costs. 


James   Akthur,  Respondent,  v.  Sarah  Dalton,   Appellant, 
Impleaded  with  Others.     No.  2. 

Extra  allowance  based  upon  an  annuity  —  its  basis  must  be  dearly  established. 

Where  an  annuitant  is  in  doabt  as  to  his  own  age,  and  produces  no  satisfactory 
evidence  of  his  final  statement  in  regard  to  it,  which  makes  him  younger  than 
it  appears  by  the  affidavits  of  three  people  that  he  previously  stated  that  he  was, 
this  increased  expectation  of  life,  as  bearing  upon  the  value  of  his  annuity, 
fihould  not  be  made  the  basis  of  an  increased  extra  allowance  in  an  action 
"brought  by  him  to  establish  the  fact  that  his  annuity  is  charged  upon  certain 
lands. 

Appeal  by  the  defendant,  Sarah  Dalton,  from  an  order  of  the 
Supreme  Court,  made  at  tlie  Kew  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  22d  day 
of  May,  1896,  increasing  the  extra  allowance  originally  granted  to 
the  plaintiff  from  the  sum  of  $120  to  $325. 

Edward  W.  S.  Johnston^  for  the  appellant. 

Alfred  D.  Lind  and  Maurice  B,  Blumenthal^  for  the  respondent. 

Barrett,  J. : 

The  judgment  recovered  by  the  plaintiff  declares  an  annuity  of 
$600  a  year,  bequeathed  him  by  the  will  of  his  wife,  Kose  Arthur, 
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to  be  a  charge  on  real  property  left  by  the  testatrix,  and  awards^ 
him  payment  of  past-due  and  future  installments  thereof.  The 
extra  allowance  granted  below  is  based  upon  the  total  of  the  sums- 
due  and  to  become  due,  the  latter  being  computed  according  to  the 
Northampton  tables.  We  are  dissatisfied  with  the  proof  on  the 
latter  head.  It  is  based  upon  the  assumption  that  the  plaintiff  was- 
fifty-five  years  of  age  at  the  time  of  the  making  of  the  application. 
He  made  affidavit  to  that  effect.  But  it  appeared  by  the  aflSdavit^ 
of  three  people  that,  at  the  trial  of  another  action  between  the 
same  parties,  in  June,  1894,  the  plaintiff  stated  in  open  court,  in 
response  to  a  question  of  his  counsel,  that  his  age  was  sixty-four. 
In  reply,  the  plaintiff  merely  denies  having  "  testified  "  in  that  man- 
ner, and  alleges  that  he  was  not  a  witness  upon  that  trial.  The 
opposing  affiants  did  not  so  state.  He  might  well  have  made  the 
statement  in  open  court  Nvithout  being  upon  the  witness  stand. 

Nor  do  his  further  allegations  inspire  confidence.  He  states  that^ 
during  the  pendency  of  this  former  suit,  he  was  asked  his  age,  and 
did  not  know  exactly  how  old  he  was ;  that  he  thereupon  telegraphed 
to  his  younger  sister  in  California,  who  "  was  familiar  with  the  ages 
of  all  our  family,"  and  that  she  telegraphed  back  to  him  that  he  was 
born  January  4,  1841.  The  plaintiff  thus  has  recourse,  in  a  matter 
which  ought  to  be  peculiarly  within  his  own  cognizance,  not  to  a. 
written  record,  but  to  the  mere  memory  of  a  sister,  who  was  not 
equally  interested  with  himself  in  the  fact.  The  aflSdavit  of  this- 
sister  was  not  procured ;  she  is  far  witliout  the  jurisdiction,  and 
pains  is  taken  to  state  that  she  has  since  died.  This  unsubstantial 
authority  is  the  main  support  of  the  plaintiff's  affidavit  upon  this 
motion.  If  his  present  statement  of  his  age  is  correct,  he  must 
have  been  over  eighteen  years  older  than  his  wife  at  the  time  of 
her  death.  Both  the  appellant. and  her  husband  depose  that  there 
was  no  such  disparity  between  their  ages,  and  the  plaintiff  merely 
says :  "  My  wife.  Rose  Arthur,  was  older  than  I,  and  often  admitted 
such  to  be  the  case.  I  do  not,  however,  know  what  her  exact  age 
was,  and,  therefore,  caimot  swear  to  the  difference  between  her  age 
and  mine."  Other  facts  are  told  in  the  affidavits  which  tend  to 
weaken  the  plaintiff's  assertion  as  to  his  age,  but  we  need  not  go 
over  them  in  detail. 

The  proof  in  matters  of  this  sort,  where  the  value  of  the  subject- 


Digitized  by 


Google 


PEOPLE  V.  DORIS.  117 

App.  Div.]  F1B8T  Department,  February  Term,  1897. 

matter  of  the  action  is  uncertain  at  the  best,  ought  to  be  reasonably 
clear  and  satisfactory.  Here  the  proof  is  quite  the  revei^se.  It  is 
altogether  too  slight  and  uncertain  to  permit  an  allowance  to  be 
based  upon  it.  The  court  below  properly  allowed  the  plaintiff  $120, 
that  being  about  five  per  cent  upon  the  amount  due  him  for  past 
installments  of  the  annuity.  Subsequently  the  court  upon  special 
motion  increased  this  allowance  to  $325,  tlie  increase  being  based 
solely  upon  the  value  of  future  installments  according  to  the  North- 
ampton tables.  This  increase  was  erroneously  allowed,  and  it  is 
from  the  order  allowing  it  that  the  plaintiff  appeals.  The  reversal 
of  that  order  will  leave  the  original  allowance  of  $120  undisturbed. 
The  order  appealed  from  should,  therefore,  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  to  increase  the 
allowance  beyond  that  originally  granted  denied,  with  ten  dollars . 
costs. 

Van   Brunt,   P.  J.,  Eumsey,  Williams   and  Patterson,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  York,  Respondent,  v.  John  B. 

Doris,  Appellant. 

Crime —  improper  pantomime,  indictable  as  a  ptiblic  nuisance. 

A  pantomime,  symbolical  of  the  retiring  of  a  husband  and  wife  upon  their  wed- 
ding night,  although  unattended  by  improper  language  or  actual  exposure  of 
the  person,  may  be  indictable  as  a  public  nuisance  where  it  suggests  indecency, 
excites  impure  imagination  and  is  calculated  to  corrupt  public  morals. 

Appeal  by  the  defendant,  John  B.  Doris,  from  a  judgment  of  the 
Court  of  Special  Sessions  of  the  city  and  county  of  New  York, 
rendered  on  the  25th  day  of  May,  1896,  convicting  the  defendant  of 
the  misdemeanor  of  maintaining  a  public  nuisance. 

Ira  Leo  Bamberger^  for  the  appellant. 

John  D,  Lindsay  J  for  the  respondent. 
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Barrett,  J. : 

The  defendant  was  convicted  under  section  385  of  the  Penal  Code 
of  the  misdemeanor  of  maintaining  a  public  nuisance.  The  nuisance 
consisted  of  the  public  performance,  in  a  theater  in  this  city,  of  a 
pantomime  called  "  Orange  Blossoms "  which,  as  the  information 
charged,  was  oflFensive  to  public  decency.  Neither  the  specifications 
upon  which  the  charge  rested,  nor  the  proofs  in  support  of  the  infor- 
mation, need  be  stated  in  detail.  They  may,  with  great  propriety, 
be  condensed,  and  any  statement  thereof  limited  to  the  facts  essential 
to  a  proper  understanding  of  the  questions  presented  for  decision. 

The  pantomime  commences  with  the  scenic  representation  of  a 
bed  chamber,  to  which  a  bride  and  bridegroom  resort,  late  upon  the 
night  of  their  wedding  day.  They  are  accompanied  by  the  bride's 
parents.  After  the  clock  strikes  twelve,  the  parents  depart  and  the 
young  couple  are  left  alone.  The  husband  then  falls  on  his  knees 
before  his  wife.  She  raises  him  up,  and,  as  she  complains  of  a  head- 
ache, he  takes  her  to  the  bed  and  suggests  that  she  lie  own.  She 
requests  him  to  leave  the  room.  He  refuses,  declaring  that  they 
are  married.  She  insists,  however,  and  takes  him  to  the  door. 
There  he  puts  his  hand  up  to  indicate  that  he  will  be  back  in  five 
minutes,  and  then  he  goes  out.  The  woman  then  proceeds  to 
undress  herself  completely  and  to  put  on  her  night  gown.  She 
apparently  removes  even  her  slippers,  garters  and  stockings.  In 
removing  her  clothing,  however,  she  dexterously  limits  the  exposure 
of  her  person.  When  she  is  entirely  prepared  to  retire,  she  gets 
into  bed  and  turns  down  the  light.  At  that  moment,  there  is  a 
knock  at  the  door  and  she  says  "  Entrez."  Upon  this,  the  curtain 
falls.  The  word  "entrez"  is  the  only  word  spoken  throughout. 
The  rest  is  dumb  show. 

It  is  apparent  that  the  one  all-pervading  feature  of  this  perform- 
ance is  its  suggestiveness.  Take  that  away  and  nothing  is  left ;  that 
is,  nothing  which  would  be  in  the  least  likely  to  draw  an  audience. 
The  story  told  would  then  become  vapid  and  meaningless.  What 
the  representation  essentially  suggests  is  indecency.  It  is  permeated 
with  that  character  throughout.  To  suggest  that  is  its  single  idea 
and  purpose.  It  is  that  which  it  presents  to  the  eye,  the  mind  and 
the  imagination.  The  picture  is  unmistakable.  Plot  and  action 
unite  to  color  and  emphasize  it. 
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It  is  well  settled  that  whatever  outrages  public  decency  and  i& 
injurious  to  public  morals  is  indictable.  This  general  subject  was 
fully  discussed  in  People  v.  Muller  (96  N.  Y.  408),  and  the  test  of 
criminality  was  there  carefully  stated.  That  test  is  ^whether  the 
picture  presented  to  the  eye  "  is  natumlly  calculated  to  excite  in  a 
spectator  impure  imagination,  and  whether  the  other  incidents  and 
quaHties,  however  attractive,  were  merely  accessory  to  this  as  the 
primary  or  main  purposes  of  the  representation."  Substantially  the 
same  test  was  applied  in  Regina  v.  Hleklin  (L.  R.  [3  Q.  B.  C]  369), 
namely,  whether  the  tendency  of  the  matter  charged  is  to  deprave 
or. corrupt  those  whose  minds  are  open  to  such  immoral  influences, 
and  who  might  come  in  contact  with  it.  "  The  question  in  all 
these  cases,"  said  Mr.  Justice  Daniels  in  i\\.Q  Muller  case  at  General 
Term  (32  Ilun,  209),  "  must  be,  what  is  the  impression  produced 
upon  the  mind  by  perusing  or  observing  the  writing  or  picture 
referred  to  in  the  indictment."  The  present  case  clearly  comes 
within  the  principle  thus  enimciated. 

It  remains  but  to  consider  briefly  two  positions  taken  upon 
behalf  of  the  defendant. 

The  Jirat  is,  that  public  decency  was  not  offended  because  the 
actress  who  played  the  part  of  the  bride  exposed  but  little  of  her 
person. 

Second^  that  the  suggestiveness  of  the  exhibition  was  connected 
with  lawful  marriage  and  not  with  illicit  relations. 

As  to  the  first  position,  we  need  only  say  that  the  test  to  which 
reference  has  been  made  embraces  any  picture  which  tends  to 
deprave  and  corrupt  the  morals  of  those  whose  minds  are  open  to 
such  influences ;  and  that  in  applying  this  test  regard  is  always  had 
to  the  idea  conveyed.  ( U.  S.  v.  Bennett,  16  Blatchf .  [U.  S.]  362,  and 
cases  already  cited.)  Such  a  performance  as  that  under  considera- 
tion is  really  more  dangerous  to  public  morals  than  any  mere  vulgar 
exhibition  of  nudity.  The  latter  may  arouse  impure  thoughts, 
but  it  is  more  apt  to  excite  disgust. 

The  greater  danger  lies  in  an  appeal  to  the  imagination,  and  when 
the  suggestion  is  immoral  the  more  that  is  left  to  the  imagination 
the  more  subtle  and  seductive  the  influence. 

The  appellant's  second  position  is  somewhat  startling.  Its  logic 
would  justify  an  advance  into  even  a  grosser  domain  than  that  of 
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fiuggestiveness.  According  to  this  view,  no  public  display  of  any 
form  or  expression  of  marital  intimacy  could  be  held  to  be  inde- 
cent. The  proposition  is  preposterous.  The  picture  is  none  the 
less  licentious  because  it  is  painted  upon  a  clean  canvas.  The  aim 
here  was  not  to  honor,  but  to  degrade  marriage  ;  and  the  defendant's 
guilt  is  enhanced,  not  diminished,  by  his  utilization  of  its  sacred  con- 
fidences to  serve  his  criminal  purpose. 
The  judgment  should  be  affirmed. 

Van   Brunt,   P.   J.,   Eumsey,    O'Brien   and    Ingraham,   JJ., 
concurred. 


Judgment  affirmed. 


Harry  K.  Knapp,  Individually,  and  as  Executor,  etc.,  of  Gideon 
Lee  Knapp,  Deceased,  and  Shepherd  Knapp,  Respondents,  v. 
Charlton  W.  Crane,  Appellant. 

A  judgment  in  favor  of  creditars  declaring  a  deed  fraudulent  leaves  it  operatite  as 
between  its  parties  — presumption  that  a  mortgage  is  paid  —  a  decision  based  on 
inconsistent  reasons  is  not  res  ad  judicata — a  latent  equity  cannot  affect  a  bona  fide 
purchaser — an  award  by  a  city,  when  iiot  a  jxiyment  in  recognition  of  a  mortgage. 

A  judgment  which  decrees  that  a  deed  is  fraudulent  as  to  the  creditor  who  has 
brought  an  action  to  set  it  aside,  and  as  to  other  creditors  of  the  common 
debtor,  leaves  the  deed  operative  as  between  the  parties  to  it;  and  where  the 
rights  and  remedies  of  such  creditors  have  been  extinguished  by  lapse  of  time, 
the  judgment  does  not  constitute  a  defect  in  the  title  to  the  premises  covered 
by  the  deed. 

"Where  there  is  no  proof  of  payment  of  principal  or  interest  upon  a  mortgage  for 
a  period  of  thirty-four  years,  which  has  elapsed  since  it  became  due,  the  mort- 
gage does  not  constitute  a  valid  objection  to  the  title  to  the  property  described 
in  it. 

Where  inconsistent  reasons  are  advanced  for  a  decision,  it  is  not  res  adjudicata 
as  to  the  facts  involved  in  support  of  either  reason. 

A  latent  equity  cannot  prejudice  a  purchaser  for  value  and  without  notice. 

In  order  that  a  payment  may  have  the  effect  of  extending  the  time  within  which 
suit  may  be  brought  upon  a  mortgage,  the  payment  must  be  made  by  the  party 
liable  or  his  authorized  agent,  and  the  payment  by  a  city  of  an  award  in  a 
street  opening  to  one  claiming  it  under  certain  mortgages,  and  also  under  a 
deed,  made  without  the  privity  of  the  person  liable  under  the  mortgage  does 
not  establish  a  payment  by  the  latter  in  recognition  of  the  mortgages  as  a  valid 
obligation. 
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Appeal  by  the  defendant,  Charlton  W.  Crane,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  24th  day  of  October, 
1896,  upon  the  report  of  a  referee,  decreeing  the  specific  perform- 
ance of  a  contract  for  the  purchase  of  real  property.   * 

The  contitict  was  made  February  7,  1895,  by  Shepherd  Knapp  as 
agent  for  Gideon  Lee  Knapp.  The  latter  thereafter  died',  and  the 
present  plaintiffs,  who  succeeded  to  his  title,  were  substituted  as 
plaintiffs.  The  premises  in  question  are  situated  on  the  northerly 
side  of  One  Hundred  and  Sixtieth  street,  between  Tenth  and 
Eleventh  avenues,  in  the  city  of  New  York.  They  are  twenty-five 
feet  in  front  and  rear  by  ninety-nine  feet  eleven  inches  in  depth. 
No  question  is  raised  as  to  the  title  of  the  plaintiffs  to  any  portion 
of  the  premises  except  a  strip  eleven  feet  in  width  extending  trans- 
versely across  the  rear  of  the  property,  constituting  the  southerly 
half  of  what  was  formerly  known  as  Knapp's  lane.  This  strip  was 
originally  owned  by  Dennis  Harris,  who,  on  December  1, 1855,  con- 
veyed it,  together  with  other  property,  to  John  Dalley.  Dalley 
conveyed  it  to  Hollins  in  1889,  for  a  valuable  consideration.  It  is 
not  disputed  that  Hollins'  interest  is  vested  in  the  plaintiffs ;  and 
the  sole  question  is,  whether  he  acquired  good  title  to  this  strip  by 
his  deed  from  Dalley. 

On  October  21,  1856,  Blanco,  a  judgment  creditor  of  Harris, 
obtained  a  I'udgment  against  him  and  Dalley  decreeing  these  deeds 
to  be  void  as  against  the  plaintiff  and  the  other  creditors  of  Harris. 
In  April,  1875,  proceedings  were  taken  to  widen  Eleventh  avenue. 
Among  other  awards  was  one  made  to  unknown  owners  for  a  strip 
included  in  the  southerly  half  of  Knapp's  lane,  and  lying  about  250 
feet  west  of  the  land  now  in  question.  One  Buckley  applied  for  this 
award  as  the  assignee  of  Sarah  Harris,  wife  of  Dennis  Harris. 
Dalley  claimed  in  opposition.  A  referee  was  appointed  to  pass 
upon  this  and  other  claims.  He  decided  in  favor  of  Buckley  ;  his 
report  was  confirmed  at  Special  Term ;  and  the  order  entered 
Aereon  was  affirmed  at  General  Term  and  by  the  Court  of  Appeals. 

Further  facts  are  stated  in  the  opinion. 

S.  Sidney  Smith,  for  the  appellant. 

Edvowrd  W.  Sheldon,  for  the  respondents. 
App.  Div.— Vol.  XIV.        16 
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Barrett,  J. : 

Three  objections  are  made  to  the  title  to  the  eleven-foot  strip^ 
which  will  be  considered  in  order. 

jFirst.  It  is  said  that  the  judgment  recovered  by  Blanco  divested 
Dalley's  title.'  The  judgment  decreed  that  the  deed  of  December  1^ 
1855,  was  made  "  with  intent  to  defraud,  hinder  and  delay  the  plain- 
tiff and  other  creditors,"  and  that  it  was  "  fraudulent  and  void  aa 
against  said  plaintiff  and  said  creditors."  It  was  also  directed  that 
the  register  "  enter  of  record  the  judgment  order  in  his  register  of 
deeds,  and  note  the  same  in  the  margin  of  the  record  of  each  of  said 
deeds  so  vacated  and  annulled  as  aforesaid."  The  judgment  is 
quite  explicit  that  the  deed  covering  the  strip  in  question  is  annulled 
only  as  to  Blanco  and  other  creditors,  and  the  direction  to  the 
register  is  merely  to  record  such  qualified  annulment.  The  judg- 
ment is  the  ordinary  judgment  creditor's  decree.  There  can  be  no 
doubt  that  it  leaves  the  deed  operative  inter  partes,  {Home 
Exchange  Bank  v.  Eames^  4  Abb.  Ct.  App.  Dec.  83 ;  Waterhury 
V.  Westervelt^  9  N.  Y.  598.)  After  the  recovery  of  this  judgment 
Blanco  might  have  levied  upon  and  sold  this  property.  He  did 
issue  execution  against  and  sell  a  great  deal  of  other  property  con- 
veyed by  Harris,  but  not  that  in  question  here.  Since  the  remedies- 
of  Blanco  and  all  other  creditors  of  Harris  have  long  since  ceased 
from  lapse  of  time,  the  land  is  free  from  interference  by  them, 
and  Dalley's  title  is  sound. 

Second.  The  mortgages  executed  by  Dalley  to  Harris  are  said  to 
be  a  valid  ground  of  objection  to  the  title.  But  more  than  thirty- 
four  years  had  elapsed  at  the  time  this  action  was  begun  since  the 
mortgages  fell  due.  They  cannot,  consequently,  be  enforced  (Code 
Civ.  Proc.  §  381)  unless,  within  twenty  years,  there  has  been  a  pay- 
ment of  either  principal  or  interest.  The  defendant  has  given  no 
proof  of  such  payment;  on  the  contrary,  the  plaintiffs  gave  evi- 
dence tending  to  show  affirmatively  that  no  such  payment  had  been 
made.  Under  these  circumstances  the  mortgages  do  not  constitute- 
a  valid  objection  to  the  title.  {Belmont  v.  O^Brien^  12  N.  Y.  394; 
Katz  V.  Kaiser^  10  App.  Div.  137.) 

Third,  It  is  said  that  the  proceedings  as  to  the  opening  of 
Eleventh  avenue  constitute  an  adjudication  that  the  deed  from  Har- 
ris to  Dalley  is  void.     The  following  state  of  affairs  existed  at  the- 
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time  the  question  of  the  right  to  these  awards  was  referred  for 
decision:  Harris  died  in  1868,  leaving  all  of  his  property  to  his 
wife,  Sarah  Harris.  On  June  1,  1860,  Harris  assigned  to  Wilson 
the  two  mortgages  given  by  Dalley.  Wilson  the  next  day  assigned 
them  to  Mason.  Mason,  in  1876,  assigned  them  to  Sarah  Harris. 
Sarah  Harris  assigned  to  Buckley  all  her  interest  in  the  awards 
made  in  these  proceedings,  including  her  right  to  the  sum  due  for 
the  strip  in  Knapp's  lane  west  of  the  property  in  suit.  The  referee, 
in  his  report,  awarded  the  latter  sum  to  Buckley  as  such  assignee, 
and  his  decision  was  affirmed  by  the  courts.  The  ground  of  the 
decision  is  not  stated  in  the  referee's  report,  but  is  given  in  his  opin- 
ion. He  first  states  that  Mrs.  Harris'  claim  was  based  on  her  owner- 
ship of  the  mortgages,  and  that  Dalley's  contention  that  those  mort- 
gages had  been  released  by  an  instrument  executed  by  Harris  in  May, 
1857,  was  not  well  founded.  He  then  states  that:  "There  is 
another  view  of  Dalley's  claim."  In  substance,  it  is  that,  in  view  of 
the  particular  circumstances  showing  a  failure  of  title  to  most  of  the 
land  conveyed  by  Harris,  the  mortgages  given  to  him  by  Dalley 
failed  for  lack  of  consideration  ;  that  the  deeds  failed  likewise,  and 
the  whole  transaction  was  at  an  end,  and  that,  consequently,  in 
equity  title  to  this  strip  revested  in  Harris,  and,  by  his  will,  passed 
to  Mrs.  Harris.  The  referee  states :  "  Dalley  must  either  abandon 
his  claim  under  the  deeds  or  hold  the  deeds  subject  to  the  mortgages. 
Either  way  he  would  not  he  entitled  to  these  inoneya  and  Mrs,  Har- 
ris would  J^."  This  is  the  gist  of  the  decision.  The  two  grounds 
thus  given  for  assailing  Dalley's  right  to  the  award  are  clearly  incon- 
sistent. One  is  predicated  upon  the  validity  of  both  deed  and 
mortgages;  the  other  upon  their  invalidity.  Where  inconsistent 
reasons  are  advanced  for  a  decision  it  is  not  res  adjudicata  as  to  the 
facts  involved  in  support  of  either  reason.  {People  ex  rel.  Bridge- 
man  V.  Hall^  104  N.  Y.  170.)  Thus,  there  is  no  binding  adjudica- 
tion as  to  whether  or  not  the  deed  from  Harris  to  Dalley  was  void 
in  toto.  The  only  question  actually  decided  is,  that  Buckley,  as 
Mrs.  Harris'  assignee,  was  entitled  to  the  award. 

But,  if  it  should  be  assumed  that  an  adjudication  on  the  point 
exists,  it  was  in  no  way  binding  upon  Hollins,  when  he  purchased  in 
1889,  and  cannot  affect  the  plaintiils.  Hollins  had  no  notice  of  the 
Eleventh  avenue  proceedings,  for  they  were  not  of  record.     Assum- 
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ing  that  Harris  might  have  brought  an  action  in  equity  to  compel 
Dalley  to  release  to  him  the  legal  title  upon  tender  of  the  bonds 
And  mortgages  (though  it  is  difficult  to  see  how  such  an  action  could 
have  been  maintained  in  view  of  the  fact  that  Harris  had  assigned 
the  mortgages),  this  cannot  affect  the  plaintiffs.  Till  such  an  action 
was  begun  and  the  lis  pendens  filed  Hollins  was  in  no  way  bound 
by  this  latent  equity.  Such  a  latent  equity  could  not  prejudice  a 
hanafide  purchaser  for  value  and  without  notice  as  Hollins  was. 
Hollins  took  subject  to  the  rights  of  Harris'  creditors,  and  to  no 
other  right  whatever.  The  rights  of  these  creditors  having  long 
fiince  passed  away,  he  bought  a  good  legal  title  to  the  property  and 
the  plaintiffs  have  succeeded  to  it. 

It  is  contended  that  the  payment  of  the  award  was  a  payment 
upon  the  mortgages,  which  were  thus  kept  alive.  There  again  it  is 
impossible  to  determine  whether  the  money  was  awarded  to  Buckley 
in  right  of  the  mortgages  or  of  the  deed.  But,  assuming  the  former, 
this  could  not  extend  the  time  to  bring  suit  upon  the  mortgages. 
To  have  this  effect  a  payment  must  be  made  by  the  party  liable  or 
by  his  authorized  agent.  {Murdoch  v.  Waterman^  145  N.  Y.  55.) 
In  this  case  the  city  of  New  York  made  the  payment.  Dalley  did 
not  make  it,  nor  was  the  city  his  agent.  If  he  had  consciously 
Assented  to  the  payment  to  Buckley,  as  a  payment  upon  the  mort- 
gages, it  might  successfully  be  contended  that  this  made  the  city 
his  agent  within  the  meaning  of  the  rule.  But  he  did  nothing  of 
the  sort.  On  the  contrary,  he  claimed  that  the  money  should  be 
paid  to  himself  and  that  the  mortgages  were  not  in  existence. 

In  every  aspect  of  the  case  we  think  that  the  title  tendered  was 
good  beyond  dispute  and  should  have  been  accepted. 

The  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Rumsev,  O'Brien  and  Inoraham,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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Alexander  Finelite,  as  Receiver,  etc.,  of  Julia  Dorian,  Respond- 
ent,  V.  JuuA  Dorian,  Appellant,  Impleaded  with  Others. 

Practice  in  the  first  judicial  district  where  a  case  has  been  transferred  hy  the  neiir 
Constitution  from  tJie  Superior  to  the  Supreme  Court  —  motion  to  add  it  to  tlie  calen- 
dar as  10  off  by  mistake,  or  filing  note  of  issue  and  service  of  notice  of  trial. 

Where  an  action,  originally  begun  in  the  Superior  Court  of  the  city  of  New  York, 
is  transferred  to  the  Supreme  Court,  under  section  o  of  article  6  of  the  Consti- 
tution of  18d4,  it  is  necessary  for  the  plaintiff,  desiring  a  trial,  to  comply  with 
rule  8  of  the  Appellate  Division  and  file  a  note  of  issue  with  the  clerk  of  part  S 
of  the  Special  Term  in  the  first  judicial  district  at  least  twenty  days  before  the 
first  Monday  of  January,  1896. 

Where  a  plaintiff  fails  to  do  this  he  may  still  apply,  under  the  rule  and  accord- 
iug  to  its  terms,  to  have  the  case  put  upon  the  calendar  as  having  "been  left 
off  by  mistake,"  or  he  may  serve  a  notice  of  trial  and  file  a  note  of  issue  for  & 
particular  term,  but  where  he  has  simply  filed  such  a  note  of  issue,  and  not 
noticed  the  case  for  trial,  it  will  be  stricken  from  the  calendar. 

Appeal  by  the  defendant,  Julia  Dorian,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Xew  York  on  the  26th  day 
of  October,  1896,  denying  her  motion  to  strike  this  action  from  the 
Special  Term  calendar. 

George  Putnam  Smithy  for  the  appellant. 

P,  C.  TahnaUy  for  the  respondent. 

Barrett,  J. : 

This  action  was  originally  in  the  Superior  Court  of  the  city  of  New 
York.  Upon  the  abolition  of  that  court,  it  was,  under  tlie  pro- 
visions of  the  Constitution,  transferred  to  the  Supreme  Court  for 
hearing  and  determination.  (Const,  art.  6,  §  5.)  To  secure  that 
hearing  and  determination  in  an  orderly  and  proper  manner,  the 
plaintiff  was  required  by  rule  8  of  the  rules  for  the  regulation 
of  the  Special  Terms  in  the  first  judicial  district  (adopted  by  this- 
Appellate  Division  on  the  25th  day  of  November,  1895)  to  file  a 
note  of  issue  with  the  clerk  of  part  3  of  the  Special  Term  at  least 
twenty  days  before  the  first  Monday  of  January,  1896.  This  rule 
provided  that  no  case  should  be  placed  upon  the  Special  Term  cal- 
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endar  which  was  then  directed  to  be  made  up,  unless  such  note  of 
issue  were  so  filed.  The  plaintiff  apparently  neglected  to  comply 
with  this  rule.  At  all  events,  his  action  was  not  placed  upon  that 
calendar,  and  he  does  not  pretend  that  he  filed  the  required  note  of 
issue.  He  was  not  remediless,  however.  The  rule  made  further 
provision  for  just  such  a  case.  That  further  provision  was  that  a 
motion  to  add  to  the  calendar  in  question  "  any  cases  which  have 
heen  left  off  iy  mistake,  may  be  made  to  the  court  at  part  3  of  the 
Special  Term  on  the  first  Monday  of  each  term  on  two  days'  notice 
to  the  adverse  party."  This  rule  was  applicable  even  though  the 
mistake  were  that  of  the  clerk.  The  plaintiflE  did  not  avail  himself 
of  this  permission,  but  simply  filed  a  note  of  issue  for  the  October 
^Special  Term  of  1896.  This  would  have  been  well  enough  if  he 
had  served  a  notice  of  trial  for  that  October  Term.  But  he  did  not 
do  so.  He  was,  therefore,  irregular  in  either  aspect  of  the  pi'actice. 
If  he  desired  to  correct  the  calendar  made  up  for  January,  1896,  by 
Jiaving  his  cause  added  thereto,  he  should  have  moved  as  indicated 
in  the  rule.  If,  however,  he  simply  wished  to  have  his  cause  placed 
upon  the  general  calendar  of  the  Special  Term  independently,  he 
should  have  served  his  notice  of  trial  for  the  term  for  which  he  filed 
liis  note  of  issue. 

The  order  appealed  from  should,  therefore,  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  to  strike  the  cause 
from  the  Special  Term  calendar  granted,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  Kumsey,  O'Bkien  and  Ingeaham,  JJ., 
<3oncurred. 

Order  reversed,  with  ten  dollars  costs  and  diebursements,  and 
motion  granted,  with  ten  dollars  costs. 
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v.  Ikvino  Clark,  as  Trustee  of  Maky  Ann  Gillespie,  under  the 
Last  Will  and  Testament  of  Thomas  L.  Clark,  Deceased, 
Respondent,  v.  Henry  J.  Cammann  and  Others,  Appellants, 
Impleaded  with  Others. 

Will  —  lapsed  legacy  —  undisposed  of  personal  property  —  wh^n  the  next  of  kin  of  the 
testator  at  the  time  of  his  death  take —  "  lawful  representatives"  defined. 

A  testator,  by  his  will,  which  contained  no  general  residuary  clause,  devised  all 
his  estate,  both  real  and  personal,  to  trustees,  who  were  directed  to  convert  the 
real  estate  into  personalty,  and  to  invest  the  proceeds  and  pay  the  income  of 
the  estate  to  the  testator's  wife  for  life.  After  the  wife's  death  the  interest 
of  $10,000  of  the  principal  of  this  fund  was  to  be  applied  to  the  use  of  his 
niece  for  life,  and  after  her  decease  the  trustees  were  directed  "to  pay  over 
and  divide  the  said  principal  sum  of  $10,000  unto  and  among  all  her  children, 
share  and  share  alike,  and  to  their  lawful  representatives  forever,  as  tenants  in 
common,  per  capita,  the  issue  of  any  such  child  who  may  be  then  dead  to  take 
his  or  her  deceased  parent's  share." 

Meld,  that  the  postponement  of  the  distribution  of  the  principal  of  the  110,000 
fund  until  the  death  of  the  testator's  niece,  was  a  necessary  part  of  the  scheme 
of  the  will,  and  that,  therefore,  futurity  being  annexed  to  the  substance  of  the 
gift,  no  estate  in  tliat  fund  vested  in  the  children  of  the  testator's  niece,  under 
the  will,  but  their  interest  was  contingent  upon  their  surviving  their  mother. 

The  testator's  niece  and  widow  both  survived  him;  his  niece,  who  survived  the 
widow,  having  at  the  time  of  his  death  two  children,  who,  however,  died 
(never  having  had  children)  before  the  death  of  their  mother,  who  left  no  chil- 
dren, nor  the  issue  of  any  children. 

Held,  that  upon  the  death  of  the  testator  there  remained  undisposed  of  by  the 
will  a  reversionary  interest  in  the  principal  of  the  $10,000  fund,  which  would 
commence  in  possession  on  the  termination  of  the  life  estate,  in  case  the  pre- 
scribed contingencies  did  not  happen  ; 

That,  consequently,  upon  the  death  of  the  testator's  niece,  without  children,  or 
the  issue  of  children,  the  legacy  of  110,000  to  such  children,  or  their  issue, 
lapsed,  and  went  to  such  persons  and  their  representatives  as  were  entitled 
under  the  Statute  of  Distributions  at  the  time  of  the  testator's  death  to  share  in 
the  testator's  undisposed  of  personalty  ; 

That  the  contention  that  the  words  " lawful  representatives,"  in  the  phrase  "to 
all  her  children,  share  and  share  alike,  and  to  their  lawful  representatives  for- 
ever," should  be  construed  to  mean  next  of  kin,  and  that  the  direction  to  pay 
to  the  lawful  representatives  of  the  children  should  be  held  to  be  a  substituted 
gift  to  their  next  of  kin  in  case  there  were  no  children  living  when  distribution 
was  to  be  made,  was  untenable,  as,  the  testator  having  provided  for  the  con- 
tingency of  either  of  his  niece's  children  dying  leaving  issue,  it  was  fair  to 
assume  that  if  he  had  intended  to  provide  for  other  contingencies  he  would 
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have  done  so  by  apt  words,  and  not  by  indirection,  and  for  the  further  reason 
that  there  was  nothing  in  the  context  to  change  the  meaning  of  the  words 
"lawful  representatives"  from  its  usual  one  of  that  of  executors  and 
administrators; 
That  the  words  "lawful  representatives"  were  not  used  to  designate  persons 
who  were  to  take  in  the  event  of  the  inability  of  the  children  of  the  testator's 
niece,  but  were  intended  to  characterize  the  nature  of  the  estate  which  such 
children  were  to  to  have  after  the  fund  had  been  paid  over  to  them. 

Appeal  by  the  defendants,  Henry  J.  Caminann  and  otliers,  from 
a  judgment  of  the  Supreme  Court,  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  2d  day  of  June,  1896,  upon  the 
report  of  a  referee. 

Henry  A.  JForster^  John  A,  Weekes^  Jr.^  and  John  Mason  KnaXy 
for  the  appellants  Kane  and  Wolfe. 

David  McClure^  for  the  appellant  "Wilmerding. 

William  L,  Clark^  for  the  appellant  "Walter  B.  Johnson,  as  com- 
mittee, etc. 

WiUiaui  C.  Caminann^  for  the  appellant  Cammann. 

Mortimer  C,  Addoms^  for  the  appellant  Avery. 

Tarrant  Putnarn^  for  the  respondents  Hoffmire  and  others. 

Chas.  S,  Martiuy  for  the  respondents  Kent  and  others. 

Chas.  M,  Bleecker^  for  the  respondent  Edward  M.  Clark. 

Henry  A.  Prince  and  Charles  Wheeler  Barnes^  for  Wm.  H". 
Clark  and  others,  respondents. 

RUMSEY,  J. : 

During  the  year  1853  Thomas  L.  Clark  of  the  city  of  New  York 
died,  leaving  a  last  will  and  testament,  by  which  certain  trusts  were 
created,  of  which  the  plaintiff  subsequently  became  the  trustee. 
He  has  brought  this  action,  after  the  death  of  the  beneficiaries  of  the 
trusty  asking  that  the  court  determine  who  are  entitled  to  the  fund 
now  in  his  hands,  and  that  it  adjudge  a  distribution  of  that  fund 
according  to  that  determination.  The  action  requires  at  the  hands  of 
the  court  a  construction  of  that  portion  of  the  will  creating  the  trust 
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By  the  clause  of  the  will  in  question  the  testator  devised  all  his  real 
and  personal  estate  to  his  trustees  witli  directions  to  convert  the  real 
estate  into  personalty  and  to  invest  the  proceeds  and  pay  the  income 
of  the  estate  to  his  wife  for  her  life,  and  after  her  death  the  will  pro- 
vided that,  "'as  to  ten  thousand  dollars  of  the  principal  monies  to  be 
invested  as  aforesaid,  my  said  executors  and  trustees  shall  stand  pos- 
sessed of  the  same  in  trust  to  apply  the  interest  thereof  to  the  use 
of  my  niece  Mary  Ann,  the  wife  of  my  executor,  George  D.  II. 
Gillespie,  for  and  during  lier  natural  life  so  as  she  may  not  antici- 
pate the  same,  and  from  and  immediately  after  her  decease  upon 
trust  to  pay  over  and  divide  the  said  principal  sum  of  $10,000  unto 
and  among  all  her  children,  share  and  share  alike,  and  to  their  lawful 
representatives  forever,  as  tenants  in  comxuon,  per  capita,  the  issue 
of  any  such  child  who  may  be  then  dead  to  take  his  or  her  deceased 
parent's  share."  At  the  death  of  the  testator  Mrs.  Gillespie  had 
two  sons.  Both  of  them,  however,  died  in  her  lifetime,  neither 
having  had  children,  so  that  at  the  time  of  the  death  of  Mrs.  Gil- 
lespie, in  1894,  she  had  living  neither  any  children  nor  the  issue  of 
any  children.  The  testator's  widow  died  in  1872.  This  being  the 
state  of  ailairs,  the  trustee  brought  this  action. 

At  the  hearing  before  the  referee  four  different  sets  of  people 
appeared  and  claimed  to  be  entitled  to  this  fund  of  $10,000.  One 
claim  was  made  by  those  who  were  either  next  of  kin  of  the 
deceased  widow  of  Mrs.  Gillespie's  son  or  legatees  under  the  will  of 
the  deceased  father  of  Mrs.  Gillespie's  children.  They  claimed  that 
the  gift  vested  in  the  children  at  the  death  of  Mr.  Clark,  and  these 
claimants  as  representing  them  were  entitled  to  the  whole  principal 
sum  of  $10,000. 

Another  claim  was  made  by  those  who  insisted  that  they  were  the 
next  of  kin  of  the  children  and  were  entitled  to  have  this  money 
paid  to  them  by  virtue  of  that  portion  (»f  the  will  quoted  above, 
which  directed,  as  they  said,  that  it  should  be  paid  to  the  lawful 
representatives  of  the  children. 

The  remaining  claimants  were  the  next  of  kin  or  the  personal 

repi*esentatives  of  the  next  of  kin  of  the  testator,  and  they  claimed 

that  this  gift  to  the  children  never  vested,  but  that  it  was  a  lapsed 

legacy  and  went  to  the  next  of  kin  of  the  testator.     The  dispute 
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l)etween  those  two  sets  of  claimants  was  whether  the  legacy  should 
be  regarded  as  having  lapsed  at  the  death  of  the  testator  or  at  the 
xleath  of  Mrs.  Gillespie  in  1894.  If  it  lapsed  as  of  the  death  of  the 
testator,  it  went,  of  course,  to  all  those  who  at  that  time  were 
entitled  to  his  personal  estate  under  the  Statute  of  Distributions. 
If,  on  the  contrary,  it  was  to  be  regarded  as  having  lapsed  at  the  time 
of  the  death  of  Mrs.  Gillespie  in  1894,  then  it  was  claimed  that  the 
fund  went  only  to  that  person  who  at  that  time  answered  the 
<iescription  of  the  next  of  kin  of  the  testator. 

Between  these  four  classes  of  claims  the  referee  decided  that  the 
gift  to  the  children  did  not  vest,  but  was  contingent  upon  their  sur- 
viving their  mother ;  that,  as  at  the  death  of  Mrs.  Gillespie  there 
were  neither  children  nor  issue  of  children,  the  gift  failed,  and  that, 
being  a  lapsed  legacy,  it  was  property  undisposed  of  by  the  will, 
And  went  to  those  who  were  the  next  of  kin  of  the  testator  at  the 
time  of  his  death.  Whether  tliat  conclusion  of  the  referee  was  cor- 
rect is  the  question  presented  by  this  appeal. 

This  question  is  to  be  decided  solely  upon  consideration  of  that 
portion  of  the  will  of  Thomas  L.  Clark  quoted  above.  An  exami- 
nation of  it  shows  that  the  trustees  held  all  the  property  as  one 
fund  for  the  benefit  of  the  wife  of  Mr.  Clark  during  her  life,  and 
the  fund  of  $10,000  for  the  benefit  of  Mrs.  Gillespie  only  came 
into  existence  after  the  death  of  Mrs.  Clark,  the  wife  of  the  testator, 
and  its  existence  was  dependent  upon  the  survival  of  Mrs.  Clark  by 
Mrs.  Gillespie.  When,  however,  it  appeared  that  Mrs.  Gillespie 
bad  survived  her  mother,  this  fund  of  $10,000  was  set  apart  for  her 
benefit.  During  her  life  the  trustees  were  required  to  pay  the 
income  of  it  to  her.  The  will  did  not  give  the  fund,  after  her 
death,  directly  to  anybody.  The  provision  of  the  will  was  that  it 
was  to  be  paid  over  to  and  divided  among  all  her  children,  and  that 
the  issue  of  any  child  who  was  dead  was  to  take  his  or  her  deceased 
parent's  share.  That  necessarily  implies  that  the  children  or  the 
descendants  of  the  children  of  Mrs.  Gillespie  were  to  be  the  objects 
of  the  testator's  bounty.  This  bounty  they  were  to  receive,  not  bj' 
virtue  of  a  direct  gift  from  the  testator,  but  through  the  medium  of 
a  power  in  trust  vested  in  a  trustee,  to  be  executed  after  the  death 
of  their  mother,  so  that  the  executors  and  trustees  might  devote  the 
income  of  the  estate  until  the  death  of  Mrs.  Gillespie,  to  such  pur- 
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poses  as  the  direction  of  the  testator  had  required.  The  distri- 
bntion,  therefore,  was  postponed  as  a  necessary  part  of  the  scheme  of 
the  will,  and,  as  has  l>een  said,  "  futurity  is  annexed  to  the  substance  of 
the  gift."  The  case  is,  therefore,  witliin  that  class  of  cases  which 
establish  the  principle  that  where  iinal  division  and  distribution  is  to 
be  made  among  a  class,  the  benefits  of  the  will  must  be  confined  to 
those  persons  who  are  included  within  the  class  at  the  date  when  the 
distribution  or  division  is  directed  to  be  made.  In  such  cases  the 
^ft  is  contingent  upon  the  survivorsliip,  and  that  survivorship  at 
the  time  of  the  distribution  is  an  essential  condition  to  the  vesting  of 
an  interest  in  the  subject  of  the  gift.  {Delajidd  v.  Shijrtnan^  103  N. 
T.  463  ;  In  the  Matter  of  Baer,  147  id.  348 ;  Matter  of  Allen,  161 
id.  243.)  This  conclusion  disposes  of  the  claims  of  these  defendants 
who  insist  that  they  are  entitled  to  take  this  fund,  because  it  vested 
in  the  children  of  Mrs.  Gillespie  under  the  will. 

But  another  class  of  claimants  insist  that  they  are  entitled  to  this 
fund  because  the  testator  directed  that  it  should  be  paid  "  to  all  her 
children,  share  and  share  alike,  and  to  their  lawful  representatives 
forever."  These  claimants  contend  that  the  w^ords  "  lawful  rei)re- 
fientatives  "  should  be  construed  to  mean  next  of  kin,  and  that  the 
direction  to  pay  to  the  lawful  representatives  of  the  children  should 
be  held  to  be  a  substitutes  gift  to  the  next  of  kin  in  case  there  were 
no  children  living  at  the  time  when  distribution  was  to  be  made. 
An  examination  of  the  will  shows  that  the  testator  provided  for  the 
contingency  which  might  take  place  if  Mre.  Gillespie's  children 
should  die  before  her,  because  he  directed  that  the  fund  should  be 
distributed  among  the  children  and  the  issue  of  such  children  as 
should  be  dead,  the  words  of  the  will  being  that  "  the  issue  of  any 
such  child  who  may  be  then  dead  to  take  his  or  her  deceased 
parent's  share."  The  testator  thus  provided  for  the  death  of  either 
-of  Mrs.  Gillespie's  children,  leaving  issue.  If  he  had  intended  to 
provide  for  any  other  contingency  it  is  fair  to  suppose  that  he  would 
have  done  it  by  words  ai)t  for  the  purpose  and  not  by  indirection, 
And  it  is  not  at  all  likely  that  he  intended  to  use  the  words  "  lawful 
representatives"  for  the  purpose  of  providing  for  another  con- 
tingency which  was  of  no  particular  interest  to  him  and  probably 
never  occurred  to  him.  The  reading  of  the  clause  shows  quite 
■dearly,  we  think,  that  the  words  "lawful  representatives"  were 
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not  used  to  signify  the  persons  wlio  are  substituted  as  takers  of  the 
gift.  The  direction  to  pay  is  not  to  the  children,  or,  in  the  alter- 
native, to  tlieir  lawful  representatives,  as  would  have  been  the 
case  had  those  representatives  been  intended  to  take  in  the  place 
of  the  children,  but  to  pay  to  the  children  and  their  lawful  repre- 
sentatives. These  words  cannot  be  construed  to  mean  the  next  of 
kin  in  their  ordinary  and  usual  significance,  because  they  are 
usually  construed  to  mean  executors  or  administmtors.  {Geoff roy 
V.  Gilbert^  5  App.  Div.  98,  and  cases  cited.)  Unless  their  meaning 
is  explained  and  altered  by  the  context,  that  signification  must  be 
given  to  them.  There  is  nothing  in  the  context  here  which  would 
wrest  the  words  from  their  true  meaning,  and,  tlierefore,  we  con- 
clude that  they  are  used  here  to  signify  the  nature  of  the  estate 
which  the  children  would  take  in  this  fund  after  it  had  been  paid 
over  to  them,  and  not  to  specify  any  individuals  who  would  receive 
it  in  case  there  were  no  children  living.  The  same  construction  .wa& 
given  to  substantially  the  same  words  by  the  learned  surrogate  of 
this  county  in  Phijfe  v.  Phyfe  (3  Bradf.  45)  where  they  seem  to 
have  been  used  in  the  same  sense  and  in  almost  the  same  connection. 
(See,  also.  Matter  of  Allen,  151  N.  Y.  243.) 

We  conclude,  therefore,  that  this  was  a  lapsed  legacy.  Ordinarily, 
a  legacy  is  said  to  lapse  when  the  legatee  has  died  before  the  testator, 
but  the  same  expression  may  properly  be  used  to  describe  a  legacy 
which  has  failed,  either  because  of  its  invalidity,  or  because  the  con- 
tingency upon  wliich  alone  it  was  to  vest  has  not  taken  place.  ( Van 
Wyck  v.  Bloodfjood,  1  Bradf.  154.) 

All  concede  that  this  legacy  having  lapsed,  it  went  to  the  next  of 
kin  of  the  testator,  and  the  only  dispute  left  to  be  settled  is  whether 
it  should  go  to  those  persons  who  answered  that  description  at  the 
tune  of  the^  death  of  the  testator,  or  only  to  such  persons  as  answered 
that  description  at  the  time  when  the  life  estate  of  Mrs.  Gillespie 
came  to  an  end.  Mrs.  Avery  who  was  the  sole  next  of  kin  of  the 
testator  at  the  time  of  the  death  of  Mrs.  Gillespie,  claims  that  the 
gift  lapsed  at  the  death  of  Mrs.  Gillespie,  and  not  at  the  death  of 
the  testator,  and  tliat  the  fund  should  be  given  to  her,  and  not  to 
those  who,  at  the  time  of  the  death  of  the  testator,  would  be  entitled 
under  the  Statute  of  Distributions. 

As  we  have  seen,  the  interest  of  the  children  of  Mrs.  Gillespie 
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was  contingent  upon  their  surviving  their  mother.  Even  then  there 
was  no  direct  gift  to  them,  but  a  right  to  receive  a  portion  of  the 
$10,000  contingent  on  their  livuig  at  the  time  when  the  life  estate 
of  their  mother  came  to  an  end.  The  only  thing  which  the  testator 
disposed  of  by  his  will  was  this  contingent  right.  He  gave  to  his 
executors  and  trustees  the  title  to  this  property  for  the  purpose  of 
executing  the  trusts  created  by  the  will.  They  took  by  that  devise, 
just  so  great  an  estate  as  was  necessary  to  enable  them  to  execute 
these  trusts.  That  estate  was  for  the  life  of  Mrs.  Clark  and  Mrs. 
Gillespie.  How  far  it  extended  after  the  falling  in  of  those  two  lives, 
depended  upon  the  existence  of  the  contingency  upon  which  alone 
the  money  was  payable  to  the  children.  If,  for  any  reason,  that 
contingency  should  fail,  the  estate  of  the  trustees  failed  with  it. 
There  was  left,  therefore,  at  the  time  of  the  death  of  the  testator,  a 
residue  of  the  estate  which  would  commence  in  possession  on  the 
termination  of  the  life  estates,  in  case  the  contingencies  did  not  take 
effect.  This  was  a  reversionary  interest  in  personal  property  which 
h  recognized  by  the  statutes  of  the  State  in  regard  to  personal  prop- 
erty as  well  as  real  property.  (1  R  S.  773,  §  2 ;  Id.  723,  §  12.) 
That  reversionary  interest  came  into  existence  when  the  will  took 
effect,  just  as  much  as  did  the  contingent  interest  of  these  children, 
or  the  estate  of  the  trustees.  When  it  took  effect  it  vested  in  those 
persons  who  were  then  entitled  to  share  in  the  testator's  estate  under 
the  Statute  of  Distributions,  and  while  it  could  not  vest  in  them  in 
possession  until  the  contingent  interest  of  the  children  had  failed, 
they  did  not  lose  it  by  reason  of  the  delay,  but  it  ran  along,  side  by 
side,  with  the  possible  estate  to  tlie  children,  to  take  effect  or  to  be 
destroyed,  as  the  contingent  estate  of  the  children  failed  or  became 
vested. 

This  interest,  therefore,  was  an  estate  of  the  testator,  not  disposed 
of  by  the  will,  and  it  follows  the  usual  rule  that  the  personal  prop- 
erty of  the  testator,  not  disposed  of  by  will,  goes  to  those  who  are 
entitled  under  the  Statute  of  Distributions  at  the  time  of  his  death. 
The  rule  in  that  regard  is  laid  down  by  the  chancellor  in  the* case  of 
ffoes  V.  Van  Iloesen  (1  Barb.  Ch.  379).  He  says  :  "  Where  a  rever- 
fiiouary  interest  in  personal  2)roperty  is  not  disposed  of  by  the  will 
of  a  testator,  it  does  not  necessarily  belong  to  those  who  may  happen 
to  be  his  next  of  kin  at  the  termination  of  the  'particular  estate,  or 
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interest  in  such  property  which  is  bequeathed  by  him,  but  as  an  inter- 
est in  property  undisposed  of  by  the  will,  it  belongs  to  the  widow 
and  next  of  kin  of  the  decedent  who  were  entitled  to  the  distributive 
shares  in  such  unbequeathed  interest  at  the  death  of  the  testator^ 
and  if  any  of  them  have  died  without  having  disposed  of  their  inter- 
ests  therein,  their  sliares  go  to  their  personal  representatives  as  a  part 
of  the  personal  estate  of  such  decedents."  {Greenland  v.  WadJeUy 
116  N.  Y.  233,  2'i5.)  This  rule  of  the  chancellor  is  well  established 
by  authority,  both  in  this  country  and  England,  as  has  been  shown  by 
the  opinion  in  the  case  of  Simanson  v.  Waller  (9  App.  Div.  503), 
where  the  question  was  thoroughly  examined.  Some  doubt  has 
been  thrown  upon  it  by  a  dictum  of  Judge  Comstock  contained  in 
his  opinion  in  the  case  of  Savage  v.  Bxirnham  (17  X.  Y.  501,  573). 
The  circumstances  under  which  Judge  Comstock  reached  his  con- 
clusion upon  that  point  are  well  stated  in  the  case  of  ShnonBon  v. 
Waller  {supra).  While  Savage  v.  Buymham  has  been  cited  often, 
and  followed  upon  other  points,  it  does  not  appear  that  upon  the 
particular  point  involved  here  it  has  ever  been  cited  or  approved. 
It  is  noticeable  that  the  conclusion  reached  by  Judge  Comstock  in 
that  case  might  equally  well  have  been  reached  upon  the  principle 
that  the  legacy  of  Thomas  was  undisposed  of  by  the  will,  and  went 
to  those  who  were  the  next  of  kin  of  the  testator  at  the  time  of  liia 
death,  because  it  so  happened  that  the  next  of  kin  of  the  testator  at 
the  time  of  his  death  who  would  have  taken  this  legacy,  had  it  beea 
regarded  as  undisposed  of  then,  were  the  same  persons  who  did  take 
it  under  the  decision  of  Judge  Comstock,  so  that  while  the  reasoa 
given  by  Judge  Comstock  was  perhaps  in  conflict  with  the  principle 
laid  down  by  the  chancellor  in  Jloes  v.  Van  Iloesen^  and  which  we 
have  reached  here,  he  arrived  at  precisely  the  same  result.  While 
we  have  great  respect  for  the  learned  judge  who  wrote  the  opinion 
in  Savage  v.  Burnham.^  yet  his  dictum  on  this  subject  is  so  greatly 
adverse  to  the  great  body  of  authorities  both  in  this  country  and  in 
England  that  we  cannot  yield  to  it  here,  unsupported  as  it  is  by  any 
adjudged  case. 

There  was  no  general  residuary  bequest  in  this  will.  The  only 
residuum  spoken  of  was  the  rest  and  residue  of  the  principal  moneys, 
excluding  the  |10,000  fund  which  is  the  subject  of  this  action* 
That  fund,  therefore,  went  to  those  who  were  entitled  under  the 
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j  Statute  of  Distributions  at  the  time  of  the  death  of  the  testator. 

!  Those  person^  were  his  widow  and  next  of  kin.      {Hoes  v.  Vari 

I  Hoesen^  supra.) 

The  will  provides  that  the  devises  and  bequests  made  to  Mrs. 
Clark,  the  widow  of  the  testator,  are  intended  to  be  in  lieu  and  sat- 
isfaction of  every  claim  of  dower  and  thirds  which  she  might  have 
to  his  estate  or  effects,  real  or  personal,  or  any  part  thereof.  For 
that  reason  the  next  of  kin  of  the  widow  have  no  interest  in  this, 
fund,  and  the  conclusion  of  the  referee  that  it  should  be  divided 
among  the  next  of  kin  of  the  testator  at  the  time  of  his  death,  i* 

j  correct,  and  the  judgment  should  be  affirmed,  with  costs. 

I  Van   Brunt,   P.   J.,   Barrett,   O'Brien  and   Ingraham,   JJ.^ 

I  concurred. 

I  Judgment  affirmed,  with  costs. 


Otto  Goldsohmid,  Respondent,  v.  The  I^ayor,  Aldermen  ani>  I 

Commonalty  of  the  City  of  New  York,  Appellant,  and  Peter 
Handibode,  Jr.,  Defendant. 

Municipal  lialnlity  for  the  act  of  an  independent  contractar — effect  of  the  city's 
retaining  th^  right  to  supervise  the  toork  —  damages  for  a  permanent  encroachment 
— failure  to  protest, 

A  city  which  has  employed  an  independent  contractor  to  do  work,  which  is- 
proper  in  itself  and  does  not  necessarily  result  in  damage  to  property  adjoining- 
the  place  where  the  work  is  to  he  done,  is  not  liable  for  damages  resulting  from 
the  fact  that  the  work  was  done  negligently,  or  with  improper  materials,  unless- 
it  retains,  by  the  contract,  power  to  direct  and  control  the  manner  of  ita 
performance. 

The  contract  under  which  a  city,  which  was  engaged  in  grading  a  street, 
employed  an  independent  contractor  to  construct  a  retaining  wall  along  the 
street  front,  provided  that  the  wall  should  be  built  in  the  manner  and  place 
specified  by  the  city  engineer,  and  that  the  material  used  in  it  should  be  subject 
to  the  examination  of,  and  be  satisfactory  to,  the  street  commissioner. 

The  wall  as  built  encroached  upon  the  land  of  an  abutting  owner,  either  because 
it  was  actually  built  upon  his  land,  or  because  it  had  bulged  so  as  to  overhung 
his  land,  and  stones  from  the  wall  continually  fell  upon  the  land.  It  appeared 
that  the  wall  was  built  in  the  place  indicated  by  the  city  engineer,  and  that  a 
city  inspector  was  present  all  the  time  the  work  was  going  on  and  gave  orders 
as  to  the  stone  put  in  the  wall. 


Digitized  by 


Google 


136  G0LD8CHMID  r.  MAYOR. 


First  Department,  February  Term,  1897.  [Vol.  14. 

Held,  that  the  city  was  liable  in  damages  to  the  abutting  owner; 

That,  the  encroachment  being  permanent,  the  measure  of  such  damages  was  the 
depreciation  caused  thereby  in  the  value  of  the  property,  and  was  not  to  be 
arrived  at  by  finding  out  how  much  the  plaintiff's  land  was  worth  a  square 
foot  and  charging  the  defendant  with  the  land  taken  at  the  place  in  question; 

That  the  abutting  owner  was  also  entitled  to  recover  his  actual  loss  of  rents 
caused  by  his  losing  his  tenants  and  being  unable  to  obtain  others  by  reason 
of  the  existence  of  the  wall  and  the  continual  falling  of  stones  therefrom; 

That  the  abutting  owner  did  not  lose  his  right  to  recover  damages  for  the  tres- 
pass, because  he  failed  to  protest  against  the  encroachment: 

That  even  if  he  knew  that  the  wall  was  being  located  upon  his  land,  no  estoppel 
could  be  predicated  thereon  unless  he  had  done  some  affirmative  act  which  mis- 
led the  city,  or  until  after  such  acquiescence,  after  full  knowledge  of  his  rights, 
as  would  render  it  fraudulent  to  assert  them. 

Appeal  by  the  defendant,  The  Mayor,  Aldermen  and  Common- 
alty of  the  City  of  New  York,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiflF,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  12th  day  of  May,  1896,  upon  the 
verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  12th  day  of  May,  1896,  denying  said  defendant's 
motion  for  a  new  trial  m*ade  upon  the  minutes. 

Chase  Mellen^  for  the  appellant.. 
Henry  A,  Gumhleton^  for  the  respondent. 
KCMSEY,  J. : 

In  the  year  189^  the  plaintiff  was  th^  owner  and  in  the  possession 
of  a  lot  of  land  situated  on  One  Hundred  and  Eighty-fourth  street, 
near  the  point  where  that  street  intersects  Bain  bridge  avenue.  It 
became  necessary  to  fix  the  grade  of  tlie  street  in  front  of  the  plain- 
tiff's premises,  and  it  was  established  at  a  height  of  about  twenty- 
two  feet  above  the  surface  of  the  ground  along  tlie  front  of  the 
plaintiff's  lot.  The  city  undertook,  through  a  contractor,  to  fill  in 
the  street,  and  for  that  purpose  caused  to  be  erected  a  retaining  wall 
alons:  the  whole  front  to  the  necessarv  heii^ht.  The  wall  was 
located  by  the  engineers  in  the  employ  of  the  city  and  was  built  by 
the  contractor  under  the  direction  of  the  city  officials.  It  was  claimed 
by  the  plaintiff  that  this  wall  was  actually  built  over  the  line  of  his 
premises  and  that  it  was  so  badly  constructed  that  after  the  earth 
lad  been  filled  in  behind  it  on  the  street,  it  bulged  out  so  that  it 
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projected  over  his  lot  for  sometliiiig  over  a  foot,  and  that  stones 
were  continually  falling  from  the  wall  upon  his  land,  so  that  it  was 
unsafe  to  approach  near  to  the  wall,  and  in  consequence  he  was  prac- 
tically deprived  of  the  use  of  his  premises  for  some  considerable  dis- 
tance about  the  place  where  the  wall  stood.  For  these  alleged 
wrongs  lie  brought  this  action  against  the  city,  joining  as  a  defend- 
ant, also,  the  contractor  who  did  the  work. 

Upon  the  trial  of  the  action  the  jury  found  a  verdict  in  favor  of  the 
contractor,  but  against  the  city,  for  about  $800  damages.  Upon  this 
verdict  a  judgment  was  entered,  and  the  defendant,  by  this  appeal, 
seeks  to  set  aside  that  judgment.  No  claim  was  made  by  the  plain- 
tiff that  he  was  entitled  to  any  damages  because  of  the  cliange  of  the 
grade  of  the  street  in  front  of  his  house.  On  the  contrary,  any 
claim  for  damages  for  depreciation  in  the  value  of  his  lot  because  of 
the  change  of  grade  was  eliminated  in  the  testimony  of  the  wit- 
nesses, and  the  jury  were  carefully  instructed  by  the  trial  judge  that 
if  the  damages  to  the  plaintiff's  lot  were  caused  by  the  change  in  the 
grade  of  the  street,  or  so  far  as  they  were  caused  by  such  change, 
tlie  plaintiff  was  not  entitled  to  recover.  The  right  to  a  recovery 
was  claimed  by  the  plaintiff,  and  was  ruled  by  the  trial  judge  to 
arise  entirely  from  the  fact  that  the  wall  as  built  encroached  upon 
the  plaintiff's  premises,  and  that  the  damage  was  caused  solely  by 
fiuch  encroachment.  There  can  be  no  doubt  that  the  jury  were 
fully  instructed  upon  that  subject,  and  it  is  not  possible,  under  the 
•charge,  that  any  portion  of  the  amount. found  by  the  jury  as  dam- 
ages could  arise  from  the  mere  fact  of  the  depreciation  in  the  value 
of  the  lot  caused  by  the  change  in  the  grade  of  the  street.  The  sole 
claim  of  the  plaintiff  was  that  the  wall,  as  built,  was  actually  located 
over  the  lot  line  so  that  the  bottom  of  it  stood  hi  part  upon  his  land, 
and  that  the  wall  itself,  as  built,  bulged  over  his  land  so  as  to  occupy 
some  portion  of  it  and  practically  deprive  him  of  the  use  of  the  land 
over  which  the  wall  projected.  His  claim  was  that  the  wall  was 
thus  located  by  the  direction  of  the  city  officials,  and  that  the  bulging 
of  it  came  about  solely  because  of  the  manner  in  which  it  was  built 
and  the  poor  materials  which  were  put  into  it,  and  that  the  city  was 
responsible  for  this  because  it  practically  had  the  control  and  direc- 
tion of  the  manner  and  material  of  which  the  wall  was  built.  Unless 
App.  Div.— YoL.  XIV.         18 
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the  plaintiflE  was  right  in  that  contention,  it  is  clear  that,  upon  the  I 

law,  he  was  not  entitled  to  I'ecover. 

Whenev^er  a  municipal  corporation  employs  an  independent  con- 
tractor to  do  work  which  is  proper  in  itself,  and  which  does  not  i 
necessarily  result  in  damage  to  property  adjoining  the  place  where  | 
the  work  is  done,  it  is  not  liable  for  damages  which  accrue  because  | 
of  the  fact  that  the  work  was  done  in  a  negligent  manner  or  with  | 
improper  materials.  In  such  a  case  the  rule  is  well  settled  that  to 
make  the  city  liable  it  must  have  retained,  by  its  contract,  the  power 
to  direct  and  control  the  manner  of  performing  the  work  in  which 
the  carelessness  occurred  and  which  caused  the  damage.  (  Vogel  v. 
Mat/07*^  etc,^  92  N.  Y.  10, 18,  per  Earl,  J. ;  City  of  Chicago  v.  Joney^ 
60  111.  383, 387 ;  Charlock  v.  Freel,  125  N.  Y.  357,  360  ;  City  of  Ciii-  \ 
cinnati  v.  Stone^  5  Ohio  St.  38 ;  City  of  St.  Paul  v.  Seitz^  3  Minn. 
297.)  The  liability  in  such  a  case  arises  from  the  fact  that  the  contrul 
which  the  city  retains  the  right  to  exercise  gives  to  it  the  power  ta 
see  that  the  work  is  properly  performed  and  that  none  but  proper 
materials  are  used  in  it ;  and  to  that  extent,  the  contractor,  although 
nominally  an  independent  contractor,  is,  in  fact,  the  servant  of  the  city 
and  under  its  control,  and,  therefore,  it  is  responsible  for  injuries  done 
by  him  which  it  might  have  prevented,  precisely  as  it  would  be  for 
the  same  results  caused  by  any  other  servant.  This  was  the  theory 
upon  which  the  case  was  submitted  to  the  jury  by  the  learned  judge^ 
and  the  jury  were  instructed  that  the  city  was  only  liable  if  the  line  of 
the  wall  was  incorrectly  located  by  it,  and  the  wall  was  directed  to  be 
built  upon  the  plaintiflE's  property,  or  if  the  plans  and  specifications 
prepared  by  the  city  were  so  imperfect  that  it  was  apparent  to  those 
familiar  with  the  building  of  walls  that  when  it  was  finished  it  was  likely 
to  bulge  or  shift.  This  instruction  as  to  the  extent  of  the  liability  of 
the  city  was  given  at  the  request  of  its  counsel,  and  it  certainly  can- 
not be  objected  to  as  being  too  broad.  Upon  the  facts,  there  was  no 
doubt  that  the  city  did  retain  the  right  to  specify  the  place  where 
the  wall  should  be  built  and  the  manner  of  its  construction.  It  was- 
expressly  provided  in  the  contract  that  the  retaining  walls  should  be 
built  where  they  were  indicated  on  the  plan,  or  where  they  were 
directed  by  the  engineer  to  be  built,  and  that  the  manner  in  which 
the  walls  should  be  built  was  to  be  determined  by  the  engineer.  It 
was  further  agreed  in  the  contract  that,  during  all  the  time  M'hile  the 
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work  was  in  progress,  the  materials  used  in  it  should  be  subject  to- 
the  examination  of  the  commissioner  of  street  improvement,  and 
should  be  immediately  removed  if  not  satisfactory  to  him.  It  was- 
pit)ved  upon  the  trial,  by  the  evidence  of  the  witnesses  produced  on 
the  part  of  the  city,  that  an  inspector  was  present  all  the  time  the 
work  was  going  on,  and  that  he  gave  directions  as  to  the  stone*  that 
was  put  in  the  wall.  It  was  also  proved,  and  not  disputed,  tliat  the 
place  where  the  wall  was  located  was  designated  by  the  engineer 
employed  by  the  city,  and  that  the  trench  was  dug  and  the  wall  was 
built  precisely  in  the  place  where  the  city's  engineers  directed  it  to 
be  done.  If,  therefore,  there  was  any  encroachment  upon  the  plain- 
tiffs premises,  or  the  wall,  when  built,  was  not  sufficient  for  the 
purpose  for  which  it  was  intended,  it  is  quite  clear  that,  under  the 
rule  above  cited,  the  city  could  not  escape  liability. 

That  the  wall  encroached  upon  the  plaintiff's  premises,  either 
because  it  was  set  over  the  line  or  because  it  bulged  so  far  as  to* 
overhang  the  plaintiff's  premises  to  a  considerable  extent,  was- 
proved  beyond  any  question.  The  plaintiff  testified  that,  when  the 
trench  was  dug,  a  fence  which  had  stood  between  his  lot  and  the 
street  was  taken  down,  and  the  trench  was  dug  several  feet  inside 
the  line  which  the  fence  had  occupied.  But  whether  or  not  the 
fence  had  stood  upon  the  correct  line  was  not  made  to  appear.  It 
was  testified,  however,  by  another  witness,  a  civil  engineer,  that  the 
bottom  of  the  wall  stood  some  small  distance  upon  the  land  of  the 
plaintiff,  and  he  reached  this  conclusion  as  tlie  result  of  actual  meas- 
urements made  upon  the  ground.  Several  of  the  appellant's  wit- 
nesses, who  were  engineers,  testified  that  there  was  an  encroachment 
of  the  wall  upon  the  plaintiff's  premises,  but  they  did  not  say 
whether  this  encroachment  was  caused  by  the  fact  that  the  wall  wa& 
built  over  the  plaintiff's  line,  or  simply  because  of  the  bulge  after 
it  was  built.  But  there  was  sufficient  evidence  to  warrant  the  jury 
in  finding  that  the  wall  did  encroach  to  quite  a  considerable  extent 
upon  the  plaintiff's  premises. 

The  appellant  complains  that  the  court  refused  to  charge  the 
following  request:  "The  fact  that  the  city  had  an  inspector  and 
engineer  supervising  the  work  of  regulating  the  street  does  not 
make  it  liable  for  defective  construction  of  the  wall,  if  defectively 
constructed  by  the  contractor  who  built  the  wall."     It  is  quite  true 
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that,  as  an  abstract  proposition  of  law,  this  request  was  correct,  but 
we  do  not  think  that  any  injury  resulted  to  the  city  from  the  refusal  to 
<;harge  it,  because  the  court  had  already  given  to  the  jury  the  true 
theory  upon  which  alone  the  city  could  be  held  liable.  They  had 
been  told  that  the  city  was  not  liable  unless  it  fixed  an  incorrect  line 
for  the  wall  and  directed  it  to  be  built  upon  the  plaintiff's  property, 
or  unless  the  plans  and  specifications  prepared  by  it  for  the  erection 
of  the  retaining  wall  were  so  imperfect  that  it  was  apparent  that, 
when  built  according  to  the  plans  and  specifications,  it  was  likely  to 
bulge  or  shift.  They  were  also  told  that,  if  the  jury  found  that  the 
fiole  cause  of  the  trespass  was  the  fact  that  the  contractor  did  not 
build  the  wall  in  accordance  with  the  specifications  given  him  by 
the  city,  the  jury  could  not  find  a  verdict  against  the  city.  These 
rules  stated  the  grounds  of  liability  so  plainly,  as  we  think,  that  no 
injury  resulted  from  the  refusal  to  state  the  abstract  proposition  of 
law  requested  by  the  counsel  for  the  city,  although,  considered  as  a 
proposition  of  law,  it  was  undoubtedly  correct. 

The  court  was  requested  to  charge  that  if  the  jury  found  that  the 
city  or  the  contractor  did  build  the  wall  on  the  plaintiff's  land  they 
could  not  find  a  verdict  for  the  plaintiff  unless  they  also  found  that 
the  plaintiff  protested  against  the  encroachment  at  the  time.  We 
Are  unable  to  conceive  of  any  principle  upon  which  such  a  charge  as 
that  could  have  been  based.  It  is  nowhere  pretended  that  the  plain- 
tiff was  consulted  by  anybody  as  to  where  this  wall  should  be 
located.  The  facts  are  undisputed  that  the  engineers  for  the  city 
went  upon  the  ground,  located  the  line  and  directed  the  contractor 
where  to  ]mt  the  wall.  That  the  plaintiff  knew  that  they  were 
putting  it  where  it  wa^  is  doubtless  true  ;  but  that  he  was  aware  that 
the  place  where  it  was  put  was  upon  his  premises,  or  that  he  knew 
the  exact  location  of  his  line,  is  not  shown.  Nor  would  it  be  a  mat- 
ter of  any  importance  if  it  were.  If  one  undertakes  to  make  an 
improvement  upon  his  own  property,  adjoining  the  land  of  another, 
he  is  bound  at  his  peril  to  keep  upon  his  own  land,  and,  if  he  builds 
over  his  own  line  and  upon  the  premises  of  his  neighbor,  in  the 
Al)sence  of  some  afliirmative  act  by  the  neighbor,  which  misled  him 
into  an  erroneous  location  of  his  building,  he  is  not  at  liberty  to 
insist  that  his  neighbor  has  lost  liis  property  because  he  himself  has 
taken  possession  of  it.     An  estoppel  can  only  arise  in  such  a  case  as 
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that  where  there  lias  been  some  affirmative  act  on  tlie  part  of  the- 
person  sought  to  be  estopped,  or,  at  least,  such  acquiescence  after 
full  knowledge  of  his  rights,  as  would  make  it  practically  fraudu- 
lent on  his  part  to  assert  those  riglits  against  the  encroaching  party,. 
Nothing  of  that  kind  appears  in  this  case. 

It  is  claimed  by  the  appellant  that  the  damages  were  excessive^ 
There  was  no  exception  to  the  measure  of  damages  as  stated  to  the  jury 
by  tlie  judge  in  his  charge,  and  that  rule  was  undoubtedly  a  correct 
one.  Where  one  has  trespassed  upon  the  lands  of  another,  and  the 
encroachment  is  practically  a  permanent  one,  as  is  the  case  here,  the 
rule  of  damages  is  the  difference  between  the  value  of  the  property 
before  the  trespass  was  committed  and  afterwards  {Ar^gotsinger  v, 
Vines^  82  N.  Y.  308),  or,  as  it  has  been  otherwise  expressed,  the 
measure  of  damages  is  the  "  depreciation  in  the  value  of  the  prop- 
erty." (Suth.  on  Dam.  §  1017.)  It  seems  to  be  conceived  by  the 
appellant  that  it  is  only  liable  here  for  the  actual  value  of  the  prop- 
erty taken,  and  that  that  value  is  to  be  estimated  by  finding  out  how 
much  the  land  of  the  plaintiff  was  worth  a  square  foot  and  charg- 
ing the  appellant  with  the  number  of  square  feet  taken  at  that  rate. 
But  it  is  quite  clear  that  this  is  entirely  erroneous.  The  deprecia- 
tion to  a  city  lot  by  an  encroachment  upon  it  is  not  necessarily  to  be 
measured  in  that  way. 

It  depends  entirely  upon  other  considerations.  If  one  builds  a 
wall  upon  his  neighbor's  land,  along  the  side  or  rear  of  it,  it  may  be 
that  the  damages  in  that  case  would  be  largely  measured  by  the 
amount  of  land  taken,  although  other  considerations  would,  undoubt- 
edly, enter  into  the  damages  in  such  a  case  as  that ;  but  where  the 
encroachment  is  along  the  front  of  the  lot,  it  is  easy  to  conceive  that 
an  entirely  different  mode  of  reaching  the  damages  must  be  arrived 
at.  The  injury  to  the  plaintiff's  premises  in  such  a  case  does  not 
depend  upon  the  amount  of  the  land  taken,  but  upon  the  value  of 
the  land  which  is  left,  and  that,  as  may  easily  be  seen,  is  to  be  gov- 
erned, not  o.nly  by  the  situation  and  location  of  the  land  that  is  left^ 
but  by  the  place  where  the  encroachment  is  made.  If  a  man  should 
put  a  column  in  the  middle  of  Ifis  neighbor's  city  lot  the  damage 
would  be  much  more  serious  than  it  would  be  if  the  same  erection 
were  put  in  the  corner  of  the  back  end  of  the  lot,  and  nobody 
would  say  that  in  either  case  the  trespasser  was  to  be  charged 
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fiimply  with  the  value  of  the  square  foot  of  land  which  he  had 
taken  possession  of. 

In  this  case,  also,  it  was  made  to  appear  that  the  plaintiff  lost  his 
tenants  and  was  unable  to  let  the  house  by  reason  of  the  location  of 
the  wall  and  the  fact  that  the  stones  were  continually  dropping  from 
it,  and,  that  being  the  case,  he  is  entitled  to  recover,  not  only  for  the 
•depreciation  in  the  value  of  his  land,  but  also  the  actual  loss  of  his 
rents.  {Lacoitr  v.  The  Mayor^  etc,^  3  Duer,  406 ;  Suth.  on  Dam. 
§  1028.)  The  evidence  of  the  witnesses  shows  that  the  depreciation 
in  the  value  of  the  lot  was  considerably  more  than  the  ainoniit 
which  the  jury  gave  for  all  the  damages  which  the  plaintiff  had 
isustained,  and  even  if  the  damages  had  been  larger  there  would 
have  been  no  ground  for  setting  aside  the  verdict  as  excessive. 

We  are  not  able  to  see  any  reason  why  this  judgment  should  be 
:fiet  aside,  and,  therefore,  the  judgment  and  order  must  be  affirmed, 
with  costs  to  the  plaintiff. 

Van  Brunt,  P.  J.,  Barrett,  O'Brien  and  Ingbaham,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 


Mary  C.  Bernard,  Respondent,  v.  United  Life  Insurance  Asso- 
ciation, Appellant. 

Life  insurance  —  covenants  tTutt  the  agent,  in  writing  dawn  answers  to  an  applica- 
tion for  insurance,  shall  represent  only  the  insured —  the  falsity  of  the  anstten  as 
so  written  cannot  be  sliown  by  parol. 

An  insurance  company  may  protect  Itself  against  the  effect  of  fraudulent  acts 
upon  the  part  of  its  agent  by  covenants  in  the  policy  to  the  effect  that  the 
agent,  in  transcribing  the  statements  and  answers  of  the  applicant  to  questions 
contained  in  the  application,  shall  be  deemed  to  be  solely  the  agent  of  the 
applicant,  and  where  such  provisions,  in  protection  of  the  insurer,  exist,  the 
rule  that  the  insurance  companies  are  bound  by  the  knowledge  of  their  agents 
acquired  by  statements  made  to  them,  and  that  these  statements  may  be  proved 
by  parol,  has  no  application. 

Appeal  by  the  defendant,  the  United  Life  Insurance  Association, 
by  permission,  from  a  judgment  and  order  of  the  Appellate  Term 
of  the  Supreme  Court  in  favor  of  the  plaintiflE,  entered  in  the  office 
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of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of  February, 
1896,  affirming  a  judgment  of  the  General  Term  of  the  City  Court 
of  New  York,  whicli  affirmed  a  judgment  entered  upon  the  verdict 
of  a  jury  in  favor  of  the  plaintiff  directed  by  the  court,  and  an 
order  denying  a  motion  for  a  new  trial  made  upon  the  minutes. 

Edmund  F.  Oldham^  for  the  appellant. 
Lym-an  TF.  liedington^  for  the  respondent. 

"Williams,  J. : 

Action  to  recover  upon  a  policy  of  life  insurance  issued  by  the 
defendant  upon  the  life  of  Elizabeth  A.  Kelly  for  the  benefit  of  the 
plaintiff.  Defense,  breach  of  warranty,  in  that  certain  statements 
and  answers  contained  in  the  application  upon  which  the  policy  was 
issued  were  untrue.     The  application,  among  other  things,  provided : 

"  It  is  hereby  agreed  that  the  answers  and  statements  in  this  appli- 
cation (Parts  1  and  2),  whether  writUn  hy  the  applicant  or  not^  are 
warranted  to  he  full,  complete  and  true,  and  tliat  this  agreement 
and  the  constitution  or  by-laws  of  the  association,  with  the  amend- 
ments thereto,  together  with  this  application,  are  hereby  made  part 
of  any  policy  that  may  be  issued  hereon  ;  tliat  if  any  of  the  answers 
or  statements  made  are  not  full,  complete  and  true,  or  if  any  condi- 
tion or  agreement  shall  not  be  fulfilled  as  required  by  such  policy, 
then  the  policy  issued  hereon  shall  be  null  and  void,  and  all  money 
paid  thereon  shall  be  forfeited  to  said  association  ;  that  the  person 
solicitinQ  or  taking  this  application^  and  also  the  medical  exam- 
inerj  shall  be  the  agents  of  the  applicant  as  to  all  statements  and 
answers  «7i  this  application^  and  no  statements  or  anstoers  made  or 
received  hy  any  person^  or  to  the  associatio?i,  shall  he  hinding  on  the 
association^  unless  such  state?nents  or  answers  he  reduced  to  writing 
and  contained  in  thisapplicationP 

In  the  application  were  the  following  questions  and  answers: 
"  10.  Has  any  proposal  to  insure  the  life  of  the  applicant  ever  been 
postponed  or  declined  ?  If  so,  by  what  company  or  association,  and 
for  what  reasons  ?     None. 

"11.  Has  any  proposal  or  application  to  insure  the  life  of  the 
applicant,  or  for  membership,  ever  been  made  to  any  company,  avsso- 
ciation  or  agent,  npon  which  a  policy  or  certificate  of  membership 
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has  not  been  received  by  you  in  person  for  the  full  amount  and  kind, 
and  at  the  rate  applied  for  ?     No.     *    ^     ^ 

"  13.  Has  any  physician  given  an  unfavorable  opinion  upon  the 
life  of  the  applicant  with  reference  to  life  insurance  or  otherwise ; 
if  so,  state  particulars  ?     No." 

Upon  the  trial  it  appeared  without  contradiction  that  the  assured 
had,  before  the  making  of  this  application,  applied  for  insurance  to 
the  Mutual  Reserve  Fund  Life  Association,  and  had  been  examined 
by  the  physician  of  that  company  ;  that,  uj)on  such  examination,  the 
physician  had  reported  against  the  risk  and  the  company  had 
thereupon  rejected  the  application.  These  answers  were,  therefore, 
untrue,  and  constituted  a  breach  of  warmnty  which  invalidated  the 
policy  upon  which  this  action  was  brought,  unless  the  plaintiff  suc- 
cessfully avoided  such  result,  by  the  evidence  given  at  the  trial,  as 
to  the  transactions  between  the  agent  taking  the  application  and 
the  beneficiary  and  assured.  All  this  evidence  was  taken  under  the 
objection  and  exception  of  the  defendant. 

The  evidence  was  given  by  the  agent  and  the  beneficiary,  the 
plaintiff,  and  it  was  substantially  as  follows :  They  both  testified  that 
the  agent  called  upon  the  plaintiff  at  her  sister's  house ;  that  he  asked 
her  the  questions  in  the  application  and  that  she  answered  them,  and 
in  answer  to  questions  10,  11  and  13  she  told  the  agent  the  truth; 
that  the  assured  had  made  an  application  to  the  Mutual  Reserve  and 
had  been  rejected  by  that  company,  but  that  the  agent,  instead  of 
writing  the  answers  to  these  questions  as  she  gave  them,  inserted 
the  negative  answers,  to  which  reference  has  been  made.  The 
plaintiff  testified  that  the  application  having  been  filled  up,  she  took 
it  to  her  mother  and  they  both  signed  it  without  reading  or  know- 
ing its  real  contents.  The  agent  then  took  the  application,  delivered 
it  to  the  defendants,  and  upon  this  application  the  policy  was  issued. 

The  agent  testified  that  he  wrote  the  answers  to  these  questions  in 
the  application,  as  he  did,  knowing  the  answers  to  be  untrue,  but  the 
plaintiflE  testified  that  she  supposed  he  wrote  them  as  she  gave  them, 
and  did  not  know  the  contrary  until  after  the  death  of  the  assured. 
There  was  no  evidence  given  that  the  defendant  or  its  officers  had 
knowledge  of  the  real  facts  or  of  the  fraud  of  the  agent.  There 
was  rio  proof  given  as  to  authority  conferred  by  the  defendant  upon 
the  agent  as  to  taking  applications,  except  what  was  contained  in  the 
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application  and  policy,  and  the  fact  that  he  solicited  and  received 
the  application. 

It  seems  to  us  that  this  parol  evidence,  under  the  provisions  of  the 
contract  of  insurance,  was  inadmissible,  and  that  it  did  not  operate 
to  avoid  the  breach  of  warranty  and  consequent  invalidity  of  the 
policy.  The  contract  was  a  valid  one  and  should  be  enforced.  It 
was  clear  and  distinct  in  its  terms.  It  was  the  evident  intention  of 
the  defendant  by  its  policies  to  protect  itself  in  two  respects :  First^ 
against  any  attempt  by  the  agent  and  the  insured  conspiring  together 
to  defraud  the  company,  by  presenting  to  it  an  application  contain- 
ing false  statements  and  answers,  and  securing  a  policy  thereon, 
which  would  not  have  been  issued  if  the  truth  had  been  known  to 
the  company.  Second,  against  any  attempt  by  the  beneficiary,  after 
the  death  of  the  assured,  by  parol  evidence,  to  avoid  the  effect  of 
false  statements  and  answers  in  an  application  upon  which  a  policy 
was  actually  issued.  To  accomplish  this  purpose  of  self-protection 
the  defendant  inserted  the  provisions  in  its  policies.  No  construc- 
tion can  be  given  to  the  language  of  these  provisions  which  will 
defeat  the  real  protection  to  the  defendant  sought  to  be  thereby 
secured.  Here  we  have  parol  proof  given  by  the  beneficiary  and 
the  agent,  both,  to  the  effect  that  the  statements  and  answers  com- 
plained of  as  false  and  untrue  were  inserted  in  the  application  by 
the  agent  with  full  knowledge  and  understanding  that  they  were 
false  and  untrue. 

It  is  claimed  that  neither  the  beneficiary  nor  the  assured  knew 
that  the  statements  and  answers  which  the  agent  did  insert  were 
contained  therein  when  the  application  was  signed  and  delivered  to 
the  agent,  but  that  they  believed  the  truth  was  stated  in  the  applica- 
tion. Proof  of  this  claim  was  made  by  parol.  Indeed,  the  knowl- 
edge of  the  agent,  that  the  statements  and  answers  were  false,  and 
the  consequent  fraud  of  the  agent  were  shown  only  by  parol  proof, 
that  is,  by  the  statements  made  by  the  beneficiary  to  the  agent. 
This  is  just  what  the  contract,  in  effect,  was  designed  to  protect  the 
defendant  against.  There  are  numerous  cases  in  the  books  in  which, 
in  the  absence  of  these  provisions  in  the  contract,  it  was  held  that 
insurance  companies  were  bound  by  the  knowledge  of  their  agenta 
acquired  by  such  statements  to  them,  proved  by  parol. 
App.  Div.—  Vol.  XIY.         19 


Digitized  by 


Google 


146        BERNARD  v.  UNITED  LIFE  INS.  ASSN. 

First  Department,  February  Term,  1897.  [Vol.  14. 

This  provision  has  been  inserted  in  insurance  contracts  in  view  of 
these  decisions,  to  protect  the  companies  from  these  frauds,  and  we 
are  unable  to  see  how  it  can  be  held  that  the  companies  have  not 
the  legal  right  to  make  such  contracts.  Applicants  are  under  no 
obligation  to  take  the  policies  with  such  provisions  inserted.  The 
contracts  are  voluntarily  made,  and  the  only  escape  from  the  con- 
tracts thus  made  is  to  say  that  the  provisions  do  not  mean,  and  were 
not  intended  to  mean,  what  in  the  clearest  possible  terms  they  pro- 
vide. We  cannot  assent  to  the  proposition  that  the  court  may  thus 
nullify  contracts  deliberately  made  and  entered  into  between  parties. 
There  is  no  reason  for  saying  that  insurance  companies  deliberately 
fiend  out  agents  knowing  them  to  be  dishonest,  and  with  intent  to 
have  them  deceive  and  defraud  innocent  applicants  for  insurance. 
It  should  be  assumed  that  the  companies  are  honestly  conducted, 
and  that  they  do  not  desire  to  issue  policies  which  may  be  avoided 
hy  reason  of  false  and  untrue  answers  and  statements  in  the  applica- 
tions, for  the  purpose  of  obtaining  premiums  thereon,  and  then 
avoiding  them.  'What  they  desire,  and  what  by  this  provision  in 
their  contracts  they  seek  to  do,  is  to  protect  themselves  against  the 
frauds  of  their  agents  and  of  applicants  for  insurance,  and  against 
the  giving  of  parol  evidence  to  avoid  the  breach  of  warranties  in 
their  policies. 

It  cannot  be  said,  in  view  of  these  provisions  in  their  policies, 
that  agents,  authorized  merely  to  solicit  and  receive  applications  to 
be  presented  to  the  companies,  so  far  represent  the  companies  as 
that  the  companies  are,  notwithstanding  such  provisions,  bound  and 
estopped  by  the  knowledge  of  such  agents,  or  the  information 
received  by  them,  as  to  the  falsity  or  untruthfulness  of  the  answers 
or  statements  in  the  application.  These  provisions  in  the  policy 
specially  negative  such  claim. 

In  the  absence  of  these  provisions  it  was  held  that  it  was  part  of  the 
duty  of  the  agents  to  fill  up  the  applications,  and  that  in  so  doing 
they  represented  the  companies,  but  these  provisions  expressly  limited 
the  scope  of  the  agency  by  providing  that  the  agents  in  doing  these 
acts  should  be  the  agents  of  the  applicants  and  not  of  the  compa- 
nies. We  are  unable,  in  any  view  of  the  case,  to  see  how  it  can  be 
said  that  the  defendant  was  in  this  case  estopped  from  asserting  the 
warranty  and  the  breach  thereof  as  invalidathig  the  policy.     The 
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company  was  entitled  to  insist  upon  and  have  the  benefit  of  the  war- 
ranty, and  to  allege  its  breach  as  a  complete  defense  to  this  action. 

The  views  herein  expressed  are  fnlly  sustained  by  the  authorities. 
Rohrhach  v.  Germania  Fire  Ins.  Co,  (62  N.  Y.  47)  was  an  action 
upon  a  policy  issued  for  insurance  against  fire. 

The  statements  made  in  the  application  were  by  its  tei*ms  made 
warranties  as  to  the  facts  stated.  These  statements  were  untrue,  and 
it  was  held  that  there  was  a  breach  of  warranty  which  prevented  a 
recovery,  though  the  applicant  stated  the  facts  truly  to  the  agent, 
who  filled  up  the  application,  and  the  error  was  that  of  the  agent. 

By  the  policy  it  was  agreed  that  the  agent  should  be  deemed  the 
agent  of  the  assured  and  not  of  the  company,  and  it  was  held  that 
the  knowledge  of  the  agent  was  immaterial  and  did  not  avoid  the 
effect  of  the  warranty.  The  court  said  :  "  It  is  hereupon  urged  by 
the  plaintiflf  that  the  errors  and  omissions  were  those  of  the  defend- 
ant. But  the  plaintifE  and  defendant  have  in  the  policy,  the 
contract  between  them,  expressly  agreed  that  Brand  should  be 
deemed  the  agent  of  the  plaintifE  and  not  of  the  defendant  under 
any  circumstances.  *  *  *  It  is  to  be  regretted  that  corporations, 
of  the  power  and  extended  business  relations  with  all  classes  in  the 
community  which  insurance  companies  have,  should  prepare  for 
illiterate  and  confiding  men  contracts  so  practically  deceptive  and 
nugatory ;  and  should,  in  pases  as  free  from  fraud  and  wrong  on  the 
part  of  the  insured  as  this  is,  hold  their  customers  to  the  letter  of 
an  agreement  so  entered  into.  I  am  aware  that  often  the  compa- 
nies are  made  the  victims  of  dishonest  and  designing  persons,  but  I 
cannot  agree  that  the  remedy  for  that  is  to  refuse  to  be  bound  by 
the  acts  of  agents  of  their  own  selection  when  dealing  with  simple 
and  unlettered  men.  If  there  should  be  less  greediness  for  busi- 
ness, and  such  care  in  the  selection  and  appointment  of  agents  as 
would  insure  the  confidence  of  the  companies  in  their  capability, 
discretion  and  integrity,  it  would  not  need  that  there  be  laid  upon 
unwise  policyholders  an  agreement  to  take  the  burden  of  the  oppo- 
site qualities  in  those  put  forward  to  them  as  actors  for  the  insurers. 
But  we  must  take  the  contracts  of  tlie  parties  as  we  find  them,  and 
enforce  them  as  they  read.  By  the  one  before  us  tlie  plaintiff  has  so 
fetter^  himself  as  to  be  unable  to  retain,  as  the  case  now  stands,  the 
real  essence  of  his  agreement.     Though  he  has  frankly  and  fully 
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laid  before  the  actor  between  him  and  the  defendant  all  the  facts 
and  circumstances  of  the  case,  he  is  made  responsible  for  error  ia 
legal  conclusions  which  he  never  formed,  and  which  were  arrived  at 
by  one  in  whom  he  trusted  and  whom  he  supposed  to  stand  in  the 
place  of  the  defendant.     *     *     * 

"  Held  to  the  letter  and  substance  of  his  contract,  the  plaintiff 
made  a  breach  of  waiTanty  and  condition  precedent,  upon  the  truth 
of  which  his  contract  rested,  and  for  that  reason  may  not  recover 
in  this  action  as  the  facts  now  stand." 

Kahok  V.  The  Phcmix  Mut.  Life  Ins.  Co.  (21  N.  T.  St.  Repr.  203) 
was  an  action  upon  a  life  insurance  policy,  wherein  it  was  provided  that 
the  statements  and  answers  in  the  application  should  be  warranties,  and 
that  the  agent  in  the  preparation  of  the  application  should  be  the  agent 
of  the  assured  and  not  of  the  company,  and  untruthful  statements  were 
inserted  by  the  agent  by  mistake  or  otherwise.  It  was  held  that  the 
policy  was  invalid  and  no  recovery  could  be  had  thereon.  The 
court  said :  "  The  force  and  effect  of  this  clause  was  to  render  the 
acts  of  the  agent  in  filling  out  the  application,  those  of  the  applicant 
and  of  his  wife  for  this  policy  of  insurance.  And  being  their  acts, 
the  defendant  was  not  responsible  for  the  misconduct  or  misappre- 
hension of  the  agent,  through  which  these  answers  were  incorrectly 
made  a  part  of  the  application.  But  they  were,  by  this  clause,  made 
the  acts,  representations  and  warranties  of  the  applicants  for  the 
insurance.  And  for  the  consequence  of  their  inaccuracy  they,  and 
not  thef  company,  are  the  persons  who  were  responsible.  If  the 
agent  inserted  answers  in  the  application  which  he  was  not  author- 
ized to  make  a  part  of  it,  it  is  to  him  and  not  to  the  defendant  that 
the  plaintiff  is  entitled  to  look  for  indemnity.  For  as  the  agent  of 
herself  and  her  husband,  which  he  was  declared  to  be  by  this  part  of 
the  application,  he  was  bound  to  exercise  reasonable  care,  to  use  a 
reasonable  degree  of  attention  in  performing  the  service  which  in 
this  manner  he  was  employed  to  render.  And  if  he  failed  to  do 
that,  either  negligently  or  fraudulently,  under  well-settled  principles 
of  law  he  may  be  made  liable  for  the  consequences  of  that  failure. 
But  as  long  as  he  was,  by  the  application,  which  was  made  a  part  of 
the  insurance  and  adopted  by  the  policy,  the  agent  of  the  appli- 
cants for  the  insurance,  they,  and  not  the  defendant  in  this  contro- 
versy, must  be  charged  with  the  responsibility  of  his  acts. 
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"It  has  been  urged,  inasmuch  as  he  was  the  agent  of  the  company 
itself,  that  this  warranty  or  agreement  contained  in  the  application 
may  be  avoided.  And  the  case  of  In^ara/nce  Co.  v.  Wilkinson 
(13  Wall.  222)  has  been  brought  to  the  attention  of  the  court  as 
sustaining  this  position. 

"  But  there  neither  the  application  nor  the  policy  contained  any 
provision  or  agreement  that  the  agent  filling  out  the  application 
should,  in  doing  so,  be  held  to  be  the  agent  of  the  applicants  for  the 
insurance  and  not  of  the  company  issuing  the  policy.  And  that 
fact  so  far  distinguishes  this  case  from  the  one  now  before  the  court 
as  to  deprive  this  authority  of  the  effect  it  has  been  urged  should  be 
given  to  it  by  way  of  sustaining  the  action.  The  case,  instead  of 
being  an  authority  for  the  plaintiff,  in  reality  sustains  the  defense 
made  by  the  company.  For,  in  the  course  of  the  opinion,  it  was 
said :  ^  If  the  writing  containing  this  representation  had  been  pre- 
pared and  signed  by  the  plaintiff  in  his  application  for  a  policy  of 
insurance  on  the  life  of  his  wife ;  and  if  the  representation  com- 
plained of  had  been  inserted  by  himself,  or  by  some  one  who  was 
his  agent  alone  in  the  matter,  and  forwarded  to  the  principal  office 
of  the  defendant  corporation,  and  acted  upon  as  true  by  the  officers 
of  the  company,  it  is  easy  to  see  that  justice  would  authorize  them 
to  hold  him  to  the  truth  of  the  statement.  And  that,  as  they  had 
no  part  in  the  mistake  which  he  made,  or  in  the  making  of  the 
instrument  which  did  not  truly  represent  what  he  intended,  he 
should  not,  after  the  event,  be  permitted  to  show  his  own  mistake 
or  carelessness,  to  the  prejudice  of  the  corporation.'  (Id.  232.)  And 
it  was  further  added :  ^  It  is  not  to  be  denied  that  the  application 
logically  considered  is  the  work  of  the  assured.  And  if  left  to  him- 
self or  to  such  assistance  as  he  might  select,  the  person  so  selected 
would  be  his  agent  and  he  alone  would  be  responsible.' " 

iT.  T.  Life  Ins.  Co.  v.  Fletcher  (117  U.  S.  519)  was  an  action 
brought  upon  a  life  insurance  pohcy,  wherein  it  was  provided  that 
the  statements  and  answers  in  the  application  were  warranties,  and 
that  no  statement  to  the  agent  not  therein  contained  and  thus  trans- 
mitted to  the  company  should  be  binding  upon  it.  The  agent,  with- 
out the  knowledge  of  the  applicant,  wrote  down  false  answers, 
concealing  the  truth,  the  applicant  signed  the  application  without 
reading  it,  and  it  was  by  the  agent  transmitted  to  the  company,  and 
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the  company  thereupon  assumed  the  risk.  If  the  answers  as  given 
by  the  applicant  to  the  agent  had  been  written  in  the  application^ 
the  company  would  have  declined  the  risk.  It  was  held  that  the 
policy  was  void,  and  no  recovery  could  be  had  thereon.  The  court 
said  :  "  It  is  conceded  that  the  statements  and  representations  con- 
tained in  the  answers,  as  written,  of  the  assured  to  the  questions 
propounded  to  him  in  his  application,  respecting  his  past  and  present 
health,  were  material  to  the  risk  to  be  assumed  by  tlie  company,  and 
that  the  insurance  was  made  upon  the  faith  of  them  and  ijpon  his 
agreement  accompanying  them,  that,  if  they  were  false  in  any  respect, 
the  policy  to  be  issued  upon  them  should  be  void.  It  is  sought  to 
meet  and  overcome  the  force  of  this  conceded  fact  by  proof  that  he 
never  made  the  statements  and  representations  to  which  his  name 
is  signed ;  that  he  truthfully  answered  those  questions ;  that  false 
answers  written  by  an  agent  of  the  company  were  inserted  in  place 
of  those  actually  given,  and  were  forwarded  with  the  application  to 
the  home  office ;  and  it  is  contended  that,  such  proof  being  made^ 
the  plaintiff  is  not  estopped  from  recovering.  But  on  the  assump- 
tion that  the  fact  as  to  the  answers  was  as  stated,  and  that  no 
further  obligation  rested  upon  the  assured  in  connection  with  the 
policy,  it  is  not  easy  to  perceive  how  the  company  can  be  pre- 
cluded from  setting  up  their  falsity,  or  how  any  rights  upon 
the  policy  ever  accrued  to  him.  It  is,  of  course,  not  necessary 
to  argue  that  the  agent  had  no  authority  from  the  company  to 
falsify,  the  answers,  or  that  the  assured  could  acquire  no  right  by 
virtue  of  his  falsified  answers.  Both  he  and  the  company  -were 
deceived  by  the  fraudulent  conduct  of  the  agent.  The  assured  was 
placed  in  the  position  of  making  false  representations  in  order  to 
secure  a  valuable  contract  which,  upon  a  truthful  report  of 
liis  condition,  could  not  have  been  obtained.  By  them  the  company 
was  imposed  upon  and  induced  to  enter  into  the  contract.  In  such 
a  case,  assuming  that  both  parties  acted  in  good  faith,  justice  would 
require  that  the  contract  be  canceled  and  the  premiums  returned. 
As  the  present  action  is  not  for  such  a  cancellation,  the  only  recovery 
which  the  plaintiff  could  properly  have  upon  the  facts  he  asserts, 
taken  in  connection  with  the  limitation  upon  the  powers  of  the 
agent,  is  for  the  amount  of  the  premiums  paid,  and  to  that  only 
would  he  be  entitled  by  virtue  of  the  statute  of  Missouri. 
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"  But  the  case  as  presented  by  the  record  is  by  no  means  a& 
favorable  to  him  as  we  have  assumed.  It  was  his  duty  to 
read  the  application  he  signed.  He  knew  that  upon  it  the 
policy  would  be  issued,  if  issued  at  all.  It  would  introduce  great 
uncertainty  into  all  business  transactions  if  a  party  making  written 
proposals  for  a  contract,  with  representations  to  induce  its  execution, 
should  be  allowed  to  show,  after  it  had  been  obtained,  that  he  did 
not  know  the  contents  of  his  proposals,  and  to  enforce  it,  notwith- 
standing their  falsity  as  to  matters  essential  to  its  obligation  and 
validity.  Contracts  could  not  be  made,  or  business  fairly  conducted, 
if  such  a  rule  should  prevail ;  and  there  is  no  reason  why  it  should 
be  applied  merely  to  contracts  of  insurance.  There  is  nothing  in 
their  nature  which  distinguishes  them  in  this  particular  from 
others.  But  here  the  right  is  asserted  to  prove  not  only  that  the 
assured  did  not  make  the  statements  contained  in  his  answers,  but 
that  lie  never  read  the  application,  and  to  recover  upon  a  contract 
obtained  by  representations  admitted  to  be  false,  just  as  though 
they  were  true.  If  he  had  read  even  the  printed  lines  of  his  appli- 
cation he  would  have  seen  that  it  stipulated  that  the  rights  of  the 
company  could  in  no  respect  be  affected  by  his  verbal  statements,  or 
by  those  of  its  agents,  unless  the  same  were  reduced  to  writing  and 
forwarded  with  his  application  to  the  home  office.  The  company,, 
like  any  other  principal,  could  limit  the  authority  of  its  agents,  and 
thus  bind  all  parties  dealing  with  them  with  knowledge  of  th& 
limitation.  It  must  be  presumed  that  he  read  the  application  and 
was  cognizant  of  the  limitations  therein  expressed.     *     *     * 

"  The  present  case  is  very  different  from  Ixis.  Co.  v.  Wilkin^on^ 
(13  Wall.  222),  and  from  Ins.  Co.  v.  Mahone  (21  id.  152).  In 
neither  of  these  cases  was  any  limitation  upon  the  power  of  the 
agent  brought  to  the  notice  of  the  assured.  Reference  was  made  to 
tlje  interested  and  officious  zeal  of  insurance  agents  to  procure  con- 
tracts, and  to  the  fact  that  parties  who  were  induced  to  take  out 
policies  rarely  knew  anything  concerning  the  company  or  its  officers, 
but  relied  upon  the  agent  who  had  persuaded  them  to  effect  insur- 
ance, '  as  the  full  and  complete  representative  of  the  company  in  all 
that  is  said  or  done  in  making  the  contract,'  and  the  court  held  that 
the  powere  of  the  agent  B,YQj>ririia  facie  coextensive  with  the  busi- 
ness intrusted  to  his  care,  and  would  not  be  narrowed  by  limita- 
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tiona  not  communicated  to  the  person  with  whom  he  dealt.  Where 
such  agents,  not  limited  in  their  authority,  undertake  to  prepare 
applications,  and  take  down  answere,  they  will  be  deemed  as  act- 
ing for  the  companies.  In  such  cases  it  may  well  be  held  that  the 
description  of  the  risk,  though  nominally  proceeding  from  the  assured, 
should  be  regarded  as  the  act  of  the  company.  Nothing  in  these 
views  has  any  bearing  upon  the  present  case.  Here  the  power  of 
the  agent  was  limited,  and  notice  of  such  limitation  given  by  being 
embodied  in  the  application,  which  the  assured  was  required  to  make 
and  sign,  and  which,  as  we  have  stated,  he  must  be  presumed  to 
have  read.     He  is,  therefore,  bound  by  its  statements." 

We  do  not  deem  it  necessary  to  refer  to  further  authorities. 
These  are  sufficient  to  indicate  the  well-settled  rules  of  law  applica- 
ble to  the  conceded  facts  in  this  case. 

Our  conclusion  is  that  the  judgment  and  order  appealed  from 
were  erroneous,  and  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  event. 

Van  Brunt,  P.  J.,  Barrett,  Eumsey  and  Patterson,  JJ., 
concurred. 

Judgment  and  order  reversed,  and  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


James  A.  Brady,  Respondent,  v.  The  Mayor,  Aldermen  and  Com- 
monalty OF  the  City  of  New  York,  Appellant. 

Interest  upon  a  judgment  —  waited  by  the  voluntary  acceptance  of  its  face. 

A  judgment  is  in  law  a  debt,  and  the  interest  thereon  is  recoverable  as  damages 
for  the  non-payment  of  the  judgment  debt;  and  where  the  face  of  the  judg- 
ment is  accepted  in  full  satisfaction  thereof,  the  interest  thereon  being  waived, 
and  the  judgment  is  satisfied,  all  right  thereafter  to  recover  interest  is  gone. 

Appeal  by  the  defendant,  The  Mayor,  Aldermen  and  Common- 
alty of  the  City  of  New  York,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  23d  day  of  June,  1896,  upon  the 
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decision  of  the  court  rendered  after  a  trial  at  the  New  York  Special 
Term,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
24:th  day  of  June,  1896,  denying  its  motion  for  a  new  trial. 

Francis  M.  Scott  and  James  T.  Mahne^  for  the  appellant. 
Sol.  Kohn^  for  the  respondent. 

Williams,  J. : 

The  action  was  brought  to  recover  two  items,  one  $250,  and  the 
other  $1,300,  upon  the  following  facts:  January  10,  1890,  one 
Bernard  Brady  recovered  a  judgment  against  the  city  in  the  Supe- 
rior Court  of  New  York  city  for  $44,163.26.  This  judgment  was 
subsequently  affirmed  by  tlie  General  Term,  and  by  the  Court  of 
Appeals.  February  11,  1892,  the  judgment  was  assigned  to  this 
plaintiff.  July  15,  J  892,  this  plaintiff  assigned  the  judgment  to  one 
Graham  Polly.  While  Polly  held  the  title  to  the  judgment  he,  by 
his  attorneys,  called  upon  the  comptroller  and  requested  that  the 
judgment  with  interest  be  paid.  Another  party  had  the  assignment 
of  an  interest  in  the  judgment  of  $1,000  and  interest,  and  the  comp- 
troller feared  that  there  would  be  litigation  as  to  this  $1,000  interest. 
It  was  agreed  he  should  retain  in  his  hands  the  amount  of  tliis  claim 
and  $250  to  indemnify  the  city  against  any  costs  with  reference  to 
the  claim.  This  claim  was,  however,  paid  without  litigation,  and 
the  $250,  therefore,  could  not  be  held  by  the  comptroller  when  this 
suit  was  begun,  and  for  this  amount  the  plaintiff  was  concededly 
entitled  to  a  judgment. 

The  real  controversy  at  the  trial  was  over  the  question  of  interest 
upon  the  old  judgment,  from  the  time  it  was  recovered,  amounting 
to  $1,300. 

The  comptroller  was  willing  to  pay  the  face  of  the  judgment,  but 
refused  to  pay  the  interest  thereon.  Considerable  negotiation  was 
had  between  the  parties,  but  the  comptroller  remained  firm  in  his 
refusal  to  pay  the  interest.  Some  suggestion  is  made  as  to  the 
authority  of  Polly  to  waive  or  give  up  the  interest,  it  being  claimed 
that  he  was  merely  a  trustee  for  the  collection  of  the  money,  and  had 
no  authority  to  waive  or  give  up  the  interest.  The  assignment  to 
Polly  was,  however,  absolute  in  form,  and  the  evidence  was  that  a 
App.  Div.— Vol.  XIV.        20 
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Mr.  Smith,  who  did  the  business  with  the  comptroller,  had  authority 
not  only  from  Polly,  but  from  his  assignor,  Brady,  to  do  what  he 
did  in  the  premises.  It  was  finally  agreed  between  the  parties  and 
the  comptroller  that  the  amount  of  the  judgment  should  be  paid,  less 
the  interest,  in  full  satisfaction  of  the  judgment,  and  thereupon  pay- 
ment was  made,  less  the  amounts  agreed  to  be  retained  on  account 
of  the  $1,000  claim,  and  Polly  executed,  acknowledged  and  deliv- 
ered to  the  comptroller,  under  seal,  a  satisfaction  of  the  whole  judg- 
ment. The  agreement  was  made,  the  money  paid,  and  the  satisfac- 
tion given  on  the  1st  of  September,  1892.  A  little  more  than  two 
years  thereafter,  and  October  1,  1894,  this  plaintiff  took  from  Polly 
a  reassignment  of  the  judgment,  so  satisfied,  and  any  moneys 
remaining  unpaid  thereon,  and  a  year  later,  in  September,  1895, 
brought  this  action,  praying  that  the  satisfaction  of  the  judgment 
be  canceled,  and  he  allowed  to  recover  the  two  items  hereinbefore 
referred  to.  The  court  upon  these  facts  ordered  judgment  in  favor 
of  plaintiff  for  the  two  items  sued  for,  with  interest  and  costs. 

We  think  that  the  judgment,  so  far  as  the  item  of  $1,300  interest 
is  concerned,  was  erroneously  ordered.  The  case  of  Cutler  v.  The 
Mayor^  etc,  (92  N.  Y.  166),  and  the  cases  therein  cited,  are  con- 
clusive against  the  plaintiff's  right  to  recover  the  interest  upon  the 
judgment,  after  the  face  of  the  judgment  had  been  paid  and  accepted 
in  full  settlement,  and  the  judgment  had  been  fully  satisfied.  It  waa 
held  in  that  case  that, "  where  one  entitled  to  an  award  for  damages  by 
reason  of  the  widening  of  Broadway  in  the  city  of  New  York,  made 
in  proceedings  under  the  act  of  1869  (Chap.  890,  Laws  of  1869), 
accepted  the  sum  awarded,  and  gave  a  receipt  acknowledging  pay- 
ment in  full  of  its  amount  *  *  *  the  right  to  interest  was  thereby 
waived,  and  an  action  to  recover  the  same  could  not  thereafter  be 
maintained  against  the  city,  and  this  although  the  claimant  demanded 
payment  of  interest  at  the  time,  and  protested  against  the  refusal  of 
the  comptroller  to  pay  tlie  same.  Interest  in  such  case  is  given  ae 
damages  for  non-payment  or  detention  of  the  money  awarded  (§  183, 
chap.  86,  Laws  of  1813),  and  is  only  to  be  recovered  with  the  prin- 
cipal by  action  ;  it  does  not  constitute  a  debt  capable  of  a  distinct 
claim.  Acceptance,  therefore,  without  action  of  the  sum  awarded 
in  full  payment  of  the  principal,  bars  an  action  for  such  damages.'* 
(Citing  Tillotson  v.  Preston^  3  Johns.  229  ;  Johnson  v.  Brannariy 
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5  id.  268 ;  People  v.  County  of  N.  F.,  5  Cow.  331 ;  Hamiltorb 
V.  Van  Rensselaer^  43  N.  Y.  244.)  And  we  may  add  the  cate 
of  Tenth.  iTa^.  Bank  y.  Mayor  (4  Hun,  429;  affd.,  80  K  Y- 
660). 

In  all  these  cases  there  was  a  debt,  and  the  interest  was  recoverable 
when  sued  for  with  the  principal,  as  damages  for  the  non-payment  of 
the  debt  when  due.  A  judgment  is  in  law  a  debt,  and  the  interest 
thereon  is  recoverable  as  damages  for  the  non-payment  of  the  judg- 
ment debt.  And  where  the  amount  of  the  judgment  is  accepted,  the 
interest  thereon  being  waived,  and  the  judgment  satisfied,  all  right 
thereafter  to  recover  the  interest  is  gone.  By  the  provision  of  the 
Code  of  Civil  Procedure  (§  1211)  the  judgment  bears  interest  from 
the  time  it  is  entered,  precisely  as  a  debt  bears  interest  from  the 
time  it  is  due.  The  interest,  unless  payable  by  the  express  terms  of 
a  contract  to  pay  interest,  is  recoverable,  not  by  virtue  of  the  con- 
tract, but  in  the  nature  of  damages  for  the  non-payment  of  the  debt^ 
and  a  judgment  stands  in  the  same  position  in  this  respect  as  a  debt, 
where  there  is  no  contract  to  pay  interest.  It  is  doubtful  if  a  judg- 
ment can  properly  be  called  or  said  to  be  a  contract  between  the 
parties  at  all  (  Wyman  v.  Mitchell^  1  Cow.  321),  but  even  if  it  can  be 
said  to  be  a  contract  {WGuire  v.  GaUagher^  2  Sandf.  404)  such 
contract  is  merely  to  pay  the  amount  of  the  judgment,  and  cannot 
be  extended  so  far  as  to  include  an  agreement  to  pay  interest  as  a 
part  of  the  contract  itself. 

The  interest  is  allowed,  as  in  the  case  of  a  debt,  in  the  nature  of 
damages  for  the  non-payment  of  the  judgment  when  due,  to  wit, 
when  entered.  {Sanders  v.  Z.  S,  cfe  M.  S.  B.  Co.,  94  N.  Y.  641 ; 
G* Brien  v.  Young,  95  id.  428 ;  Donnelly  v.  City  of  Brooklyn,  121  id* 
19.)  In  all  these  cases  it  was  lield  that  interest  was  recoverable  upon 
judgments,  not  by  virtue  of  any  contract  to  pay  interest,  but  simply  in 
the  nature  of  damages  for  default  in  the  payment  of  the  judgment. 
The  distinction  between  the  case  of  Cutler  v.  The  Mayor  {supra\ 
and  Devlin  v.  The  Mayor  (131  IS.  Y.  123)  is  clearly  shown  by  the 
opinion  in  the  latter  case.  There  is  no  conflict  between  the  two 
cases.  There  is  nothing  in  the  point  that  the  plaintiff  did  not  vol- 
untarily consent  to  the  retaining  of  the  interest  by  the  comptroller. 
No  coercion  was  shown  in  fact,  and  this  case,  in  this  respect,  cannot 
be  distinguished  from  the  case  of  Cutler  v.  The  Mayor  {supra). 
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Our  conclusion  is  that  the  judgment  should  be  modified  by  reduc- 
ing the  judgment  to  $412.64,  and  as  modified  affirmed,  without  costs 
to  either  party  of  this  appeal. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  Ingraham,  JJ., 
concurred. 

Judgment  modified  by  reducing  the  judgment  to  $412.64,  and  as 
60  modified  affirmed,  without  costs  to  either  party  on  this  appeal 


Oertrude  Kiernan,  an  Infant,  by  James  J.  Kiernan,  her  Guardian 
ad  Litem,  Respondent,  v.  The  Mayor,  Aldermen  and  Common- 
alty OF  the  City  of  New  York,  Appellant. 

Negligence  — failure  to  gua/rd  a  high  embankment  upon  a  street. 

In  an  action  based  upon  the  alleged  negligence  of  a  municipal  corporation,  it 
appeared  that  the  city  of  New  York  graded  an  avenue  by  building  an  embank- 
ment upon  it,  which  was  supported  by  a  retaining  wall,  rising  about  twelve 
feet  above  the  level  of  the  adjoining  lot,  and  having  no  guard  or  barrier  upon  its 
east  side.  In  the  middle  of  the  sidewalk  space  upon  that  side  was  a  single  row 
of  flags,  distant  about  four  feet  from  the  edge  of  the  embankment. 

While  passing  along  upon  this  flag  walk,  at  the  hottest  time  of  an  extremely  hot 
day,  the  plaintiff,  a  girl  aged  twelve,  tripped,  became  dizzy,  lost  conscious- 
ness, and  knew  nothing  further  until  she  was  found  at  the  bottom  of  the 
embankment  on  the  easterly  side. 

Sddy  that  it  was  a  question  for  the  jury  whether  the  absence  of  any  guard  or 
barrier  upon  the  edge  of  the  embankment  indicated  negligence  upon  the  part 
of  the  city; 

That  in  this  case  the  city  could  not  excuse  itself  by  the  claim  that  it  had  acted 
judicially  in  determining  to  leave  the  street  in  this  condition. 

Appeal  by  the  defendant,  The  Mayor,  Aldermen  and  Common- 
alty of  the  City  of  New  York,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  13th  day  of  April,  1896,  upon  the 
verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  14th  day  of  April,  1896,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 
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Framxns  J/1  Scott  and  WiUiam  H.  Rand^  Jr,^  for  the  appellant, 

Thomas  P.  Wickea^  for  the  respondent. 

Williams,  J. : 

The  action  was  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant. 

The  accident  in  which  the  injuries  were  received  occurred  on  the 
27th  day  of  September,  1895,  on  Fleetwood  avenue,  between  One 
Hundred  and  Sixty-second  and  One  Hundred  and  Sixty-third  streets^ 
in  the  city  of  New  York.  In  the  summer  of  1895  the  city  caused 
the  avenue  at  this  point  to  be  graded  by  building  an  embankment 
upon  it  about  twelve  feet  above  the  level  of  the  lot  adjoining  it^ 
and  practically  the  entire  width  of  the  avenue.  The  width  of  the 
avenue  was  sixty  feet,  the  roadway  for  teams  in  the  middle  was- 
thirty  feet,  and  on  either  side  there  was  a  space,  for  sidewalks,  of 
twelve  feet  eight  inches.  On  the  west  side  there  was  a  flagged  side- 
walk along  in  front  of  the  dwelling  houses  erected  there.  On  the 
east  side,  in  the  middle  of  the  sidewalk  space,  was  a  single  row  of 
flags  four  feet  in  width,  and  four  feet  two  and  a  half  inches  distant 
from  the  eastern  edge  of  the  embankment.  The  embankment  on 
the  east  side  was  supported  on  its  outer  edge  by  a  retaining  wall, 
which  at  the  bottom  was  five  and  a  half  inches  from  the  street  line, 
and  at  the  top  was  two  feet  three  and  a  half  inches  from  the  street 
line.  There  was  no  guard  or  barrier  on  the  easterly  edge  of  the 
embankment.  The  embankment  was  constructed  under  a  contract, 
and  was  completed  and  accepted  by  the  city  in  August,  1895.  Tlie 
contract  required  the  contractor  to  maintain  the  embankment  to  the 
width  and  grade  of  the  street,  and  during  the  performance  of  the 
work  to  place  proper  guards  upon  and  around  the  same  for  the  pre- 
vention of  accidents,  but  did  not  provide  for  the  erection  of  any 
permanent  guard  or  barrier  on  the  easterly  edge  of  the  embank- 
ment. At  the  time  of  the  accident  the  flags  along  the  easterly 
sidewalk  were  in  perfect  condition.  The  day  of  the  accident  was 
exceptionally  hot,  the  thermometer  standing,  at  nine  a.  m.,  at  95^ 
degrees ;  at  two  p.  m.,  120  degrees ;  at  three  p.  m.,  115  degrees,  and  at 
four  p.  M.,  104  degrees.  Between  two  and  three  p.  m.  the  plaintiff, 
a  girl  twelve  years  of  age,  who  had  been  sent  on  an  errand  from  her 
home  on  Fleetwood  avenue,  just  north  of  One  Hundred  and  Sixty- 
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tliird  street,  to  One  Hundred  and  Fifty-third  street,  was  returning 
to  her  home  along  the  avenue,  and  while  walking  along  the  flag 
walk  on  the  easterly  side  of  this  embankment,  about  thirty-five  feet 
south  of  the  intersection  of  One  Ilundred  and  Sixty-third  street,  her 
foot  tripped,  she  became  dizzy,  lost  consciousness,  and  knew  nothing 
further  until  she  was  found  at  the  bottom  of  the  embankment  on 
the  easterly  side.  She  had  evidently  gone  off  the  embankment, 
fallen  to  the  land  below,  and  had  been  seriously  injured. 

This,  action  is  brought  to  recover  damages  for  the  injuries  thus 
received.  The  verdict  was  a  moderate  one,  and  no  complaint  is 
made  that  it  was  excessive.  Nothing  appears  in  the  case  to  charge 
the  plaintiff  witl)* contributory  negligence,  and  this  question  is  not 
Buggested  by  the  appellant  on  this  appeal.  The  only  question  argued 
is  that  the  evidence  was  insuflScient  to  charge  the  defendant  with 
negligence,  in  failing  to  have  a  guard  or  barrier  on  the  easterly  edge 
of  the  embankment,  which  would  evidently  have  avoided  the  acci- 
dent. There  can  be  no  doubt  that,  as  a  general  proposition,  it  is 
the  duty  of  a  municipal  corporation  to  keep  and  maintain  its  streets 
and  sidewalks  in  a  reasonable  safe  condition  for  the  public  travel ; 
^nd  whether  that  duty  has  been  performed,  so  as  to  relieve  the  cor- 
poration from  the .  charge  of  negligence,  is  a  question  for  the  jury 
under  the  circumstances  of  each  particular  case.  The  absence  of  a 
^uard  or  barrier  along  the  edge  of  an  embankment,  at  the  side  of  a 
street,  road  or  bridge,  has  frequently  been  found  by  juries  to  consti- 
tute negligence,  for  which  actions  could  be  maintained,  and  such 
findings  have  been  upheld  by  the  courts.  {Hyatt  v.  Village  of 
Rondout,  44  Barb.  386 ;  affd.,  41  N.  Y.  619 ;  Fitzgerald  v.  City 
of  Binghamton^  40  Hun,  332 ;  affd..  Ill  N.  Y.  686 ;  Ivory  v. 
Town  of  Deerpwrk^  116  id.  476;  Ma^im  v.  Town  of  Champion^ 
50  Him,  88 ;  affd.,  119  N.  Y.  626.) 

It  is  said,  however,  that  the  failure  to  have  a  guard  or  barrier 
along  the  edge  of  this  embankment  was  the  exercise  of  a  qnasi- 
judicial  or  discretionary  power  by  the  city  authorities,  and,  there- 
fore, cannot  be  made  the  basis  of  a  charge  of  negligence,  and  the 
following  cases  are  cited  to  sustain  this  contention :  Urquhart  v. 
City  of  Ogdsnsbtirgh  (91  N.  Y.  67;  97  id.  238);  HubheU  v.  The 
City  of  Yonkera  (104  id.  434) ;  Monk  v.  Town  of  New  Ui/rechi 
{Id.  553),  and  other  cases. 
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These  cases,  however,  were  decided  upon  their  own  peculiar  facts, 
and  have  since  been  frequently  distinguished  by  tlie  courts  in  the 
cases  above  cited,  where  this  question  has  been  distinctly  raised,  and 
the  general  rule  of  liability  for  such  negligence  has  been  adhered  to 
and  upheld.  "We  do  not  deem  it  necessary  to  go  over  these  cases. 
The  Maxim  case  {supra)  was  a  case  of  failure  to  have  a  guard  or 
barrier  along  the  edge  of  an  embankment,  and  this  question  of  judi- 
cial and  discretionary  power  were  distinctly  raised.  A  recovery 
was  had,  which  was  sustained  by  the  General  Term  upon  a  review 
and  consideration  of  all  the  cases  here  relied  upon  by  the  appellant. 
And  the  Court  of  Appeals  affirmed  the  General  Term  without  an 
opinion.  In  the  Ilubhdl  case  {supra)  Judge  Peckham  distinctly 
recognized  the  correctness  of  the  general  rule  of  negligence  we 
have  stated,  but  distinguished  his  case,  and  showed  that  the  general 
rule  was  not  applicable  in  that  case. 

In  the  Fitzgerald  case  {supra)  the  Ogdensburgh  cases  were  held 
not  to  apply,  and  the  Court  of  Appeals,  in  111  New  York,  affirmed 
the  General  Term,  without  opinion.  In  the  Ivory  case  {supra)  both 
tlie  cases  in  104  New  York  were  considered  and  distinguished,  and 
the  general  rule  was  upheld.  We  think  that,  without  analyzing  or 
discussing  these  cases  in  detail,  or  attempting  to  distinguish  them, 
we  must  hold  that  it  was  a  question  for  the  jury  as  to  whether  the 
defendant  was  in  this  case  negligent  in  failing  to  maintain  a  guard 
or  barrier  along  the  westerly  edge  of  this  embankment.  The  city 
very  likely  could  not  be  held  liable  merely  because  the  contract  did 
not  provide  for  such  guard  or  barrier,  but  after  the  contract  was 
completed,  and  the  work  was  accepted  by  the  city,  it  maintained 
the  street  without  a  guard  or  barrier.  The  sidewalk  ran  along  the 
embankment  near  its  edge.  The  sidewalk  was  for  the  use  of 
travelers.  And  the  question  whether  the  street  and  sidewalk  in  that 
condition  were  reasonably  safe  for  public  travel,  when  this 
unguarded  embankment  was  so  close  to  the  sidewalk,  was  a  question 
of  fact  for  the  jury,  and  if  their  condition  was  not  reasonably  safe, 
then  the  city  neglected  its  duty  to  the  public  who  had  occasion  to 
and  did  use  the  sidewalk,  and  was  liable  for  any  injuries  caused  by 
such  negligence. 

It  cannot  be  held  as  a  general  proposition  that  a  city  may  excuse 
itself  from  a  charge  of  negligence  as  to  the  condition  and  care  of  its 
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streets,  merely  by  claiming  that  it  had  acted  judicially  in  determin- 
ing to  leave  the  street  in  a  dangerous  condition  for  public  travel. 
The  cases  in  which  any  such  a  rule  can  be  applied  at  all  must 
necessarily  be  quite  limited,  and  this  clearly  is  not  such  a  case. 

Our  conclusion  is  that  the  judgment  and  order  appealed  from 
should  be  affirmed,  with  costs. 

Van  Bbunt,   P.  J.,  Patterson,  O'Brien  and  Ingraham,   JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 


In  the  Matter  of  the  Application  for  Probate  of  a  Paper  Pro- 
pounded as  the  Last  Will  and  Testament  of  Kate  L.  Laudy, 
Deceased. 

Louis   H.  Laudy  and   Others,   Eespondents;   Ka.te  P.  Elliott, 

Appellant. 

New  trials  \chere  probate  is»ue%  are  tried  in  the  Supreme  Churt  — appeal  —  a  Hgno 
ture  to  a  will  must  be  seen  by  a  teitness  to  whom  it  is  acknowledged. 

Where,  in  a  proceeding  for  the  probate  of  a  will,  issues  of  fact  relative  to  the 
execution  thereof  have  been  tried  in  the  Supreme  Court  before  a  jury,  the 
practice  relative  to  the  granting  of  a  new  trial  is  the  same  as  tliat  which 
obtains  where  issues  of  fact  have  been  submitted  to  a  jury,  pursuant  to  an 
order  made  in  an  action. 

The  granting  of  new  trials  in  the  latter  case  being  governed  by  sections  999  and 
1003  of  the  CJode  of  Civil  Procedure,  it  is  not  necessary  that  a  motion  for  a  new 
trial  in  the  former  case  should  be  made  at  the  Special  Term  where  the  motion 
for  final  judgment  is  made,  but  such  motion  may  be  made  at  the  time  the 
verdict  was  rendered,  upon  the  grounds  specified  in  section  999  of  the  Code  of 
Civil  Procedure. 

An  order  denying  such  a  motion  for  a  new  trial  is  appealable  under  subdivision 
2  of  section  1347  of  the  Code  of  Civil  Procedure.  \ 

Upon  the  trial  of  issues  submitted  to  a  jury  relative  to  the  subscription  of  the 
testatrix's  name  to  a  will,  the  only  evidence  as  to  whether  there  had  been  a 
proper  acknowledgment  of  the  testatrix's  signature  was  given  by  one  of  the 
subscribing  witnesses,  who  testified  that  although  the  testatrix  had  studiously 
and  persistently  sought  to  prevent  the  witnesses  from  seeing  what  was  written, 
by  so  folding  the  will  that  neither  the  writing  nor  the  subscription  was 
visible,  he  had,  by  reason  of  the  accidental  raising  of  the  edge  of  the  fold. 
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observed  some  writing,  which  he  could  not  read,  where  the  testatrix's  signa- 
ture appeared  to  have  been  written. 

Bdd,  that  the  evidence  was  insufficient  to  sustain  a  finding  that  there  had  been  & 
proper  acknowledgment  within  the  statute. 

The  acknowledgment  by  a  testator  of  his  subscription  to  his  will  is  not  sufficient 
within  the  statute  (2  R.  8.  63,  §  40),  unless  the  signature  is  so  far  visible  to  the 
witnesses  that  they  can  see  and  know  that  the  name  purporting  to  be  subscribed 
is  the  name  of  the  testator.  It  is  not  sufficient  that  the  witnesses  see  that  there 
is  some  writing,  which  they  are  unable  to  read,  where  the  signature  is  claimed 
to  have  been. 

The  fact  that  subscribing  witnesses  to  a  will  signed  the  attestation  clause  is  not  a 
circumstance  tending  to  show  a  proper  execution  of  the  will  where  it  appeara 
that  they  were  not  permitted  to  read  or  even  to  see  such  clause. 

Appeal  by  the  contestant,  Kate  P.  Elliott,  from  an  order  of  the 
Supreme  Court,  made  at  a  Trial  Term  thereof,  and  entered  in  the 
oflSce  of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of 
June,  1896,  denying  her  motion  for  a  new  trial  upon  the  minutes, 
after  a  trial  by  a  jury  upon  questions  of  fact  as  to  the  execution  of 
the  last  will  and  testament  of  Kate  L.  Laudy,  deceased,  such  trial 
by  jury  having  been  ordered  by  the  Court  of  Appeals. 

Daniel  G.  BoUinSj  for  the  appellant. 

H,  B,  Cloasen  and  P,  Harwood  Vernon^  for  the  respondents. 

Williams,  J. : 

The  will  was  presented  for  probate  to  the  surrogate  of  the  county 
of  New  York.  The  surrogate  made  a  decree  denying  probate  of 
the  will.  On  appeal,  the  General  Term  of  the  Supreme  Court 
reversed  the  surrogate's  decree  and  made  a  decree  admitting  the  will 
to  probate.  On  appeal,  the  Court  of  Appeals  modified  the  decree 
made  by  the  General  Term  of  the  Supreme  Court  so  as  to  direct  a 
trial  by  a  jury,  at  a  Trial  Term  of  the  Supreme  Court,  of  certain 
questions  of  fact  arising  upon  the  issues  between  the  parties.  The 
trial  of  these  questions  of  fact  was  had  in  May,  1896,  and  the  jury 
found  that  the  instrument  presented  for  probate  was  not  subscribed 
by  the  testatrix  in  the  presence  of  the  witnesses,  but  that  she  did 
acknowledge  her  subscription  to  each  of  the  witnesses.  At  the  time 
the  verdict  was  rendered,  the  appellant  moved  to  set  aside  the  ver- 
App.  Div.— Yol.  XIY.        21 
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diet  and  for  a  new  trial  as  to  the  second  question  of  fact,  on  the 
ground  that  the  verdict  was  against  the  eviden(ie  and  against  the 
law,  and  upon  each  and  every  ground  specified  in  section  999  of  the 
Code  of  Civil  Procedure.  This  motion  was  denied,  and  from  the 
order  denying  the  motion  this  appeal  is  taken.  It  is  first  contended 
by  the  respondents  that  the  court  liad  no  power  to  entertain  the 
motion,  and,  as  a  consequence,  that  the  order  denying  it  was  not  erro- 
neous and  should  be  affirmed.  The  claim  is  that  a  motion  for  a  new 
trial  in  such  a  case  could  only  be  made  or  entertained  or  granted  by 
the  court  at  a  Special  Term  where  the  motion  for  final  judgment 
was  made.  We  do  not  regard  this  claim  and  contention  as  well 
founded.  It  seems  to  us  the  practice  in  this  class  of  cases  is  very 
clearly  prescribed  by  the  various  provisions  of  the  Code  of  Civil 
Procedure.  Section  2588  provides  that,  after  the  trial,  a  new  trial 
may  be  granted,  as  prescribed  in  section  2548  of  the  act.  Section 
2548  provides  that  a  new  trial  may  be  granted,  if  it  (the  trial)  took 
place  at  a  Trial  Term  of  the  Supreme  Court,  hy  the  Supreme 
Courtj  in  a  case  where  a  new  trial  of  specific  questions  of  fact  tried 
by  a  jury  pursuant  to  an  order  for  such  trial  made  in  an  action 
would  be  granted.  This  section  very  clearly  means  that  the  new 
trial  in  this  special  proceeding  may  be  granted  by  the  same  branch 
of  the  Supreme  Court,  at  the  same  time  and  upon  the  same  grounds 
that  it  would  be  granted  in  a  case  where  questions  of  fact  were 
ordered  to  be  tried  before  a  jury  in  an  action.  Any  other  construc- 
tion would  be  forced  and  unusual.  The  provisions  as  to  new  trials 
in  such  cases  in  an  action  are  found  in  section  1003  and  incidentally 
in  section  999.  The  latter  section  provides,  generally,  for  a  motion 
for  a  new  trial  in  case  of  a  trial  before  a  jury,  upon  the  minutes  of 
the  court,  at  the  same  time  at  which  the  verdict  is  rendered  ;  and 
then  section  1003  makes  these  provisions  applicable  to  causes  where 
questions  of  fact  are  ordered  to  be  tried  before  a  jury,  but  provides, 
specially,  that  such  new  trial  may  be  granted  as  to  some  of  the 
questions  tried,  and  denied  as  to  other  questions  tried  at  the  same 
time,  and  that  errors  committed  during  the  trial  may  be  disregarded 
when  substantial  justice  does  not  require  a  new  trial  to  be  granted, 
and  closes  with  the  provision  that  ^^  where  the  JudgCj  who  presided  at 
the  trial,  neither  entertains  a  motion  for  a  new  trials  nor  directs 
exceptions  taken  at  the  trial  to  be  heard  at  a  term  of  the  Appellate 
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Division  of  the  Supreme  Court,  a  motion  for  a  new  trial  can  be 
made  only  at  the  term,  where  the  motion  for  final  judgment  is  made, 
or  the  remaining  issues  of  fact  are  tried,  as  the  case  requires." 
These  provisions  seem  to  us  to  be  clear  and  unmistakable  and  to  pro- 
vide for  the  practice  that  was  adopted  in  this  case.  The  order  deny- 
ing the  motion  for  a  new  trial  was  appealable  under  subdivision  2, 
section  1347  of  the  Code  of  Civil  Procedure. 

We  are  called  upon,  therefore,  to  examine  the  appeal  upon  its 
merits  and  to  determinie  whether  the  order  denying  the  motion  for 
a  new  trial  was  properly  made.  The  principal  contention  by  the 
appellant  is,  that  the  evidence  was  insuflScient  to  sustain  the  finding 
of  the  jury  that  the  testatrix  acknowledged  her  subscription  to  the 
will  to  each  of  the  witnesses.  The  questions  to  which  these  answers 
were  made  were  in  the  precise  language  of  the  statute  prescribing  the 
requirements  necessary  for  the  proper  execution  of  a  will.  These  pro- 
visions are,  that  such  subscription  shall  be  made  by  the  testator  in 
"  the  presence  of  each  of  the  attesting  witnesses,  or  shall  be  acknowl- 
edged by  him  to  have  been  so  made  to  each  of  the  attesting  wit- 
nesses." (2  K.  S.  63,  §  40.)  The  jury  found,  and  the  fact  was  not 
controrerted,  that  the  subscription  of  the  testatrix  was  not  made  in 
the  presence  of  the  witnesses.  The  paper  had  been  subscribed  before 
the  witnesses  appeared.  The  question  is  whether  the  suhscription 
by  the  testatrix  was  acknowledged  by  her,  to  have  been  made,  to  each 
of  the  witnesses.  The  jury  answered  "  yes,"  and  the  appellant  claims 
there  was  no  evidence  to  support  that  answer  and  finding.  There 
was  evidence  to  show  that  the  will,  when  presented  to  the  wit- 
nesses, had  already  been  subscribed  by  the  testatrix,  and  that  she 
said,  in  the  presence  of  both  witnesses,  that  the  instrument  was  her 
will.  There  was  evidence  from  which  it  might  be  inferred  that  she 
told  them  she  had  s^ibficynhed  the  will.  The  real  controversy  was 
over  the  question  as  to  whether  she  exhibited  the  signature  to  both 
of  the  witnesses  and  whether  it  was  visible  to  them.  It  is  well 
settled  that  the  acknowledgment  of  the  subscription  is  not  sufficient 
within  the  statute  unless  the  signature  is  visible  to  the  witnesses. 
{Matter  of  Laudy  [this  same  case],  148  N.  Y.  407,  and  cases  therein 
cited.)  The  courts  say  that  the  subscribing  witnesses  to  a  will  are 
required  for  the  purpose  of  attesting  and  identifying  the  signature 
of  the  testator,  and  for  this  purpose  it  is  essential  either  that  the  wit- 
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nesses  shall  see  the  testator  svhacribe  his  name^  or  that  with  the  sig- 
nature visible  to  him  and  to  them^  he  shall  acknowledge  it  to  be  his. 
(^Lewis  V.  Lewis,  11  N.  Y.  220;  Matter  of  Mackay^  110  id.  611; 
Matter  of  Laudy^  supra.) 

In  Lewis  v.  Lewis  {&upra)  H  appeared  that  the  paper  was  so 
folded  that  they  did  not  see  any  subscription.  The  court  held  tlie 
will  not  properly  executed,  and  said  :  "  If  the  party  does  not  sub- 
scribe in  theii*  (the  witnesses')  presence,  then  the  signature  must  he 
shown  to  them^  and  identified^  and  recognized  by  the  party,  and  in 
some  apt  and  proper  manner  by  him  as  his  signature.  The  statute 
is  explicit  and  will  not  be  satisfied  with  anything  short  of  a 
substantial  compliance  with  its  terms." 

In  Matter  of  Mackay  {supra)  it  appeared  that  the  paper  was  so 
folded  that  the  witnesses  could  see  no  part  of  the  writing  except  the 
attestation  clause,  and  they  did  not  see  either  his  signature  or  Lis 
seal.  For  this  reason  the  will  was  held  not  to  have  been  properly 
executed.  The  court  used  the  language  first  quoted  by  us  above 
"  Subscribing  witnesses  to  a  will  are  required  by  law,"  etc.,  and  these 
cases  are  cited  and  approved  in  Matter  of  Laudy  {supra). 

If  this  language  of  the  courts  is  to  have  its  fair  and  reasonable 
construction,  the  signature  must  be  so  far  visible  to  the  witnesses 
as  that  they  can  see  and  know  that  the  name  purporting  to  be  sub- 
scribed is  the  namfis  of  the  testator.  Otherwise,  they  cannot  identify 
it  as  that  of  the  testator,  and  where  the  signature  is  so  far  intention- 
ally concealed  and  covered  up  by  the  testator,  that  the  witnesses  can 
merely  see  that  there  is  some  loriting  where  the  signature  is  claimed 
to  have  been,  but  cannot  read  the  writitigy  we  fail  to  see  how  it  can 
be  fairly  said  that  the  signature  is  visible  to  the  witnesses  in  such  a 
sense  as  to  constitute  a  compliance  with  the  statute  and  the  construc- 
tion given  to  its  language  by  the  courts.  In  this  case  it  appears 
that  the  testatrix  held  the  will  dovn  upon  the  table  with  both 
hands,  and  so  folded  as  that  neither  the  writing  nor  the  signature 
were  visible  except  as  the  edge  of  the  fold  was  accidentally  raased  so 
that  Dr.  Porter,  one  of  the  witnesses,  observed  that  there  was  some 
writing  where  it  now  appears  that  the  signature  of  the  testatrix  was 
written.  To  quote  from  the  doctor's  evidence,  "  I  don't  know  just 
exactly  how  it  (the  paper)  was  held,  but  it  was  held  in  such  a  way 
that  all   the   writing    was  covered   up   practically   except  that  I 
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conld  just  discover  that  there  had  been  writing  above  where  I 
signed.  There  was  writing  above  vjrhere  I  signed,  but  it  was 
covered  up  so  I  could  not  tell  what  it  was;  whether  the  writ- 
ing was  on  the  upper  sheet  folded  down,  or  under  it  on  the 
other  sheet,  I  cannot  swear.  She  held  the  paper  folded  with  the 
intention,  very  distinctly,  I  think,  of  concealing  everything  that  was 
written  above  where  I  signed,  putting  both  hands  upon  it,  but  as  I 
stood  up  to  sign  it  I  saw  there  was  writing  above  where  I  signed. 
I  think,  probably,  that  it  was  by  the  springing  up  of  the  paper  that 
I  was  able  to  see  it.  It  was  so  folded  as  to  conceal  all  the  writing, 
except  what  now  seems  to  be  the  lower  part  of  the  y  in  her  last  name, 
Laudy.  I  do  not  think  that  I  could  now  swear  that  I  saw  even  this 
part  of  the  y  when  I  signed  as  a  witness.  I  saw  that  she  was  anxious 
that  I  should  not  see  what  the  writing  was,  and  I  did  not  take  any 
pains  to  see  it.  It  was  in  her  attempt  to  fix  the  paper,  holding  it 
down,  that  I. saw  there  was  writing  there;  that  there  was  a  written 
document  of  some  kind.  There  was  writing  above  where  I  signed 
that  she  was  evidently  trying  to  cover  up."  It  will  be  remembered 
that  the  subscription  to  the  instrument  was  not  made  where  it  should 
have  been  at  the  end  of  the  will,  opposite  the  seal  placed  there,  and 
before  the  attestation  clause,  but  at  the  bottom  of  the  attestation 
clause,  so  that  this  witness  could  hardly  have  supposed,  at  the  time 
he  signed,  that  the  writing  he  did  see  was  the  signature  of  the  testa- 
trix. This  is  all  the  evidence  of  this  witness  upon  which  the  find- 
ing of  the  jury  in  question  can  rest.  The  evidence  of  tlie  other 
witness  was  clearly  insuflScient  to  support  any  such  finding  as  the 
jury  made,  and  need  not  be  referred  to  in  detail.  The  case  was  sent 
by  the  Court  of  Appeals  to  a  jury  for  trial,  not  upon  any  idea  that 
the  otherwitness  testified  to  a  proper  execution  of  the  will,  for  she 
distinctly  testified  it  was  not  so  executed,  but  upon  the  theory  that  the 
doctor's  evidence  may  have  been  sufficient  to  establish  a  proper  exe- 
cution of  the  will,  and  that  the  credibility  of  the  two  witnesses  was  a 
question  which  should  be  determined  by  the  jury.  The  record 
which  was  before  the  Court  of  Appeals  is  not  before  us  now,  and 
we  do  not  know  that  the  evidence  of  the  doctor,  there,  was  the 
same  that  it  appears,  in  the  record,  to  have  been  on  the  trial  before 
the  jury.  "We  assume  it  must  have  been  different,  because,  upon  the 
evidence  as  it  now  stands,  it  does  not  seem  to  us  that  the  Court  of 
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Appeals  could  have  believed  there  was  any  question  for  the  jury, 
even  upon  the  evidence  of  the  doctor. 

It  is  true  that  in  some  cases,  in  view  of  the  circumstances  and 
the  inferences  to  be  drawn  from  the  evidence,  a  will  may  be  found 
to  have  been  properly  executed  even  though  both  witnesses  fail  to 
testify  to  a  proper  execution  of  the  will.  Failure  of  the  memory  of 
the  witnesses  may  be  disregarded  and  the  facts  found  from  other  evi- 
dence in  the  case,  and  the  inferences  to  be  drawn  therefrom.  In 
this  case,  however,  there  is  an  utter  absence  of  any  facts  or  circnm- 
stances  from  which  an  inference  can  be  drawn  that  the  signature  of 
the  testatrix  was  visible  to  the  witnesses  or  either  of  them.  On  the 
contrary,  the  evidence  affirmatively  shows  that  the  testatrix  studi- 
ously and  persistently  prevented  the  witnesses  from  seeing  what  was 
written,  and  the  conclusion  is  irresistible  that  neither  witness  did  see 
the  signature,  so  as  to  read  it  or  be  able  to  identify  it,  or  to  say  tliat 
it  was  or  purported  to  be  a  signature  at  all. 

It  cannot  be  said  that  the  fact  that  the  witnesses  signed  the  attes- 
tation clause  was  a  circumstance  tending  to  show  a  proper  execution 
of  the  will,  because  it  appears  without  contradiction  that  the  wit- 
nesses were  not  permitted  to  read  or  even  see  the  contents  of  that 
clause. 

We  are  unable  to  perceive  how,  under  the  evidence  in  this  case, 
the  jury  wei*e  justified  in  making  the  answer  and  finding  complained 
of.  It  is  unnecessary  to  consider  the  alleged  error  in  the  charge  in 
view  of  the  conclusion  at  which  we  have  arrived  upon  the  main 
question  in  the  case. 

Our  conclusion,  therefore,  is  that  the  order  denying  the  motion  for       j 
a  new  trial  was  improperly  made  and  should  be  reversed  and  a  new       i 
trial  granted  as  to  the  second  question  of  fact,  with  costs  to  abide 
the  event.  i 

Van  Beunt,  P.  J.,  Patterson,  O'Beien  and  Ingraham,  JJ.,       , 
concurred. 
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Daniel  O'Hara,  Appellant,  v,  C.  Weslet  Harm  an,  Respondent, 
Impleaded  with  Horace  G.  Skidmore. 

Qmtract  — practical  construction  by  acts  of  the  parties  — joint  adventurers  —  account- 
ing as  among  partners  —  a  release  by  one  associate  renders  him  liable  to  ths 
others 

In  1883  the  plaintiff  and  the  defendants  entered  into  an  agreement  which  recited 
that  the  parties  had  agreed  to  make,  sell,  use  and  otherwise  dispose  of  certain 
patents  and  improvements  which  they  had  theretofore,  or  should  thereafter, 
make  or  become  possessed  of,  for  their  "  joint  equal  and  mutual  benefit,''  and 
provided  that  the  contracting  parties  "agree  and  bind  themselves  and  legal 
representatives  that  all  business  hereunder  shall  be  in  accordance  with  their 
joint  consent,  and  for  their  equal  benefit  and  profit." 
In  1884  and  1886  the  defendants  granted  licenses  for  the  use  of  a  certain  patent 
issued  to  them,  the  licensee  agreeing  to  pay  certain  royalties.  The  licensee 
paid  all  royalties  due  under  the  licenses  until  1892,  when  it  refused  to  do  so, 
whereupon  the  defendant  Skidmore  sued  for,  and  obtained,  his  share  of  the 
royalties,  due  for  the  years  1891  and  1892,  from  the  licensee,  but  the  defendant 
Harman,  who  was  an  employee  of  the  licensee,  did  not  receive  his  share  of 
such  royalties  because  he  executed  a  release  thereof  to  the  licensee. 
In  an  action  brought  for  an  accounting  under  the  agreement,  it  was 
Held,  that  the  action  was  maintainable; 

That,  although  the  agreement  was  not  full  or  definite,  the  parties,  by  acting  under 
it  for  eight  years,  and,  withcfut  any  disagreement,  dividing  between  them  all 
moneys  derived  from  the  patent  and  improvements,  had  given  a  practical  con- 
struction to  its  provisions  which  they  would  not  be  permitted  to  disavow; 
That,  if  the  agreement  did  not  create  a  technical  partnership,  it  was,  at  least,  a 
joint  adventure  entered  into  for  the  mutual  profit  of  the  parties,  giving  rise  to 
relations  between  the  parties  of  the  same  confidential  and  fiduciary  character 
as  existed  between  copartners,  and  that  the  rights  and  liabilities  of  the  parties 
would  be  determined  upon  the  same  principles  as  are  applied  by  courts  of 
equity  in  partnership  cases; 
That  the  action  of  the  defendant  Harman,  in  releasing  his  share  of  the  royalties 
to  the  licensee,  was  a  breach  of  his  trust  duty  to  his  co-adventurers,  because 
of  which  he  became  liable  under  the  agreement  to  account  to  them  for  the 
damage  which  they  had  suffered  thereby. 

Appeal  by  the  plaintiff,  Daniel  O'Hara,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  C.  Wesley  Harman, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  27th  day  of  June,  1S96,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Special  Term,  dismissing  his  complaint. 
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James  Z,  Bishop,  for  the  appellant. 

Edmund  Weimore  and  David  J.  Nexoland^  for  the  respondent. 

Williams,  J. : 

The  action  was  brought  for  an  accounting  under  an  agreement, 
which  is  as  follows : 

"  Whereas,  Daniel  O'Hara,  of  Waltham,  Massachusetts,  and 
Horace  G.  Skidmore  and  C.  Wesley  Harman,  both  of  Cincinnati, 
Ohio,  have  this  day  made  mutual  transfers  of  certain  improvements 
in  watch  cases,  etc.,  for  which  they  have  made  applications  for  let- 
ters patent  of  the  United  States ;  and,  whereas,  the  said  parties 
have  agreed  to  make,  sell  and  use  and  otherwise  dispose  of  said 
patents  and  patented  improvements  (and  all  improvements  in 
watches,  watch  cases  and  watch  attachments  that  any  one  or  more 
of  them  may  hereafter  make  or  become  possessed  of)  for  the  joint, 
equal  and  mutual  benefit  of  said  contracting  parties  : 

"  Now,  therefore,  they,  the  said  Daniel  O'Hara,  Horace  G.  Skid- 
more  and  C.  Wesley  Harman,  agree  and  bind  themselves  and  legal 
representatives  that  all  business  hereunder  shall  be  in  accordance 
with  their  joint  consent  and  for  their  equal  benefit  and  profit,  and 
should  either  member,  at  any  time,  contemplate  disposal  of  liifi 
interest,  or  any  part  of  it,  he  shall  first  give  the  others  the  oppor- 
tunity of  purchase  or  refusal. 

"  Witness  our  hands  this  28th  Dec,  1883.  ! 

"  DANIEL  O'HARA,  | 

"  HORACE  G.  SKIDMORE,  \ 

"  C.  WESLEY  HARMAN." 

The  complaint  set  out  this  agreement,  and  alleged  that,  in  accord-        , 
ance  with  the  stipulations  thereof,  he,  the  plaintiff,  had  accounted        j 
to  the  defendants  for  all  moneys,  royalties  and  profits  which  he  had        j 
derived  from  his  improvements  and  patents,  and  had  paid  over  to 
the  defendants  the  part  they  were  entitled  to,  and  had,  in  all  respects, 
performed  the  agreement  on  his  part,  but  that  the  defendant  Har- 
man,  though  he   derived   money,   royalties   and   profits  from  his 
improvements  and  patents  since  January  1, 1892,  to  which  the  plain- 
tiff was  entitled  to  the  one-third  part,  had  refused,  on  demand,  to 
account  therefor,  or  to  pay  over  to  the  plaintiff  the  part  to  which 
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lie  was  entitled,  and  prayed  for  an  accounting,  a  determination  of 
the  rights  of  the  parties,  and  judgment  for  the  amount  found  due 
to  him  from  such  defendant.  This  defendant,  in  his  answer,  admit- 
ted the  making  of  the  agreement  and  his  refusal  to  account,  and 
denied  the  other  allegations  in  the  complaint.  He  also  alleged 
breach  of  the  agreement  on  the  part  of  the  plaintiff,  and  that  he 
fully  complied  with  the  terms  of  the  agreement  on  his  own  part 
until  it  had  been  broken  by  the  plaintiff. 

It  appeared  by  the  evidence  given  on  the  trial  that  the  parties  to 
this  agreement,  at  the  time  the  agreement  was  made,  were  the  owners 
and  patentees  of  certain  improvements  in  watches  and  watch  cases, 
which  were  the  subject-matter  of  the  agreement,  and  that,  having 
entered  into  the  agreement  December,  1883,  the  parties  acted  under 
it  until  January,  1892,  dividing  between  them  the  moneys,  royalties 
and  profits  derived  from  these  patents  and  improvements;  that 
among  these  patents  and  improvements  was  one  known  as  the  screw 
case  patent,  issued  to  the  defendants,  and  that  licenses  and  agree- 
ments were  made  by  the  defendants  to  and  with  a  company  known 
as  the  "Fahys  Watch  Case  Co.,"  a  New  York  corporation;  one 
dated  April  3,  1884,  and  the  other  October  21,  1886  ;  that,  under 
these  agreements,  moneys,  royalties  and  profits  were  paid  by  this 
company  to  the  defendants  down  to  January  1,  1892,  and  were 
divided  between  the  defendants  and  the  plaintiff  under  their  agree- 
ment of  December  28,  1883. 

The  watch  case  company  refused  to  pay  the  royalties  for  the 
year  1891,  which  were  payable  January  1, 1892,  and  have  never  paid 
to  the  defendant  Harman  liis  one-half  of  such  royalties  for  that  or 
any  subsequent  year.  The  defendant  Skidmore  brought  actions 
against  the  watch  case  company  to  recover  his  one-half  of  tlie 
royalties,  making  the  defendant  Harman  a  party  defendant,  and  in 
those  actions  recovered  liis  one-lialf  of  the  royalties  for  the  years  1891 
and  1892,  and  received  the  same,  to  the  amount  of  many  thousand 
dollars ;  that  the  other  one-half  of  such  royalties  which  it  is  alleged 
the  defendant  Harman  was  entitled  to,  he  did  not  receive  because, 
September  16,  1892,  he  released  the  same  to  the  watch  case  com- 
pany ;  that  this  release  covered  the  royalties  then  due,  and  those  to 
accrue  thereafter  under  the  two  agreements,  and  at  the  time  this 
App.  Drv.—  Vol.  XIV.        22 
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release  was  executed  there  was  a  considerable  amount  alleged  to  be 
due  under  the  agreements.  It  was  claimed  tliat  the  execution  of  the 
release  defeated  the  right  of  these  defendants  to  recover  from  the 
watch  case  company  many  thousand  dollars  of  royalties,  of  whicli 
the  plaintiff  was  entitled  to  a  one-third  part  under  the  agreement  of 
December  28,  1883.  The  defendant  Harmau  was  in  the  employ  of 
Joseph  Fahys  &  Co.,  the  members  of  which  firm  were  managers^ 
officers,  directors  or  stockholders  of  the  watch  case  company. 
His  salary  in  1891  was  $3,700  ;  in  1892,  $4,000 ;  in  1894,  $5,000,  and 
in  1895,  $5,000,  and  commissions  on  sales  at  the  rate  of  three-tenths 
of  one  per  centum  of  the  total  output,  such  commissions  amounting^ 
to  $5,000,  and  thus  making  his  salary  for  that  year  $10,000. 

The  release  recited  a  consideration  of  one  dollar  and  other  valuable 
consideration  received  by  him,  and  Ilarman  testified  that  Skidmore 
had  brought  suits  under  the  agreements  in  which  he,  Harman« 
refused  to  join,  being  in  the  employ  of  Fahys  &  Co.,  and  being 
advised  by  his  counsel,  who  was  the  counsel  for  Fahys  &  Co.,  that 
the  watch  case  company  was  not  liable  for  royalties  under  the  con- 
tracts, and  believing  such  advice  he  executed  the  release.  No  evi- 
dence was  given  on  the  part  of  the  defendant  Harman.  The  court 
rendered  its  decision,  wherein  it  was  found,  among  other  things^ 
as  matter  of  fact,  that  the  defendant  Harman  had  not  received 
or  become  entitled  to  any  moneys,  royalties  or  profits  since  January 
1, 1892,  for  which  he  was  bound  to  account  to  the  plain  tiff  under  the 
agreement  in  suit,  and,  as  a  conclusion  of  law,  that  no  partnership  or 
partnership  relation  was  created  by  the  agreement,  or  anything  done 
under  it  by  the  parties,  and  the  plaintiff's  complaint  was  dismissed 
on  the  merits.      The  plaintiff  excepted  to  this  decision. 

It  will  be  seen  that  the  facts  are  undisputed,  and  that  two  questions 
arise  upon  this  appeal :  Firsts  whether  the  agreement  of  December 
28,  1883,  gave  the  plaintiff  the  rights  claimed  by  him,  and,  if  so, 
second^  whether  an  action  in  equity  is  the  proper  remedy  to  secure 
such  rights.  The  agreement  is  not  full  or  definite  in  its  terms,  but 
the  parties,  having  made  it,  acted  under  its  provisions,  as  they  all 
understood  them,  without  any  disagreement,  and  divided  the  mon- 
eys, royalties  and  profits  received  by  them  respectively  for  eight 
years.  They  thus  gave  a  practical  construction  to  its  provisions,  which 
the  court  should  not  disregard,  and  which  the  defendant  Harman, 


Digitized  by 


Google 


O^HARA  V.  HARMAN.  171 


App.  Div.]  First  Department,  February  Term,  1897. 

having  so  long  profited  by,  should  not  be  permitted  to  disavow.  Even 
if  the  agreement  did  not  technically  create  a  copartnership  or  consti- 
tute the  parties  copartners,  it  was  at  least  a  joint  adventure  entered 
into  for  the  mutual  profit  of  all  the  parties,  and  the  relations  between 
them  were  of  the  same  confidential  and  fiduciary  character  as  those 
existing  between  copartners.  Thougli  tlie  provisions  of  the  agree- 
ment were  not  specific  and  certain  as  to  the  details,  by  fair  implica- 
tion, in  view  of  what  the  parties  did  under  the  agreement,  we  must 
assume  that  they  were  to  deal  with  their  respective  patents  and 
improvements,  and  to  acquire  such  moneys,  royalties  and  profits  as 
they  were  fairly  able  to,  in  the  exercise  of  their  best  judgment,  and 
to  divide  with  each  other  the  profits  thus  secured. 

They  were  to  act  in  good  faith  and  to  deal  honestly  and  fairly 
with  each  other  and  to  account  for  the  profits  actually  received. 
Beyond  this  their  liability  did  not  extend,  unless  they  were  guilty  of 
breach  of  trust  and  misconduct  in  their  fiduciary  relations  with  each 
other,  but  it  cannot  be  said  that  they  might  with  impunity  cheat 
and  defraud  each  other,  and  if  they  attempted  to  do  so  we  are 
unable  to  see  why  they  might  not  be  held  liable  for  tlie  damages 
resulting  from  such  breach  of  trust  and  misconduct. 

It  appears  here  beyond  doubt  that  the  watch  case  company, 
under  their  agreements  with  the  defendants,  was  liable  for  large 
royalties  for  the  years  1891,  1892  and  the  following  years.  The 
watch  company  had  paid  these  royalties  from  1884  and  1886  down 
to  1891  and  1892  without  objection,  and  if  the  defendant  Harman 
had  acted  fairly  and  honestly  with  his  associates,  the  watch  case 
company  would  have  been  obliged  to  continue  paying  such  royal- 
ties. The  defendant  Ilarman,  in  making  the  release  in  September, 
1892,  enabled  the  watch  case  company  to  avoid  the  further  pay- 
ment of  such  royalties,  and  he  made  the  release,  not  because  he  was 
under  any  obligation  to  do  so,  but  because  he  was  in  the  employ  at 
a  large  salary  of  those  persons  who  were  interested  in  and  conducted 
the  watch  case  company,  and  desired  to  grant  them  a  favor. 

So  far  as  his  own  interest  in  the  matter  was  concerned,  he  might 
grant  such  a  favor  to  the  company,  but  when  he  interfered  with  the 
rights  of  his  associates  to  their  great  disadvantage,  he  was  guilty  of 
a  breach  of  his  trust  relation  with  them,  and  of  misconduct  in  his 
fiduciary  capacity,  and  become  liable  to  them,  under  their  agreement, 


Digitized  by 


Google 


172  O'HARA  V.  HARMxiN. 

First  Department,  February  Term,  1897.  [Vol.  14. 

for  whatever  damages  they  suflEered,  and  to  account  to  them  for 
s.ich  damages. 

There  seems  to  be  no  doubt  but  that  the  agreement  of  December 
28,  1883,  gave  the  plaintiff  the  rights  which  he  claimed  in  this 
action. 

That  this  action  was  the  proper  remedy  to  secure  such  rights  can- 
not be  doubted. 

Even  if  the  relations  between  the  parties  were  not  those  of  a 
technical  copartnership,  but  a  joint  adventure,  the  agreement  is  still 
to  be  enforced  and  the  rights  and  liabilities  of  the  parties  deter- 
mined upon  the  same  principles  as  are  applied  by  courts  of  equity 
in  partnership  transactions. 

In  Marston  v.  Gould  (69  N.  Y.  220),  which  grew  out  of  a  joint 
adventure  in  the  purchase  and  sale  of  stocks,  Judge  Allen  stated 
the  rule  in  reference  to  the  jurisdiction  of  courts  of  equity  as  fol- 
lows :  "  Whether  the  property  in  the  shares  purchased  was  in  the 
plaintiflE  and  defendant  as  partners  or  not,  the  relation  between 
them  was  of  the  same  confidential  and  fiduciary  character  as  between 
partners,  and  by  Analogy  the  same  remedy  in  equity  may  be  had  for 
a  violation  of  the  trust  by  either,  and  a  misappropriation  or  diversion 
of  the  stock  or  funds  in  which  they  had  a  common  interest,  or  from 
which  profits  were  to  be  made.  Courts  of  equity  hold  each  partner 
responsible  to  the  other  for  all  losses  sustained  by  the  misconduct  or 
a  misapplication  of  the  partnership  funds.     (Story  on  Part.  §  233.) 

"  The  same  remedy  exists  against  any  one  occupying  the  position  of 
a  quasi  partner  involving  the  same  trust,  duties  and  obligations. 
The  action  of  the  plaintiflE  was  not,  therefore,  misconceived,  whether 
it  be  regarded  as  an  action  for  an  accounting  and  a  distribution  of 
tlie  profits,  or  for  the  adjustment  of  losses  sustained  by  the  miscon- 
duct of  the  defendant." 

So,  in  Wilcox  v.  Pratt  (125  X.  Y.  688),  it  is  said :  "  Whether  it 
was  a  partnership  or  a  joint  enterprise,  the  contract  is  to  be  enforced, 
and  the  rights  and  liabilities  of  the  parties  determined  upon  the 
same  principles  as  are  applied  by  courts  of  equity  to  partnership 
transactions."  The  right  to  an  accounting  rests  in  such  instances  in 
the  trust  reposed  by  each  of  the  persons  engaged  in  the  joint  enter- 
prise in  his  associates  and  in  the  control  of  the  joint  property  which 
is  lodged  in  each  as  agent  for  the  others. 
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It  is  not  necessary  to  cite  other  authorities  for  this  proposition. 
It  is  too  well  established  to  be  doubted. 

Our  conclusion  is  that  the  judgment  appealed  from  was  improp- 
erly ordered,  and  that  it  should  be  reversed  and  a  new  trial  granted^ 
with  costs  to  the  appellant  to  abide  event. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  Inoraham,  JJ.^ 
concurred. 

Judgment  reversed,  new  trial  granted,  costs  to  appellant  to  abide 
event. 


James  Rorke,  Appellant,  v.  Societ6  des  Huiles  i^OLrvB  ue  Niob 
and  Thomas  N.  Dwyer,  Respondents. 

Trade  mark — scUe  of  ,  by  a  receiver  of  a  firm  —  injwiction, 

A  plaintiff  in  an  action  brought  to  restrain  the  use  of  a  trade  mark  or  label,  must^ 
in  order  to  obtain  an  injunction  pendente  lite,  show  that  he  is  the  owner  of  the 
trade  mark  or  label,  and  is  entitled  to  its  exclusive  use,  and  that  the  defendants 
are  wrongfully  and  to  his  detriment  using  or  imitating  it. 

"Where,  at  an  auction  sale  of  the  assets  of  a  copartnership  by  a  receiver 
appointed  in  an  action  for  its  dissolution,  one  of  the  partners  buys  a  trade  mark 
or  label,  owned  and  used  by  the  firm,  the  other  partner,  having  received  the 
benefit  of  the  purchase  price,  is  estopped  from  claiming  the  right  to  use  the 
trade  mark  or  label  adversely  to,  or  in  competition  with,  the  purchasing  partner. 

Appeal  by  the  plaintiff,  James  Rorke,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  11th 
day  of  December,  1896,  denying  his  motion  for  an  injunction  pen- 
dente lite. 

The  action  was  brought  to  restrain  the  use  hi  a  trade  mark  or  label 
whicli  the  plaintiff  claimed  to  own,  and  for  an  accounting  of  the 
profits  realized  upon  goods  sold  under  such  trade  mark  or  label. 

George  A,  Strong^  for  the  appellant. 

George  Putnam  Sjnith^  for  the  respondents. 

Patterson,  J. : 

This  is  an  appeal  from  an  order  denying  the  plaintiff's  motion  for 
an  injunction  to  restrain  the  defendants  from  using  a  trade  mark 
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or  label,  the  ownership  of,  and  the  exclusive  right  to  use  which,  is 
claimed  by  the  plaintiff.  The  court  below  refused  to  grant  an 
injunction  pending  suit  on  the  ground  that  the  plaintiff  had  not 
made  out  a  sufficient  case  for  an  injunction,  it  appearing  that  all 
the  equities  were  denied  in  the  papers  used  in  opposition  to  the 
motion. 

An  examination  of  the  record  satisfies  us  that  the  injunction 
should  have  been  granted.  It  was  incumbent  upon  the  plaintiff  to 
show,  in  order  that  he  might  be  entitled  to  this  injunction,  that  he 
was  in  fact  the  owner  of  the  trade  mark,  entitled  to  its  exclusive 
use,  and  that  the  defendants  were  wrongfully  and  to  his  detriment 
using  or  imitating  that  trade  mark  or  label.  Those  things  were 
abundantly  shown.  The  plaintiff's  ownership  was  not  only  made 
out  by  independent  or  original  proof,  but,  as  between  it  and  the 
defendant  society,  it  had  been  established  by  an  adjudication  of  this 
court.  The  facts,  as  they  appear  in  tliis  connection,  are  the  follow- 
ing, viz.,  the  plaintiff  and  the  defendant  Dwyer,  prior  to  October, 
1893,  composed  the  firm  of  T.  N.  Dwyer  &  Co. ;  they  were  mer- 
chants in  the  city  of  New  York,  and  dealers,  among  other  things,  in 
olive  oil  imported  from  Nice,  in  France.  In  the  conduct  of  their 
business  they  had  designed  and  used  a  trade  mark  or  label,  a  speci- 
men of  which  is  set  out  in  the  complaint.  That  label  was  only  used 
as  designating  goods  imported  and  sold  by  that  firm.  The  trade 
mark  or  label  did  not  belong  to  the  manufacturers  or  exporters  of 
the  goods.  Those  goods  were  not  sold  by  T.  N.  Dwyer  &  Co.,  as 
the  agents  of  the  exporters,  but  that  firm  bought  and  paid  for,  under 
certain  contracts,  the  goods  they  imported  and  sold  in  this  country. 
Originally  they  bought  goods  of  Normandin  &  Co.,  then  of  one 
Audemard,  afterwards  of  the  Societe  des  Huiles,  etc.  The  oil,  when 
purchased  in  France,  was  bottled  by  the  manufacturers,  and  the  label 
designed  and  used  by  Dwyer  &  Co.  seems  to  have  been  put  upon  the 
bottles  in  France  by  the  manufacturei-s  of  the  oil,  and  when  Dwyer  & 
Co.  ceased  to  buy  oil  of  Normandin  &  Co.  labels  in  the  possession  of, 
but  not  used  by,  the  last-named  firm,  were  sent  to  Audemard,  and  while 
Dwyer  &  Co.  carried  on  business  witli  him,  such  labels  were  put  on  the 
bottles  bought  from  him,  and  when  they  ceased  dealing  with  him 
and  began  to  transact  business  with  the  Society,  labels  of  Dwyer  & 
Co.  were  put  on  the  bottles  by  the  Society,  but  Dwyer  &  Co.  always 
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paid  for  them.  After  October,  1893,  difficulties  arose  between 
Dwyer  and  Rorke,  and  a  bill  was  tiled  to  dissolve  the  partnership 
existing  between  them.  At  that  time  they  were  importing  the  oil 
of  the  Society  under  a  written  contract.  In  that  action  receivers 
^vere  appointed  by  consent,  and  those  receivers  were  authorized  to 
sell  all  the  assets  and  property  of  the  firm,  among  such  assets  and 
property  being  the  trade  mark  or  label  and  the  contract  with  the 
Societe  des  Huiles.  The  sale  was  at  auction,  and,  consequently,  was 
open  to  competition,  but,  in  the  nature  of  things,  the  trade  mark  and 
the  label  were  property  of  such  a  character  that  competition  would 
necessarily  be  restricted  to  the  two  partners  of  the  firm.  Rorke 
bought  in  the  trade  mark  or  label,  and  the  fact  that  Dwyer 
allowed  him  so  to  do  is  acquiescence  on  his  part  in  the  purchase 
inade  by  his  former  partner,  and  that  is  sufficient  to  estop  Dwyer 
from  making  any  claim  to  a  right  to  use  that  trade  mark  adversely 
to  or  in  competition  with  Rorke,  for  in  the  adjustment  of  the 
copartnership  business  by  the  receivers  he,  Dwyer,  received  what- 
ever benefit  may  have  been  derived  from  that  transaction.  But  as  to 
the  Society  the  plaintiff's  ownership  is  established  by  an  adjudication 
of  this  court.  The  Society  brought  an  action  against  Rorke  to  restrain 
Lis  use  of  the  trade  mark  or  label.  Issue  was  joined,  Rorke  setting 
up  his  right  and  title.  The  Society  claimed  that  it  owned  the  trade 
mark  and  that  Dwyer  &  Co.  were  merely  its  agents  and  used  the 
trade  mark  as  its  agents.  On  the  trial  of  the  cause  the  court  found 
as  matter  of  fact  that  the  Society  was  not  the  owner ;  that  Dwyer  & 
Co.  did  not  use  the  trade  mark  or  label  as  its  agents,  but,  on  the 
contrary,  that  it  was  the  property  of  that  firm.  The  judgment  of 
the  trial  court  was  affirmed  by  the  Appellate  Division,*  and  that 
question  respecting  the  ownership  was  set  at  rest  by  the  adjudica- 
tion in  the  action  referred  to,  and  is  conclusively  established  so  f^r 
as  any  matter  litigable  between  the  parties  to  this  action  is  con- 
cerned. It  is  asserted,  however,  by  the  defendants  that  the  label 
and  trade  mark  were  originally  devised  only  to  designate  oil  pro- 
duced and  supplied  by  particular  shippers,  namely,  Audemard,  and 
afterwards  the  Society ;  and  that,  by  virtue  of  the  relations  estab- 
lished between  the  Society  and  Dwyer  &  Co.,  the  plaintiff  must  be 
restricted  in  the  use  of  his  property  right  in  the  label  and  trade 
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mark  to  oil  manufactured  or  produced  by  the  Society.  That  posi- 
tion is  not  maintainable.  The  label  and  trade  mark  were  not 
designed  to  indicate  any  particular  manufacture  of  oil,  except  such  a& 
was  produced  at  Nice,  in  France.  Dwyer  &  Co.  devised  and  used  the 
trade  mark  long  l)ef ore  purchases  of  oil  were  made  either  from  Aude- 
mard  or  the  Society,  and  there  was  nothing,  so  far  as  these  papers  show^ 
in  the  contracts  either  with  Audemard  or  the  Society,  which  limited 
Dwyer  &  Co.  to  the  use  of  the  label  or  trade  mark  upon  oil  produced 
by  them  only.  It  does  not  lie  with  the  Society  to  say  that  Rorke  can- 
not use  this  label  and  trade  mark  in  his  business  as  a  merchant  selling 
olive  oil  produced  at  Nice.  It  declines  and  refuses  to  sell  him  oil^ 
although  it  was  notified  that  he  was  the  purchaser  of  the  contract 
on  the  sale  of  the  assets  of  the  copartnership  of  which  he  was  a. 
member.  We  do  not  mean  to  say  that  the  Society  was  bound  to 
sell-  him  oil,  but  it  cannot  be  heard  to  say  that  Rorke  cannot  use  the 
trade  mark  and  the  label  which  he  purchased;  and  Dwyer  ia 
estopped  from  so  saying  because  of  the  title  and  ownership  which 
was  conferred  upon  the  purchaser  by  the  assignment  made  by  the 
receivers,  and  from  which,  presumably,  he  received  whatever  benefit 
may  have  arisen  out  of  the  payment  of  the  purchase  money.  Nor 
is  there  anything  at  all  in  the  claim  that  the  plaintiff  is  making  false 
representations  or  deceiving  the  public  in  the  use  he  makes  of  the 
label  and  trade  mark.  There  is  nothing  whatever  to  indicate  on  the 
face  of  the  label  that  Rorke  is  selling  the  oil  of  the  Society.  Its 
name  does  not  appear  in  any  way  on  the  label  or  trade  mark.  On 
the  contrary,  it  plainly  appears  that  it  is  not  the  oil  produced  by  the 
Society  that  is  sold  by  the  plaintiff,  but  the  oil  of  Louis  Caisson 
&  Co.  The  equities  of  the  case,  notwithstanding  the  defendants* 
denials,  are  altogether  with  the  plaintiff,  and  the  court  below  erred 
in  refusing  to  grant  the  injunction  applied  for. 

The  order  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  for  an  injunction  granted,  with  ten  dollars 
costs  to  abide  the  event. 

Van  Brunt,  P.  J.,  Williams,  O'Brien  and  Ingraham,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs  to  abide  event. 
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Augusta  G.  Genet,  Respondent,  v.  The  President,  Managers 
AND  Company  of  the  Delaware  and  Hudson  Canal  Company, 
Appellant. 

Lease  of  coal  lands  in  a  foreign  State  —  a  construction  giten  hy  the  New  York  courts 
governs  —  conversion  —  fneasure  of  damages  —  evidence  of  value, 

IfVhere  an  instrument,  referred  to  as  a  lease,  reciting  that  the  lessor  has  leased 
**  all  the  coal  contained  in,  on  or  under"  a  certain  parcel  of  land,  and  providing 
for  the  mining  of  the  coal  by  the  lessee,  has  been  construed  by  the  Court  of 
Appeals  of  the  State  of  New  York  as  merely  an  executory  contnict  for  the  sale 
of  coal  to  be  mined,  such  construction  will  prevail  over  parol  evidence  of 
judicial  experts  and  the  decisions  of  the  courts  of  Pennsylvania,  where  the 
land  is  situated,  to  the  effect  that  the  instrument  is  a  conveyance,  and  that  it 
devolves  upon  the  lessee  the  ownership  of  the  coal  in  place  and  unsevered 
from  the  land. 

^Wliere  an  executory  contract  for  the  mining  of  coal,  made  in  the  form  of  a  lease^ 
contemplates  that  all  the  coal  to  be  mined,  and  deemed  merchantable,  shall  be 
only  such  as  will  pass  over  a  screen  having  a  one-half  inch  mesh,  and  that 
all  which  falls  through  the  screen  shall  be  considered  as  mine  waste  or  "culm,'' 
the  latter  product  remains  the  property  of  the  lessor;  and  where  it  appears 
that,  by  reason  of  discoveries  and  inventions  made  subsequent  to  the  lease,  this 
culm  was  converted  by  the  lessee  into  small  coal  denominated  pea  coal,  buck- 
wheat and  birdseye  coal,  and  became  a  valuable  article  of  merchandise,  the 
lessor  is  entitled  to  recover  its  value  of  the  lessee  ;  and  where  such  small  coal 
is  known  to  the  lessee  to  have  a  value,  and  is  taken  by  it  without  the  knowledge 
of  the  lessor,  its  owner,  is  never  accounted  for,  nor  offered  to  be  accounted  for, 
the  taking  is  not  innocent,  but  is  wrongful. 

The  ordinary  measure  of  damages  applicable  in  cases  of  trover  and  conversion,  or 
in  actions  of  assumpsit  upon  an  implied  promise  to  pay,  applies  to  such  a  case, 
and  the  lessor  is  entitled  to  recover  the  value  of  the  product  which  would  have 
passed  through  the  one-half  inch  mesh  as  of  the  time  and  at  the  place  where  the 
coal  was  taken  or  used  by  the  lessee,  as  the  bringing  of  this  small  coal  to  the 
surface  of  the  earth  and  running  it  through  machinery  of  the  lessee  in  the  same 
way  as  other  coal,  was  a  necessary  incident  of  the  operation  of  mining  other 
coal  of  larger  sizes  for  which  the  lessee  was,  by  the  terms  of  the  lease,  to  pay. 

Where,  under  the  proper  construction  of  a  contract,  such  small  coal  remains  the 
property  of  the  lessor,  the  lessee  cannot  show  by  a  witness  the  fair  market 
royalty  paid  for  pea  and  buckwheat  coal,  in  connection  with  leases  or  con- 
tracts by  which  the  right  to  take  other  and  larger  sizes  of  coal  is  granted. 

Appeal  by  the  defendant,  The  President,  Managers  and  Com- 
pany of  the  Delaware  and  Hudson  Canal  Company,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
App.  Div.— Vol.  XIV.         23 
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office  of  the  clerk  of  the  county  of  New  York  on  the  10th  day  of 
August,  1896,  upon  the  report  of  a  referee. 

Frank  E.  Smith  and  Matthew  Hale^  for  the  appellant. 

George  C,  Genet^  for  the  respondent. 

Patterson,  J. : 

The  instrument  by  which  the  contract  relations  between  the  par- 
ties to  this  action  were  established  has  been  a  fruitful  source  of  liti- 
gation in  the  courts  of  this  State,  and  some  of  the  rulings  hereto- 
fore made  have  a  controlling  influence  in  the  disposition  of  this 
appeal  and  will  be  referred  to  hereafter.  This  particular  action  was 
brought  to  recover  moneys,  a  part  under  the  provisions  of  that  instru- 
ment and  a  part  independently  of  its  terms,  that  is  to  say,  to  recover 
royalties  on  a  certain  quantity  of  coal,  which  royalties  are  pro- 
Tided  for  by  the  terms  of  the  instrument,  and  also  to  recover  the 
value  of  certain  other  quantities  of  coal  alleged  to  have  belonged 
to  the  plaintiff  and  to  have  been  taken  by  the  defendant,  and  which 
were  not  covered  by  nor  included  in  any  provision  for  compensa- 
tion contained  in  the  instrument.  It  is  sliowu  by  the  record  that 
in  the  year  1864  the  plaintiff  was  the  owner  of  a  tract  of  land  in 
the  county  of  Luzerne  in  the  State  of  Pennsylvania,  under  the  sur- 
face of  which  were  certain  beds  or  veins  of  coal,  and  on  the  twenty- 
eighth  of  March  of  that  year  she  entered  into  an  agreement  in  writing 
with  the  Delaware  and  Hudson  Canal  Company,  which  is  generally 
referred  to  as  a  lease,  and  which  recites  that  the  party  of  the  first 
part  hath  leased  and  doth  hereby  lease,  etc.,  "  all  the  coal  contained 
in,  on  or  under  that  certain  piece  or  parcel  of  land,"  dcvscribing  it. 
The  coal  is  referred  to  as  that  "  supposed  to  be  contained  "  in  certain 
named  veins,  but  in  any  event  to  include  all  that  can  be  economi- 
cally mined  or  taken  out  from  the  above-described  premises.  The 
right  to  enter  upon  and  dig  and  mine  and  remove  coal,  to  make 
shafts,  slopes  or  tunnels,  the  right  of  way  for  railroads,  switches, 
ditches,  drains,  the  use  of  the  land  for  digging  air  shafts,  the  use  of 
all  the  land  required  for  repair  shops  and  for  piling  coal  or  culm,  and 
all  other  appurtenances  required  for  mining,  receiving  and  remov- 
ing, cleaning,  screening,  etc.,  were  also  conceded  by  the  instrument. 
It  also  contained  a  provision  that  the  canal  company  should  mine 
not  less  than  a  stated  quantity,  and  also  "  that  if  the  coal  in  any  of 
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the  veins  shall  not  prove  to  be  of  a  merchantable  quality,  or  if  it 
become  impracticable  to  mine  the  same  in  consequence  of  extraordi- 
nary expense  in  mining  and  cleaning  said  coal,  or  if  the  veins  should 
prove  to  be  of  such  quality  and  thickness  that  the  coal  cannot  be 
mined  and  prepared  for  market  without  greater  expense  "  than  that 
incurred  in  taking  coal  from  the  same  veins  in  mines  which  belong 
to  the  canal  company,  then  the  hability  of  that  company  to  mine, 
take  and  pay  for  said  coal  should  cease.  Other  provisions  are  made 
with  reference  to  the  cessation  of  liability  of  the  company  under 
certain  stipulated  contingencies. 

The  defendant  contracted  to  pay  for  coal  mined  and  taken  out 
in  pursuance  of  the  agreement  at  the  rate  of  twelve  and  a  half  cents 
for  every  ton  of  2,240  pounds  of  clean  merchantable  coal,  exclusive 
of  culm  or  mine  waste  that  will  pass  through  a  mesh  of  one-half 
inch  square^  payments  to  be  made  in  a  certain  way  and  at  certain 
times.  The  defendant  agreed  to  erect  scales  to  weigh  the  coal  and 
to  do  other  things  not  necessary  now  to  mention.  What  was  meant 
by  "  merchantable  coal "  is  defined ;  and  the  defendants  were  authorr 
ized  by  the  agreement  to  use  and  occupy  "  the  rights  and  privileges 
hereby  granted  any  the  openings,  buildings,  fixtures  and  appurie- 
nances  made  and  constructed  by  them  for  the  mining,  preparing  and 
forwarding  coal  under  this  agreement,  for  the  mining,  preparing 
and  forwarding  coal  from  any  adjoining  or  contiguous  lands,  until 
all  the  lands  that  they  desire  to  take  coal  from  and  that  can  be 
mined  and  taken  out  through  said  openings,  shafts  and  slopes,  shall 
be  exhausted." 

The  defendant  entered  into  the  possession  of  the  land,  began 
mining  operations,  constructed  breakers  and  supplied  whatever 
accessories  were  necessaiy  to  the  business  of  mining,  and  took  from 
the  plaintiffs  land  large  quantities  of  coal  and  made  returns  of  what 
it  claimed  to  be  the  amount  mined  and  for  which  royalties  were  due, 
and  from  time  to  time  made  payments  of  such  royalties  upon  the 
basis  of  the  accounts  furnished  by  it.  The  plaintiff  claims  that  some 
time  in  1886  it  was  discovered  that  the  defendant  had  not  made 
correct  returns ;  had  failed  to  account  and  pay  for  as  much  coal  as 
it  had  taken,  and  that  it  had  also  failed  to  comply  with  the  terms  of 
the  contract  respecting  the  use  of  the  proper  mesh  over  which  coal 
to  be  paid  for  was  to  pass  by  the  terms  of  the  contract.    It  would 
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appear  from  an  analysis  of  the  contract  that  all  the  coal  mined  b; 
the  defendant,  and  which  was  merchantable  coal,  that  would  pass 
over  a  screen  of  a  one-half  inch  mesh  was  to  be  paid  for  by  the 
defendant.  All  that  would  fall  through  a  screen  of  a  one-half  inch 
mesh  was  considered  as  mine  waste,  denominated  culm.  The  plain- 
tiff claimed  in  the  complaint,  and  the  fact  was  proven,  that  the 
defendant  did  not  account  and  pay  for  all  coal  upon  the  basis  of  its 
passing  over  a  one-half  inch  mesh,  but  instead  used  a  screen  with  a 
mesh  five-eighths  of  an  inch,  the  result  being  that  much  coal  mined 
and  screened  passed  through  the  five-eighths  of  an  inch  mesh  that 
would  have  passed  over  the  one-half  inch  mesh.  That  coal  thus 
passing  through  the  five-eighths  of  an  inch  mesh  being  excluded 
from  the  contract,  it  became  and  remained  the  property  of  the  plain- 
tiff, except  about  26,000  tons  thereof,  which  it  is  stipulated  comes 
under  the  contract  at  the  agreed  royalty  and  which  the  defendant 
did  not  account  to  the  plaintiff  or  pay  for ;  and  the  first  cause  of 
action  set  forth  in  the  complaint  is  to  recover  the  royalty  upon  that 
26,000  tons. 

It  appears  that,  at  the  time  the  instrument  or  agreement  was 
entered  into,  all  the  coal  to  be  mined  and  that  would  pass  through  the 
one-half  inch  mesh  or  mine  waste  was  an  unmerchantable,  useless 
product  and  one  substantially  without  value ;  but  subsequent  discov- 
eries or  inventions  converted  this  waste  product  into  a  valuable  com- 
modity or  article  of  merchandise,  and  from  it  the  defendant  prepared 
and  sold  coal  denominated  "  pea  coal "  and  "  buckwheat  and  birds- 
eye  coal,"  and  it  used  large  quantities  of  the  culm  in  connection 
with  its  own  mining  operations.  The  second  and  third  causes  of 
action  are  for  the  recovery  of  the  value  of  the  small  coal  thus  made, 
used  or  sold  by  the  defendant,  the  basis  of  the  plaintiff's  claim  being 
that  all  this  product  belonged  to  her,  inasmuch  as  it  was  excluded 
from  the  terms  of  the  written  instrument  and  was  not  a  part  of  the 
coal  sold  to  the  defendant.  There  is  another  cause  of  action  set  oxit 
in  the  complaint  which  does  not  seem  to  be  of  any  special  import- 
ance here. 

It  will  thus  be  seen  that  the  present  action  is  brought  to  recover 
under  the  contract  the  stipulated  royalty  on  coal  alleged  not  to  have 
been  accounted  for  under  the  contract  and  for  other  coal,  the  prop- 
erty of  the  plaintiff,  taken  or  used  by  the  defendant  outside  of  the 
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terms  of  the  contract.  Apart  from  the  general  denials  contained 
in  the  answer,  there  are  specific  defenses  set  up  which  give  rise  to  the 
questions  we  are  now  to  determine.  Such  specific  defenses  are,  in 
substance,  Jlrsty  that  the  defendant  has  accounted  and  paid  for  all 
the  coal  upon  which  it  was  bound  to  pay  royalties  under  the  terms 
of  the  written  instrument,  except  as  stipulated ;  second,  that  the 
defendant  is  not  bound  to  pay  anything  and  is  not  liable  to  the  plain- 
tiflE  for  any  of  the  '*  pea,"  "  buckwheat  and  birdseye  "  coal  or  for 
any  of  the  culm  used,  because  the  defendant  is  the  owner  of  all  the 
coal  contained  in  the  tract  of  land  referred  to  in  the  instrument,  it 
being  contended  that  that  instrument  operates  as  a  conveyance  of 
the  coal  in  place,  and  conferred  an  absolute  title  thereto  and  owner- 
ship thereof  on  the  defendant ;  thirds  that  it  has  heretofore  been 
adjudged,  in  an  action  between  these  parties  in  the  Superior  Court 
of  the  city  of  New  York,  that  the  ownership  and  title  of  the  coal 
contained  in  the  tract  of  land  referred  to  was  in  tlie  defendant,  and 
that  a  judgment  rendered  in  said  Superior  Court  to  that  effect  was 
aflirmed  in  the  Second  Division  of  the  Court  of  Appeals,  and 
is  a  binding  adjudication  upon  the  parties  hereto ;  that  the  question 
of  title  and  ownership  was  a  material  issue  in  that  action,  and  that, 
as  a  consequence  of  such  judgment,  the  rights  of  the  parties  have 
been  fixed  and  determined.  Other  defenses  are  set  up  in  the  answer, 
but  they  are  not  material  to  the  decision  of  the  present  appeal. 

It  is  unnecessary  to  make  any  extended  reference  to  the  first 
defense,  because  the  record  discloses  that  the  plaintiff  stated  upon  the 
atrial  that  she  made  no  claim  for  judgment  under  the  first  and  fourth 
counts  or  causes  of  action,  except  for  amounts  appearing  to  be  due 
under  the  stipulation,  and  that  relates  to  the  26,000  tons  of  "pea" 
coal.  The  second  specific  defense  is  presented  as  one  of  fact  involv- 
ing the  ascertainment  of  the  law  of  tlie  State  of  Pennsylvania  appli- 
cable to  and  defining  the  nature  of  an  instrument  of  the  character, 
and  containing  the  provisions,  of  that  now  before  the  court.  The 
contention  of  the  defendant  is  that,  inasmuch  as  this  instrument 
relates  to  land  situated  in  Pennsylvania,  it  must  be  construed,  and 
the  rights  and  liabilities  of  tlie  parties  determined,  by  the  law  of  that 
State.  What  it  claims  to  be  that  law  is  set  up  in  the  answer,  and  on 
the  trial  it  made  the  effort  to  prove  by  the  testimony  of  witnesses 
learned  in  the  law  of  Pennsylvania,  and  by  the  reports  of  adjudi- 
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cated  cases  in  courts  of  that  State,  that  such  instruments  as  the  one 
before  us  operate  as  conveyances,  and  devolve  upon  the  lessee  the 
ownership  of  the  coal  in  place,  and  unsevered  from  the  land.  The 
learned  referee  before  whom  this  cause  was  tried  found  as  a  fact 
that  there  is  no  law  peculiar  to  Pennsylvania  governing  the  cm- 
struction  of  written  instruments,  but  that  the  rule  of  the  common  law 
prevailing  in  New  York,  that  the  intention  of  the  parties  is  to  be 
gathered  from  the  terms  of  the  instrument,  prevails  in  like  manner 
in  the  State  of  Pennsylvania.  There  was  testimony  to  support  that 
finding  given  by  the  witness  Harding.  But  the  contention  of  the 
defendant  goes  further,  and  it  is  claimed  that  by  a  long  line  of  judi- 
cial decisions  in  reported  cases  read  before  the  referee  it  is  estab- 
lished, as  a  matter  of  fact,  that  the  true  interpretation  of  this  instru- 
ment is  that  it  conveyed  the  ownership  of  tlie  unmined  coal  to  the 
defendant.  The  def<jndant's  witnesses  as  to  the  law  of  Pennsylva- 
nia were  two  eminent  counsel  at  the  bar  in  that  State,  both  of  whom 
had  occupied  high  judicial  position,  one  of  them.  Judge  Hand,  who 
testified  somewhat  in  detail  as  to  the  effect  of  the  decisions  of  the 
courts  upon  this  subject,  and  the  other  Chief  Justice  Paxton,  who 
merely  certified  to  his  general  acquiescence  in  what  was  deposed  to 
by  Judge  Hand.  In  the  testimony  of  the  last-named  gentleman,  he 
states  that  the  rules  of  law,  deducible  from  the  Pennsylvania  decis- 
ions upon  the  subject  of  instruments  relating  to  coal  operating  as  a 
conveyance,  require  the  concurrence  of  three  things  to  make  such 
instruments  effectual  as  conveyances :  Firat^  the  instrument  in  writ- 
ing must  eitlier  in  terms  or  by  necessary  inference,  gathered  from 
the  whole  writing,  convey  all  the  coal  in  tlie  tract  of  land  described 
in  the  contract ;  in  the  second  place,  the  right  to  mine  and  take  must 
be  exclusive  of  the  grantor ;  thirds  the  grantee  must  either  mine  all 
the  coal  or  agree  to  pay  for  it,  which  is  the  same  thing.  Looking 
at  this  question  for  the  present  merely  as  one  of  fact,  and  examining 
this  instrument  in  connection  with  the  requirements  related  by  the 
witness,  we  certainly  do  not  find  in  its  terms,  and  are  not  able  to 
draw  .the  conclusion  as  a  necessary  inference,  that  it  conveyed  all 
the  coal  in  the  tract  of  land  described  in  the  contract  The  instru- 
ment certainly  does  start  out  with  the  statement  that  the  plaintiff 
had  leased  "  all  the  coal  contained  within,  upon,  or  under "  the 
land,   but   its    subsequent   provisions   clearly  and   distinctly  limit 
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that  general  phraseology  and  give  to  the  defendant  the  right  of 
selection  of  what  coal  it  will  take  and  what  coal  it  will  reject  after 
that  coal  is  mined,  for  what  it  is  to  take  and  what  it  is  to  pay  for  is 
only  the  merchantable  coal,  and  such  as  shall  be  declared  to  be  mer- 
chantable by  the  superintendent  of  the  defendant's  mine,  whose 
decision  as  to  the  quality,  according  to  the  terms  of  the  contract,  is 
to  be  final  and  conclusive.  Regarding  the  question,  therefore, 
purely  as  one  of  fact,  and  giving  to  the  Pennsylvania  decisions  as 
much  effect  as  can  reasonably  be  claimed  for  them,  we  do  not  think 
that  the  fair  interpretation  of  this  contract  would  bring  this  instru- 
ment "wnthin  the  law  of  that  State  and  establish  it  as  an  absolute 
conveyance  of  the  coal  before  it  was  mined.  But  the  interpretation 
of  this  contract  does  not  depend  upon  the  determination  of  a  ques- 
tion of  fact,  but  it  is  a  question  of  law.  The.  interpretation  of  all 
contracts  in  writing  is  for  the  court,  and  the  court  of  last  resort  in 
this  State  has  given  construction  to  this  particular  contract,  and  has 
determined  that  it  is  merely  an  executory  contract  for  the  sale  of  coal 
to  be  mined.  It  was  so  held  by  the  Court  of  Appeals  in  Genet  v.  D. 
<&  H.  a  Co,  (136  N.  Y.  593),  and  it  was  so  held  by  this  court 
in  another  action  between  the  same  parties  (2  App.  Div.  491).  The 
Court  of  Appeals,  in  its  construction  of  the  contract,  clearly  defined 
what  it  was,  and  held  that  it  was  only  an  executory  contract,  and  that 
it  was  not,  and  did  not  operate,  as  a  conveyance  of  the  coal  veins  or 
strata;  that  its  8ubject-7natterwsi&7mneral  product,  not  land;  that  the 
contract  was  executory  in  its  nature,  what  and  how  much  coal  was 
to  pass  under  it  being  made  dependent  on  the  revelations  of  actual 
mining,  and  that  the  defendant  was  not  required  to  take  out  coal 
which  did  not  so  pass,  or  entitled  to  take  any  coal  that  it  did  not 
pay  for.  This  interpretation  w^as  given  upon  the  ordinary  rules  of 
construction  applicable  to  instruments  of  this  character.  It  was  the 
intention  of  the  parties  that  was  to  be  ascertained  and  given  effect 
to,  and  the  nature  of  the  contract  was  declared  as  above  stated. 
That  adjudication  is  binding  upon  us,  as  we  held  in  the  case  reported 
in  2  Appellate  Division  Reports,  namely,  that  where  the  Court  of 
Appeals  has  passed  upon  the  riglits  of  the  parties  to  an  agreement 
in  one  action,  it  is  the  duty  of  the  trial  court  in  another  action, 
between  the  same  parties,  relating  to  the  same  contract,  to  follow  the 
construction  given  to  that  contract  by  the  Court  of  Appeals ;  and> 
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therefore,  the  referee  properly  held  that  this  instrument  is  not  a 
conveyance,  but  is  sirnply  a  contract  of  the  nature  determined  by 
the  Court  of  Appeals. 

But  it  is  further  claimed  on  the  part  of  the  defendant  tliat  the 
matter  of  construction  of  this  contract  is  one  adjudicated  by  the 
Second  Division  of  the  Court  of  Appeals  on  an  appeal  from  the 
judgment  entered  in  the  Superior  Court.  The  Second  Division  of 
the  Court  of  Appeals  certainly  did  declare  that  this  instrument  is  a 
conveyance  and  not  an  executory  contract ;  that  its  legal  effect  was 
to  vest  in  the  defendant  an  estate  in  fee  in  the  coal  as  a  separate 
piece  of  land.  The  decisions  of  the  two  branches  of  the  Court  of 
Appeals  construing  this  instrument  are  in  direct  conflict.  It  is 
claimed  that  the  adjudication  in  the  Superior  Court  is  a  decision  on 
the  merits,  and  that  the  question  of  the  construction  of  the  contract 
was  a  material  one,  and  necessarily  involved  in  tlie  determination  of 
the  merit*.  It  is  urged,  therefore,  that  what  was  decided  in  the 
Second  Division  must  be  the  law  of  this  particular  case ;  and  that 
what  was  held  by  the  Court  of  Appeals  in  136  New  York  arose 
only  upon  demurrer,  and  that  tlie  court  did  not  have  before  it  as 
evidence  the  record  showing  what  was  involved  in  the  Superior 
Court  action,  and  that  the  decision  in  136  New  York  should  be 
treated  as  only  conclusive  as  to  the  point  involved  in  the  determina. 
tion  of  the  demurrer,  namely,  the  sufficiency  of  the  allegations  of 
the  complaint  to  constitute  an  enforcible  cause  of  action.  The 
estoppel  of  the  Superior  Court  judgment,  if  it  be  an  estoppel,  would 
certainly  apply  to  every  material  matter  within  the  issues  raised  by 
the  pleadings  in  that  case  upon  which  actual  proof  was  given,  and 
also  to  every  matter  directly  put  in  issue  by  the  pleadings  which 
miglit  have  been  litigated  by  the  unsuccessful  party.  In  speaking 
of  the  decision  of  the  Second  Division  (122  N.  Y.  505),  Judge 
Finch,  writing  for  the  court  in  the  opinion  reported  in  136  New 
York  (p.  602),  says :  "  It  is  quite  true  that  in  an  action  between  the 
6ame  parties  the  Second  Division  of  tliis  court  has  expressed  the 
opinion  very  briefly  and,  I  think,  incidentally,  that  this  contract 
operated  as  a  deed  to  convey  the  fee  of  the  coal  to  the  defendant 
corporation.  (122  N.  Y.  505.)  If  the  decision  to  that  effect  had 
been  material  to  a  disposition  of  the  case,  necessary  to  its  deter- 
mination, and  within  the  issues  presented,  I  should  hold  it  con- 
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-elusive  as  settling  the  law  between  these  parties,  however  I  might 
regard  it  in  the  future  as  a  precedent ;  but  the  question  was  not  in 
tlie  case,  or  at  all  necessary  to  its  decision.  That  action  was  brought 
bj  the  plaintiff  to  recover  damages  against  the  defendant  for  not 
mining  the  coal  with  reasonable  diligence  and  for  a  misuse  of  the 
mine  in  connection  with  other  properties.  The  first  cause  of  action 
failed  because  there  was  no  proof  except  that  offered  by  parol  of  the 
:assnniption  by  the  defendant  of  any  such  obligation ;  and  the  second, 
because  whatever  was  done  was  held  to  be  within  the  expHcit  terms 
of  the  contract  itself."  "  It  was  not  vital  or  essential  to  any  of  these 
conclusions  that  the  contract  did  or  did  not  convey  the  coal  in  fee. 
T^hat  opinion,  therefore,  does  not  bind  us,"  etc.  These  observations 
of  the  Court  of  Appeals  are  now  referred  to  by  counsel  as  dicta. 
We  have  examined  critically  the  pleadings  in  the  Superior  Court 
Action  and  fully  concur  with  what  has  just  been  quoted  from  the 
opinion  of  the  Court  of  Appeals.  No  issue  with  reference  to  the 
nature  of  the  lease  and  the  ownership  in  fee  of  the  coal  in  place 
was  involved  in  that  action,  either  directly  or  indirectly.  All  that 
ivas  in  controversy  between  the  parties  was  embraced  in  matters 
arising  under  the  provisions  of  the  lease,  which  did  not  require 
an  adjudication  affecting  the  ownership  of  the  fee  of  the  land. 
There  was  no  estoppel  created  by  the  Superior  Court  judgment  which 
<jan  be  set  up  in  bar  of  this  action.  The  right  of  tlie  plaintiff, 
therefore,  to  sue  for  the  small  coal  we  think  is  established.  It  was 
her  property,  and  that  for  which  she  was  allowed  to  recover  herein 
never  became  the  property  of  the  defendant.  It  was  excluded  by 
the  terms  of  the  instrument ;  title  to  it  did  not  pass  to  the  canal 
company,  and  when  that  company  appropriated  it. to  its  own  use,  it 
took  the  property  of  the  plaintiff  for  which  it  is  under  an  obligation 
to  pay.  That  was  determined  by  the  late  General  Term  of  this  court 
on  an  appeal  from  a  judgment  entered  upon  a  former  trial  of  this  action 
(58  Hun,  492).  It  was  said  in  the  opinion  of  the  court  that  "  it  is 
quite  apparent  that  the  language  of  the  agreement  to  which  partic- 
ular attention  has  been  called,  exclusive  of  culm  or  mine  waste,  was 
adopted  with  reference  to  the  then  supposed  worthlessness  of  that  pro- 
duct of  the  mine,  and  it  is  equally  evident  from  an  interpretation  of 
the  whole  instrument  that  there  was  no  intention  on  the  part  of  the 
plaintiff  to  convey  to  the  defendant  any  beneficial  result  of  min- 
App.  Div.— Yol.  XIV.        24 
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ing  operations  as  a  gratuity,  nor  is  there  any  ground  for  the  defend- 
ant to  claim  the  riglit  thereunder  to  appropriate  tlie  same  to  its  own 
advantage  without  due  compensation.  The  manifest  design  of  the 
agreement  was  to  autiiorize  the  defendant  to  conduct  such  mining 
operations  as  would  develop  a  marketable  article  for  which  a 
marketable  compensation  was  to  be  j^aid,"  and  that  "  the  utilization 
by  the  defendant  of  the  culm  in  which  he  had  no  property,  and  as  to 
which  the  agreement  gave  it  no  rights,  and  which  was  in  fact  owned 
by  the  plaintiff,  created  an  independent  cause  of  action  which  could 
be  enforced  herein."  The  question  of  the  right  of  the  plaintiff  to 
maintain  the  action  for  the  culm  and  the  products  of  small  coal  was. 
settled  by  that  adjudication  of  the  General  Term.  Notwithstand- 
ing the  criticisms  of  the  learned  counsel  for  the  appellant  upon  that ' 
decision  of  the  General  Term,  as  being  by  a  divided  court,  we 
regard  it  as  conclusive  upon  this  point. 

It  only  remains  to  consider  the  rulings  of  the  referee  upon  the 
subject  of  the  measure  of  damages.  He  allowed  for  the  "  pea  "  and 
the  "buckwheat"  coal  and  the  product  that  would  have  passed 
through  the  one-half  inch  mesh,  the  value  at  the  time  and  place  at 
which  that  coal  was  taken  or  used  by  the  defendant,  and  these  rul- 
ings, we  think,  were  proper.  It  having  been  determined  that  all 
the  product  thus  taken  belonged  to  the  plaintiff,  it  was  hers  to  use, 
sell  or  dispose  of  as  she  pleased.  It  was  not  subject  to  any  royalty, 
nor  was  it  affected  by  any  consideration  of  expense  in  mining  it.  It 
was  brought  to  the  surface  of  the  earth  and  run  through  the 
machinery  of  the  defendant  in  the  same  way  as  other  coal  and  as 
part  of  the  operation  of  mining.  No  matter  in  what  shape  it  eventu- 
ally became  merchantable  or  what  treatment  it  was  subjected  to  to 
make  it  a  valuable  product,  it  was  her  property.  As  the  referee 
well  says,  "  The  production  of  this  small  coal  was  a  necessary  incident 
to  the  mining  of  the  larger  sizes  for  which  alone  compensation  was 
provided  by  the  agreement  between  the  parties.  *  *  *  It  is  clear 
that  if  she  had  chosen  to  take  it  away,  the  defendant  could  not  have 
insisted  that  she  should  pay  anything  on  account  of  expense  that 
had  been  incurred  in  mining  it."  The  ordinary  rule  of  the  measure 
of  damages  applicable  in  cases  of  trover  and  conversion,  or  in  actions 
of  assumpsit  upon  an  implied  promise  to  pay  is  the  appropriate  rule 
here.     Conditions  of  mining  and  the  acts  of  the  defendant  have 
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nothing  to  do  with  its  accountability  for  the  value  of  property 
unlawfully  taken  by  it.  True,  the  plaintiff  had  no  right  to  the 
use  of  the  defendant's  machinery  nor  its  resources  to  complete  the 
process  of  preparing  the  coal,  but  it  is  also  true  that  the  defendant 
had  no  right  to  take,  use  or  sell  the  plaintiff's  property.  It  is  sought 
to  draw  a  distinction  between  an  innocent  and  a  wrongful  taking. 
There  is  such  a  distinction  ;  we  need  no  discussion  of  its  applicability 
here,  for  the  conviction  cannot  be  resisted  that  there  was  a  wrong- 
ful taking  of  this  small  coal  from  the  plaintiff.  It  had  become  a 
valuable  article  of  merchandise ;  it  belonged  to  the  plaintiff ;  the 
defendant  knew  its  value,  took  it  without  the  plaintiff's  knowledge, 
and  never  accounted  nor  offered  to  account  to  her  for  the  product. 
The  referee  has  allowed  less  for  the  value  than  that  value  seems 
really  to  have  been,  according  to  the  testimony  of  certain  of  the 
witnesses  for  the  defendant.  In  this  view  of  the  subject  of  the 
measure  of  damages,  the  rulings  of  the  referee  striking  out  certain 
testimony  offered  on  the  examination  of  Judge  Hand  were  correct. 
That  witness  was  asked,  what  was  the  fair  market  royalty  paid  for 
"  pea "  and  "  buckwlieat "  coal,  in  connection  with  leases  or  con- 
tracts by  which  the  right  to  take  other  and  larger  sizes  of  coal  was 
granted  ?  The  question  involved  in  this  case  was  not  as  to  the  pay- 
ment of  a  fair  royalty  for  the  privilege  of  mining  this  small  coal  in 
connection  with  larger  sizes,  nor  did  it  appear  in  any  way  that  there 
was  a  general  royalty  established  for  mining  small  coal  as  a  separate 
article,  and  this  small  coal  was  property  which  did  not  come  under 
royalty  fixed  by  any  lease.  Where  the  royalties  are  fixed  by  leases 
or  contracts,  those  leases  or  contracts  would  constitute  the  evidence, 
and  a  fair  market  royalty,  if  it  was  to  be  made  the  basis  of  a  recovery, 
would  necessarily  have  to  be  one  that  applied  to  a  situation  and  con- 
dition of  the  property  similar  to  that  of  the  plaintiff  in  this  case, 
that  is  to  say,  not  in  any  way  connected  with  other  coal,  the  royalties 
upon  which  were  established  by  leases. 

The  judgment  appealed  from  was  correct  and  should  be  aflSrmed, 
with  costs. 

Van  Brunt,  P.  J.,  Williams,   O'Brien  and   Ingraham,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York,  Respondent,  v,  Benjamht 
Hawkeb,  Appellant. 

Provinons  of  the  Public  ffealih  Law,  that  one  convicted  of  a  felony  shall  not  there- 
after practice  medicine  —  they  are  constitutional  as  to  subsequent,  but  not  as  to 
prior,  convictions. 

The  provisions  of  section  158  of  the  Public  Health  Law  (Chap.  661,  Laws  of 
1893,  as  amended  by  chap.  898,  Laws  of  1895),  enacting,  among  other  things, 
that  any  person  who,  after  conviction  of  a  felony,  shall  attempt  to  practice 
medicine,  or  sliall  so  practice,  shall  be  guilty  of  a  misdemeanor,  constitute  a 
lawful  exercise  of  the  police  powers  of  the  State,  in  so  far  as  they  operate  pro- 
spectively upon  persons  convicted  of  felony  after  the  passage  of  the  acts. 

They  are  unconstitutional  in  so  far  as  they  apply,  by  their  terms,  to  persons  so 
convicted  before  the  law  went  into  operation,  as  it  is  not  within  the  power  of 
the  Legislature  to  deprive  a  class  of  persons,  otherwise  lawfully  engaged  in 
the  exercise  of  a  right,  of  that  right  because  of  past  occurrences,  many  of 
which  may  be  in  no  wise  associated  with  their  professional  pursuits. 

As  to  the  latter  class,  the  provisions  conflict  with  subdivision  1  of  section  10  of 
the  Constitution  of  the  United  States,  forbidding  the  States  to  pass  any  ex  post 
facto  law,  or  one  in  the  nature  of  a  bill  of  attainder,  or  of  pains  and  penalties. 

Ingraham,  J.,  dissented. 

Appeal  by  the  defendant,  Benjamin  Hawker,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  city 
And  connty  of  New  York  in  favor  of  the  plaintiff,  rendered  on  the 
17th  day  of  September,  1896,  convicting  him  of  a  misdemeanor,  and 
also  from  a  judgment  of  said  court  rendered  on  tlie  23d  day  of  July, 
1896,  overruling  his  demurrer  to  the  indictment. 

Hugh  0.  Pentecost^  for  the  appellant. 

Robert  C,  Taylor^  for  the  respondent. 

Patterson,  J. : 

The  appellant  was  indicted  in  the  Court  of  General  Sessions  of 
the  Peace  for  a  misdemeanor,  charged  to  have  been  committed  by 
violating  that  provision  of  section  153  of  the  Public  Health  Law 
(Chap.  661,  Laws  of  1893,  as  amended  by  chap.  398,  Laws  of  1895) 
which  enacts,  among  other  things,  that  any  person  who,  after  con- 
viction of  a  felony,  shall  attempt  to  practice  medicine  or  shall  so 
practice,  shall  be  guilty  of  a  misdemeanor.     It  is  alleged  in  the 
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indictment  that  the  appellant  was  convicted  in  March,  1878,  of  a 
felony,  and  was  sentenced  to  a  term  of  imprisonment,  notwithstand- 
ing which,  and  contrary  to  the  act  of  1893,  as  amended  in  1895,  he 
did  practice  medicine  at  the  city  of  New  York  on  the  22d  day  of 
February,  1896.  A  demurrer  was  interposed  to  the  indictment  on 
the  ground  that  the  provision  of  the  statute  sought  to  be  enforced 
against  the  prisoner  is  unconstitutional.  The  demurrer  was  over- 
ruled. On  his  arraignment  for  trial  the  defendant  admitted  on  the 
record  that  all  the  facts  set  forth  in  the  indictment  were  true,  where- 
upon he  was  found  guilty  and  sentence  was  imposed,  but  its  execu- 
tion was  suspended  and  a  certificate  of  reasonable  doubt  was  given^ 
in  order  that  the  question  of  law  involved  might  be  passed  upon  by 
the  appellate  courts.  That  question  is  now  brought  up  by  appeal 
from  the  judgment,  and  from  the  order  overruling  the  demurrer^ 
and,  stated  in  its  simplest  form,  it  is  whether  the  legislation  of  1893 
and  1895,  in  so  far  as  it  relates  to  convictions  had  prior  to  that  stat- 
ute taking  effect,  is  a  lawful  exercise  of  the  police  power  of  the 
State,  or  is  an  ex  post  facto  law,  or  one  in  the  nature  of  a  bill  of 
attainder  or  a  bill  of  pains  and  penalties,  and  thus  included  in  the 
powers,  tlie  exercise  of  which  is  forbidden  to  the  several  States  of 
the  Union  by  subdivision  1  of  section  10  of  article  1  of  the  Consti- 
tation  of  the  United  States. 

It  is  not,  and  in  reason  cannot  be  denied,  that  that  function  of 
government  called  the  police  power  of  the  State  extends  to  the  regu- 
lation, control  and  supervision  of  all  matters  relating  to  the  public 
health,  or  that  legislation  upon  such  subjects  is  entirely  within  the 
jurisdiction  of  the  several  States.  As  affecting  public  health  each 
State  has  the  absolute  right  to  make  such  appropriate  and  con- 
stitutional laws  as  it  may  deem  proper  relating  to  the  conditions, 
upon  which  any  person  will  be  allowed  to  practice  medicine  or 
surgery  within  its  territorial  limits.  That  power  is  not  confined 
merely  to  dictating  conditions  or  requiring  qualifications  applicable 
to  the  acquisition  of  an  original  right  or  permission  to  practice,  but 
it  includes  also  the  authority  to  prescribe  new  conditions  as  the 
necessity  for  them  may  arise,  upon  which  one  practicing  the  healing 
art  may  continue  in  the  pursuit  of  his  profession.  As  is  said  in 
Dent  V.  West  Virginia  (129  U.  S.  114),  the  same  reasons  that  con- 
trol in  imposing  conditions,  upon  compliance  with  which  the  physi- 
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cian  is  allowed  to  practice  in  the  first  instance,  may  call  for  further 
conditions  as  a  requirement  of  his  continuance  in  practice.  All 
legislation  exclusively  directed  to  the  accomplishment  of  that  object 
comes  within  the  police  power  of  the  State.  Therefore,  in  its  opera- 
tion upon  those  convicted  of  felony  after  its  passage,  the  provision 
of  the  Public  Health  Law  now  under  consideration  is  constitutional 
and  valid,  for  it  declares  in  advance  that  whosoever  shall  thereafter 
be  convicted  of  a  felony  shall  not  be  allowed  to  continue  in  the 
practice  of  medicine,  and  the  additional  punishment  for  crime  is 
announced  before  the  crime  is  committed.  But,  with  respect  to 
those  who  had  acquired  the  right  to  practice  and  may  have  been 
convicted  before  the  act  of  1893,  the  question  is  presented  in  an 
entirely  different  aspect.  As  was  said  by  Mr.  Justice  McLean  in 
The  Alien  Passejiger  Cases  (7  How.  [U.  S.]  408):  "The  police 
power  of  the  State  cannot  draw  within  its  jurisdiction  objects  which 
lie  beyond  it."  "  In  guarding  the  safety,  the  health  and  morals  of 
its  citizens,  a  State  is  restricted  to  appropriate  and  constitutional 
means."  Assuming  for  the  purposes  of  the  argument  that  the  Leg- 
islature may  require,  for  the  continuance  in  the  practice  of  medicine, 
that  the  practitioner  shall  possess  professional  knowledge  and  skill 
and  also  good  moral  character,  it  is  obvious  that  such  requirement 
must  relate  to  a  present  status  or  condition  of  a  person  coming 
within  the  terms  of  the  act.  The  law  under  which  this  appellant 
was  indicted  does  not  deal  with  his  present  moral  character.  It 
seizes  upon  a  past  offense  and  makes  that,  and  that  alone,  the  sub- 
stantial ingredient  of  a  new  crime,  and  the  conviction  of  it  years 
ago  tlie  conclusive  evidence  of  that  new  crime.  It  will  be  observed 
that  this  statute  includes  any  and  all  felonies,  not  only  those  com- 
mitted in  connection  with  the  profession  of  medicine  and  surgery, 
but  any  and  every  felony  in  the  whole  catalogue  of  crime,  whether 
committed  here  or  in  another  jurisdiction.  Its  design  is  to  deprive 
convicted  felons  of  the  right  of  practicing  at  all.  Clearly,  it  acts 
directly  upon  and  enhances  the  punishment  of  the  antecedently  com- 
mitted offense  by  depriving  the  person  of  his  property  and  right,  and 
preventing  his  earning  his  livelihood  in  his  profession  only  because  of 
his  past,  and  in  this  case  expiated,  offense  against  the  criminal  law. 
This  prisoner  has  committed  no  new  crime  except  that  which  the  stat- 
ute has  created  out  of  the  old  one.     He  had  absolutely  the  right  to 


Digitized  by 


Google 


PEOPLE  V.  HAWKER.  191 

App.  Div.]  FiBST  Depaktment,  February  Term,  1897. 

practice  medicine  the  day  before  that  statute  was  passed.  His  former 
conviction  entailed  the  punishment  of  imprisonment  and  dis- 
franchisement as  a  voter,  but  it  did  not  take  away  from  him  his 
property  in  the  right  to  earn  his  living  on  the  expiration  of  his 
imprisonment  by  engaging  in  the  profession  of  which  he  was  and  is  a 
member.  His  civil  rights  were  not  extinguished,  but  only  suspended, 
during  his  imprisonment.  (2  R.  S.  701,  §  19 ;  Penal  Code,  §  710.) 
That  his  right  to  so  engage  in  that  profession  is  in  the  nature  of  a 
property  right  cannot  be  disputed.  It  is  not  a  mere  revocable 
license.  As  is  said  in  the  Dent  case  {8^cpra\  in  this  country  "  all 
Vocations  are  open  to  every  one  on  like  conditions.  All  may  be 
pursued  as  sources  of  livelihood,  some  requiring  years  of  study  and 
great  learning  for  their  successful  prosecution.  The  interest,  or,  as  it 
is  sometimes  termed,  the  estate  acquired  in  them,  that  is,  the  right  to 
continue  thei?'  prosecution,  is  often  of  great  value  to  the  possessors 
and  ca7inot  he  arbitrarily  taken  from  them  any  more  than  their  real 
or  personal  property  can  he  thus  tdkenP  That  means  that  if  it  is 
taken  away  it  nmst  be  for  cause.  It  was  held  in  that  case  that 
there  is  no  arbitrary  taking  away  of  the  right  where  its  exercise  is 
not  permitted  for  failure  to  comply  with  conditions  imposed  by  the 
State  for  the  protection  and  welfare  of  the  people,  and  hence  a  law 
requiring  practitioners  of  medicine  under  certain  circumstances  to 
procure  evidence  of  their  fitness  to  continue  in  practice  was  a  valid 
exercise  of  legislative  power,  and  a  conviction  for  practicing  without 
such  evidence  was  sustained.  The  authority  of  the  Dent  case  {supra) 
is  invoked  here  as  being  conclusive  upon  the  validity  of  the  law  under 
which  this  appellant  was  indicted,  but  the  distinction  between  that 
case  and  this  is  broad  and  striking.  No  question  arose  there  of  the 
construction  of  a  new  crime  out  of  an  old  one,  nor  the  taking  away 
by  legislation  of  a  right  because  of  the  previous  commission  of  an 
offense.  It  was  the  mere  regulation  of  tlie  right.  All  that  the 
statute  of  West  Virginia  required  related  to  physicians  habitually 
practicing  in  that  State  furnishing  themselves  with  evidence  of 
their  qualifications  to  continue  in  the  pursuit  of  a  calling  and  mak- 
ing it  a  misdemeanor  to  practice  without  that  evidence.  The  court 
was  very  careful  to  point  out  the  difference  between  it  and  that 
other  class  of  cases  in  which  laws  were  "  designed  to  deprive  parties 
of  their  right  to  continue  in  their  professions  for  past  acts."     In  the 
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Dent  case  the  statute  applied  to  every  person,  without  exception, 
practicing  in  the  State  of  West  Virginia,  and  related  directly  to  fixing 
a  then  present  status  as  to  the  qualifications  of  every  physician  in  the 
State.  Conceding,  but  not  deciding,  that  the  Legislature  may 
require  as  a  condition  for  continuing  in  the  practice  of  medicine 
that  every  practitioner  shall  be  possessed  of,  and  continue  to  have,  a 
good  moral  character,  that  requirement  would  refer  to  some  present 
qualification  to  be  ascertained  by  conditions  existing  at  the  time  the 
enforcement  of  the  requirement  was  sought.  Conviction  of  a  felony 
certainly  raises  a  presumption  of  bad  character,  but  it  is  not  an  irre- 
butable  presumption  that  a  man  convicted  of  an  infamous  crime, 
"  treason,  felony  or  the  crhnenfaUi^'^  ten  or  twenty  or  fifty  years  ago 
is  to-day  absolutely  an  immoral  pereon,  unfit  to  practice  any  profes- 
sion. There  is  no  such  conclusive  presumption.  Even  as  to  the  com- 
petency of  witnesses,  the  old  rule  of  disqualification  of  convicts 
is  completely  done  away  with  in  the  State  of  New  York.  (Code 
Civ.  Proc.  §  832.)  The  provision  of  the  statute  we  are  now  con- 
sidering does  not  take  hold  of  an  existing  condition  of  moral  char- 
acter. That  may  be  never  so  good,  and  yet  the  new  crime  exists, 
arising  exclusively  out  of  a  past  transgression.  It  is  said  that  the 
Legislature  has  only  made  the  former  conviction  evidence  of  a  dis- 
qualification which  it  had  the  power  to  impose,  but  that  is  not  so. 
It  makes  the  prior  conviction,  which  is  but  the  establishment  by 
adjudication  that  a  crime  was  committed,  the  very  essence  of  the 
newly-created  crime.  The  design  of  the  act  is,  therefore,  fully 
apparent.  No  matter  how  praiseworthy  the  motive  may  be,  it  is 
meant  to  deprive  one  class  of  persons,  otherwise  lawfully  engaged 
in  the  exercise  of  a  right,  of  that  right  because  of  past  occurrences, 
"many  of  which  are  in  nowise  associated  with  their  professional 
pursuits,"  for  this  act  strikes  at  the  unfortunate  man  who  in  his 
youth  may  have  violated  the  law,  and,  without  real  evil  intent,  have 
committed  and  been  convicted  of  any  felony  and  pardoned  the  very 
day  of  his  conviction,  as  well  as  the  hardened  criminal,  guilty  of  as 
foul  an  offense  as  that  of  which  this  appellant  was  convicted.  The 
underlying  purpose  of  the  act  may  be  to  purge  the  medical  pro- 
fession of  members  unworthy  of  confidence,  but  the  real  effect  is  to 
accomplish  that  by  inflicting  an  additional  punishment  through  a 
newly-created  offense  inseparably  connected  with  the  anterior  crime. 
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and  thus  bring  about  a  result  the  Constitution  forbids,  no  matter  in 
what  form  the  statute  is  drawn.  The  distinction  between  the  two- 
classes  of  cases  runs  through  the  leading  authorities  on  the  sub- 
ject. It  is  plainly  pointed  out  in  the  Garland  Case  (4  Wall.  333). 
In  the  opinion  of  the  court  in  that  case  it  is  declared  that  "  exchi- 
sion  from  any  of  the  professions  or  any  of  the  ordinary  avocations 
of  MiQ  far  past  conduct  can  be  regarded  in  no  other  light  than  as 
punishment  for  such  conduct,"  and  it  was  held  that  laws  of  that 
character  come  within  the  constitutional  inhibition.  Not  only  is 
this  defendant  punished  by  exclusion  from  his  profession,  but  he  is 
to  suffer  fine  and  imprisonment  also.  That  fine  and  imprisonment 
may  be  said  to  be  punishment  for  violating  the  new  law,  but  the 
exclusion  from  the  profession  under  pains  and  penalties  for  continiv- 
ing  in  its  practice  is  only  because  of  the  previous  crime,  and  hence 
additional  punishment  for  that  crime.  The  chief  arguments  to  be 
urged  in  favor  of  the  constitutionality  of  this  law  are  very  power- 
fully advanced  by  Mr.  Justice  Milleb  in  the  minority  opinion  in 
the  Garland  case,  and  they  are  to  a  great  extent  the  same  general 
cotisiderations  relied  upon  by  the  People  in  the  case  at  bar.  And  so 
in  the  Utah  election  cases  {Murphy  v.  Ramsey^  and  four  other 
cases,  114  U.  S.  15)  the  question  related  to  the  validity  of  an  act  of 
the  Congress  operating  the  disfranchisement  of  voters  in  the  Terri- 
tory of  Utah  who  were  bigamists  and  polygamists.  The  act  was 
declared  constitutional  because  it  operated  upon  the  present  status 
of  voters  then  having  a  plurality  of  wives.  The  disfranchisement 
was  not  because  the  person  had  committed  bigamy  or  polygamy,  but 
because  he  persisted  in  crime  by  continuing  in  the  criminal  or  for- 
bidden relation  in  violation  of  a  statute.  No  additional  punishment 
was  added  to  a  past  crime.  In  the  case  at  bar,  as  before  remarked, 
the  real  substance  of  the  present  misdemeanor  is  created  from  the 
past  oflPense. 

Our  conclusions,  therefore,  are :  First.  That  the  provision  we 
have  considered  of  the  Public  Health  Law  is  constitutional  so  far 
as  it  operates  prospectively  and  upon  persons  convicted  of  felony 
after  its  passage.  Second.  That  it  is  unconstitutional  in  so  faer  as 
it  applies  by  its  terms  to  persons  so  convicted  before  the  law  went 
into  operation. 

App.  Div.— Yol.  XIV.        25 
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The  judgment  and  order  appealed  from  must  be  reversed ;  the 
indictment  dismissed,  and  the  appellant  discharged. 

Van  Brunt,  P.  J.,  Williams  and  O'Beien,  JJ.,  concurred  ; 
Ingraham,  J.,  dissented. 

Ingbaham,  J.  (dissenting) : 

I  cannot  agree  with  Mr.  Justice  Patterson.  The  question  as  he 
states  it  is  whether  the  provision  of  section  153  of  the  Public 
Health  Law  (Chap.  661,  Laws  of  1893),  in  so  far  as  it  relates  to  con- 
victions had  prior  to  that  statute  taking  eflPect,  is  a  lawful  exercise 
of  the  police  power  of  the  State,  or  is  an  ex  post  facto  law  or  one 
in  the  nature  of  a  bill  of  attainder  or  a  bill  of  pains  and  penalties, 
^and  thus  included  in  the  powers,  the  exercise  of  which  is  forbidden  to 
the  several  States  of  the  Union  by  subdivision  1  of  section  10  of  article 
1  of  the  Constitution  of  the  United  States.  It  is  not  pointed  out  in 
the  prevailing  opinion  whether  the  provision  in  question  is  an  ex  post 
facto  law  or  one  in  the  nature  of  a  bill  of  attainder  or  a  bill  of 
pains  and  penalties ;  but  in  the  opinion  the  act  is  assumed  to  be 
valid  unless  it  is  in  violation  of  this  provision  of  the  Federal  Consti- 
tution. It  is  now  too  late  to  question  the  right  of  the  State  to  make 
the  regulations  necessary  for  the  preservation  of  the  public  health ; 
And  although  the  exercise  of  that  power  must  necessarily  involve 
fiome  restraint  in  the  liberty  of  the  individual  or  in  his  right  to  pur- 
jsue  a  particular  avocation,  dependent  upon  the  condition  of  aSsirs 
At  the  time  of  the  exercise  of  the  power,  still  where  the  court  can 
«ee  that  the  methods  adopted  have  a  reasonable  connection  with  the 
preservation  of  the  public  health,  I  do  not  understand  that  they  are 
necessarily  ex  post  facto  because  rights  of  the  individual  that  existed 
prior  to  the  passage  of  the  law  that  creates  the  restriction  are  cur- 
tailed. I  suppose  that  if  an  act  was  passed  requiring  that  those 
having  a  contagious  or  infectious  disease  should  be  isolated  so  as  to 
avoid  communicating  the  disease,  the  fact  that  such  disease  existed 
prior  to  the  time  of  the  passage  of  the  act  would  not  make  the  act 
expostfactOf  and  so  unconstitutional,  nor  would  such  isolation  or 
control  over  a  person  who  has  such  a  disease  be  a  punishment  for 
having  the  disease ;  and  so  as  to  the  power  of  the  State  to  regulate 
the  practice  of  those  professions  that  have  to  do  with  the  public 
health,  and  to  determine  who  shall  practice  such  professions  within  the 
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State,  and  what  qualifications  they  shall  possess,  has  been  recog- 
nized as  being  within  this  power  of  the  State  by  a  long  series  of 
legislative  acts,  and  by  the  decisions  of  the  highest  courts  of  this 
State  and  of  the  United  States.  That  question  was  directly  pre- 
sented to  the  Supreme  Court  of  the  United  States  in  the  case  of 
Dent  V.  West  Virginia  (129  U.  S.  114).  It  was  there  expressly 
held  that  an  act  of  the  Legislature  of  the  State  of  "West  Virginia 
prohibiting  a  person  from  practicing  medicine  unless  such  person 
had  a  degree  of  a  recognized  medical  college,  had  passed  an  exami- 
nation, or  had  practiced  medicine  in  the  State  for  at  least  ten  years 
prior  to  the  passage  of  tlie  act,  was  a  valid  exercise  of  this  power  by 
the  State ;  and  the  conviction  of  a  person  who  had  practiced  but 
five  years  prior  to  the  passage  of  the  act  was  upheld.  The  Legis- 
lature had  provided  a  test  which  would  regulate  the  practice  of  all 
those  who  in  the  future  should  practice  medicine  within  the  State, 
and  prohibiting  those  who  had  not  the  required  qualifications  from 
practicing.  That  prohibition  applied  to  one  who  had  practiced  for 
five  years  prior  to  the  passage  of  the  act  and  who  was  practicing  at 
the  time  of  its  passage.  The  number  of  years  in  practice  was  the 
test  there  prescribed.  It  was  a  purely  arbitrary  one  fixed  by  the 
Legislature,  and  yet  it  was  upheld  as  a  valid  exercise  of  this  power. 
Once  concede  that  the  Legislature  had  the  power  to  prescribe  the 
qualifications  and  the  method  by  which  those  qualifications  could  be 
ascertained,  it  is  difficult  to  see  how  the  courts  can  interfere  so  long 
as  the  test  prescribed  has  a  relation  to  the  qualifications  required. 
It  must  also,  I  think,  be  conceded  that,  considering  the  relation  that 
exists  between  a  physician  and  his  patient,  and  the  acts  that  he  is  often 
required  to  do,  which  may  or  may  not  be  criminal,  depending  upon 
the  honafide  belief  of  the  physician  that  they  are  necessary  for  the 
protection  of  the  life  and  health  of  the  patient,  the  character  of  the 
physician  is  an  important  element  in  determining  whether  he  pos- 
sesses the  necessary  qualifications  for  the  practice  of  his  profession. 
The  question,  it  seems  to  me,  is  whether  the  provisions  of  the  statute 
which  require  that  certain  qualifications  are  required  before  an 
individual  be  allowed  to  practice  the  profession  of  medicine,  and 
the  test  adopted  to  ascertain  whether  a  physician  assuming  to  prac- 
tice has  such  qualifications,  are  under  the  circumstances  reasonable. 
By  the  Public  Health  Law  (Chap.  661,  Laws  of  1893)  the  State  has 
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attempted  to  prescribe  general  rules  for  the  protection  of  the  public 
health.  This  act  provides  for  a  State  Board  of  Health  and  for 
local  boards ;  prohibits  the  adulteration  of  food,  drugs  and  medi- 
cine ;  relates  to  contagious  and  infectious  diseases,  their  suppression 
and  treatment ;  regulates  the  practice  of  medicine  and  dentistrj  and 
subjects  relating  thereto.  By  article  8,  the  practice  of  medicine  in 
the  State  of  New  York  is  regulated,  and  by  section  140  of 
the  act  the  qualifications  of  those  i>racticing  medicine  within  the 
State  are  prescribed.  It  is  there  provided  that  no  person  shall 
practice  medicine  after  September  1,  1891,  unless  previously 
registered  and  legally  authorized.  "Nor  shall  any  person  prac- 
tice medicine  who  has  ever  been  convicted  of  a  felony  by  any 
court,  or  whose  authority  to  practice  is  suspended  or  revoked 
by  the  regents  on  recommendation  of  a  State  board."  Provision  is 
then  made  for  the  examination  of  candidates  to  practice  medicine 
and  the  qualifications  that  must  be  shown  before  a  license  to  practice 
is  granted.  Then,  by  section  153  of  the  act,  as  amended  by  chapter 
398  of  1895,  it  is  provided  that  "Any  person  who,  *  *  *  after 
conviction  of  a  felony,  shall  attempt  to  practice  medicine,  or  eliall  so 
practice,  *  *  *  shall  be  guilty  of  a  misdemeanor ; "  and  it  was 
for  a  violation  of  this  section  that  the  defendant  was  convicted.  It 
appeared  on  the  trial  that  this  defendant  had  been  convicted  in  the 
year  1878  of  the  crime  of  abortion.  So,  when  this  act  took  effect,  he 
was  not  a  person  qualified  to  practice  medicine  under  section  140,  and 
by  so  practicing  after  the  1st  of  September,  1891,  he  was  guilty  of  a 
violation  of  the  act.  He  was  convicted  of  practicing  medicine  in  the 
city  and  county  of  New  York  in  February,  1896.  The  act,  therefore, 
did  not  make  him  guilty  of  an  offense  committed  before  the  passage  of 
the  act.  It  was  the  act  of  practicing  medicine  when  he  was  not, 
under  the  provisions  of  section  140  of  the  statute  referred  to,  quali> 
fied  to  practice  within  this  State  that  constituted  the  ofiPense.  The 
only  question  is  whether  the  Legislature  had  the  power  to  require, 
as  one  of  the  qualifications  of  a  physician,  that  he  should  be  a  man 
of  good  moral  character,  and  that  the  fact  that  he  had  been  con- 
victed of  a  felony  should  be  conclusive  that  he  was  not  of  such  a 
character  as  would  justify  his  being  allowed  to  practice.  If  it  is 
conceded  that  the  Legislature  had  the  power  to  prescribe  qualifica- 
tions for  those  in  practice  at  the  time  of  the  passage  of  the  act. 
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which  would  exclude  some  who  were  then  practicing,  and  that  a 
man  of  bad  character  should  not  be  allowed  to  practice,  upon  what 
principle  can  it  be  said  that  it  was  beyond  the  power  .of  the  Legis- 
lature to  declare  that  a  conviction  of  a  felony  should  be  evidence  of 
the  lack,  of  the  necessary  qualifications  to  entitle  the  person  con- 
victed to  be  allowed  to  practice  ?  In  Dent  v.  West  Virginia  {supi^a) 
the  fact  that  a  physician  had  practiced  ten  yeare  prior  to  the  passage 
of  the  act  was  evidence  that  he  had  the  qualifications  required, 
while  the  practice  of  nine  years  was  not  such  evidence.  Here  the 
Legislature  has  said  that  the  fact  that  a  person  has  been  convicted 
of  a  felony  shall  prohibit  him  from  practicing,  not  as  an  additional 
punishment,  or  as  any  punishment  for  the  offense  for  which  he  had 
been  convicted,  but  as  a  test  of  his  qualification.  Was  not  the 
physician  who  had  practiced  five  years  in  the  case  of  Dent  v.  West 
Virginia  {s^tpra)  as  much  punished  because  of  the  fact  that  he  had 
practiced  less  than  ten  years,  as  was  the  defendant  in  this  case  pun- 
ished because  he  had,  prior  to  the  time  of  the  passage  of  the  act, 
been  convicted  of  a  felony  ?  In  both  cases  the  Legislature  had  pro- 
hibited the  defendant  from  practicing,  and  had  provided  that  in  case 
he  should  violate  the  provisions  of  the  law  and  practice  without  the 
qualifications  prescribed,  he  should  be  guilty  of  a  crime.  The  Legis- 
lature having,  concededly,  the  power  to  determine  what  should  be  the 
qualifications,  and  what  tests  should  be  applied  to  determine  whether 
such  qualifications  existed,  I  cannot  see  how  the  court  can  say  that 
a  test  which  provides  that  a  ten  years'  practice  is  evidence  of  such 
qualification  is  valid,  but  that  a  test  which  provides  that  a  convic- 
tion of  a  felony  shows  tliat  the  necessary  qualifications  did  not 
exist  is  void.  An  examination  of  this  whole  act  shows  that  it 
relates  solely  to  the  regulation  of  the  public  health,  and  not  to  the 
punishment  of  any  one  for  any  offense,  except  for  a  violation  of  its 
provisions  subsequent  to  the  passage  of  the  act;  and  when  this 
defendant,  in  the  face  of  this  prohibition  of  the  statute,  practiced 
medicine  within  this  State,  he  was  guilty  of  a  crime,  unless  the 
prior  conviction  of  a  felony  had  no  reasonable  connection  with 
the  qualification,  mental  or  moral,  of  those  who  should  practice 
medicine. 

The  extremely  interesting  discussion  of  the  question  as  to  what  is 
an  ex ^st  facto  law  in  the  case  of  Cvmmings  v.  8i<ite  of  Missouri 
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(4  Wall.  277),  and  Ex  parte  Garland  (Id.  334),  does  not  seem  to  rae  to 
be  applicable  here. 

In  Ex  parte  Oarlamd^  Mr.  Justice  Field,  in  delivering  the  opinioa 
of  the  court  (at  p.  379),  says :  "  The  Legislature  may  undoubtedly 
prescribe  qualifications  for  the  oflice,  to  which  he  must  conform,  as  it 
may,  where  it  has  exclusive  jurisdiction,  prescribe  qualifications  for 
the  pursuit  of  any  of  the  ordinary  avocations  of  life.  The  question 
in  this  case  is  not  as  to  the  power  of  Congress  to  prescribe  qualificar 
tions,  but  whether  that  power  has  been  exercised  as  a  means  for  the 
infliction  of  punishment,  against  the  prohibition  of  the  Constitution." 
Applying  this  test,  an  examination  of  the  act  conclusively  shows 
that  this  power  has  not  been  used  here  as  a  means  for  the  infliction 
of  punishment  at  all,  but  solely  to  prescribe  the  qualifications  of  a 
person  practicing  medicine  within  tliis  State.  The  Constitution  of 
the  State  of  Missouri  in  Cumminga  v.  State  of  Missouri  {supra) 
and  the  act  of  the  United  States  in  Ex  parte  Garland  {supra)  were 
both  held  to  be  intended  to  inflict  penalties  for  acts  committed 
prior  to  the  adoption  of  the  Constitution  in  one  case  and  the  passage 
of  the  act  of  Congress  in  the  other ;  and  thus  were  held  to  be  ex  post 
facto  laws  and  within  the  prohibition  of  the  Constitution.  Mr. 
Justice  Field,  who  delivered  the  opinion  of  the  court  in  the 
Cummings  and  Garland  cases,  speaking  for  the  court  in  the  case  of 
Dent  V.  West  Virginia  {supra\  says  of  the  first-named  cases: 
**  The  Constitution  of  Missouri  and  the  act  of  Congress  in  question 
in  those  cases  were  designed  to  deprive  parties  of  their  right  to  con- 
tinue in  their  professions  for  past  acts  or  past  expressions  of  desii*es 
and  sympathies,  many  of  which  had  no  bearing  upon  their  fitness  to 
continue  in  their  professions.  The  law  of  West  Virginia  was 
intended  to  secure  such  skill  and  learning  in  the  profession  of 
medicine  that  the  community  might  trust  with  confidence  those 
receiving  a  license  under  authority  of  the  State."  It  seems  to  me 
that  this  applies  to  the  case  at  bar. 

Attention  is  called  in  the  prevailing  opinion  to  the  fact  that  "  tliis 
act  strikes  at  the  unfortunate  man  who,  in  his  youth,  may  have  violated 
the  law,  and  without  real  evil  intent  liave  committed  and  been  con- 
victed of  any  felony  and  pardoned  the  very  day  of  hie  conviction,  as 
well  as  the  hardened  criminal,  guilty  of  as  foul  an  oifense  as  that  of 
which  this  appellant  was  convicted."     This  suggestion  is  only  attack- 
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ing  the  propriety  of  tlie  test  which  the  Legislature  has  established  ta 
determine  whether  or  not  the  moral  qualifications  exist,  and  it  might 
as  well  be  said  that  the  test  provided  for  in  De^it  v.  West  Virginia 
{aupra)  was  not  a  perfect  test,  because  a  practice  of  five  years  in  a 
large  city  would  better  qualify  a  person  for  the  practice  of  medicine 
than  a  ten  years'  practice  in  a  country  district.     It  was  for  the  Legis- 
lature to   establish  the  test,  and  as  long  as  it  had  a  reasonable 
connection  with  the  object  sought  to  be  attained,  that  is,  the  qualifica- 
tion of  the  physician,  its  discretion  is  not  subject  to  review.     It  cer- 
tainly seems  to  me  to  be  a  not  unreasonable  test  of  the  moral  qualifi- 
cation of  a  man  who  is  to  be  admitted  to  the  intimate  relation  that 
must  exist  between  a  patient  and  a  physician,  that  it  should  not 
appear  by  his  past  life  that  he  had  been  guilty  of  a  serious  crime. 
As  was  stated  by  the  Court  of  Appeals  in  the  case  of  People  v. 
Havnor  (149  N.  Y.  201),  "  When  thus  exercised,  even  if  the  effect 
is  to  interfere  to  some  extent  with  the  use  of  property,  or  the 
prosecution  of  a  lawful  pursuit,  it  is  not  regarded  as  an  appropriation 
of  property  or  an  encroachment  upon  liberty,  because  the  preservation 
of  order  and  the  promotion  of  tlie  general  welfare,  so  essential  ta 
organized  society,  of  necessity  involve  some  s6W»,rifice  of  natural  rights.'' 
I  think  the  Legislature  had  the  power  to  say  that  a  person  who 
had  been  convicted  of  a  felony  did  not  have  the  necessary  qualifica- 
tioBs  to  practice  medicine  within  this  State,  and  that,  therefore,  the 
judgment  should  be  aflBrmed. 

Judgment  and  order  reversed,  indictment  dismissed,  and  appellant 
discharged. 


Sakah  M.  Hicks-Alixanian,  Appellant,  -v.  Patrick  Walton,  as 
Executor,  etc.,  of  James  Hernon,  Deceased,  Respondent. 

A  plaintiff  need  not  prove  that  she  has  not  been  paid  for  board  and  lodging  by  a 

decedent  debtor. 

In  an  action  against  an  executor  to  recover  the  value  of  board  and  lodging 
alleged  to  have  been  furnished  to  his  testator,  the  court  considered  that,  not- 
withstanding the  fact  that  the  plaintiff  had  alleged  non-payment  by  the  testa- 
tor of  the  amount  claimed,  she  was  not  bound  to  prove  that  fact,  it  not  being- 
material  to  the  cause  of  action. 

SenMe,  that  when  allegations  of  non-payment  or  breach  of  contract  are  neces- 
sary elements  of  a  cause  of  action,  they  must  be  proved. 
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Appeal  by  the  plaintiflE,  Sarah  M.  Hicks- Alixanian,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  tlie  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  18th  day 
of  November,  1896,  upon  the  dismissal  of  her  complaint  directed  by 
the  court  after  a  trial  at  the  New  York  Circuit. 

Henry  Major,  for  the  appellant. 

Charles  GoeUer^  for  the  respondent. 

Patterson,  J. : 

The  plaintiff,  a  boarding  house  keeper,  sued  to  recover  certain 
sums  claimed  to  be  owing  her  by  the  defendant's  testator.  There 
are  three  causes  of  action  set  forth  the  complaint.  The  first  is  for 
meals  furnished  to  the  defendant's  testator  during  a  stated  period  of 
time ;  the  second  is  for  the  value  of  the  exclusive  use  of  a  room  by 
him  in  the  plaintiff's  boarding  house  during  a  period  mentioned  in 
the  complaint ;  and  the  third  is  for  the  value  of  the  partial  use  of  a 
room  by  him  in  her  house  during  another  period  of  time  also  stated 
in  the  complaint.  The  reasonable  value  of  the  meals  furnished  and 
the  value  of  the  use  of  the  rooms  are  alleged  in  the  complaint,  and 
in  connection  with  each  cause  of  action  is  the  affirmative  allegation 
that  there  was  due  and  owing  to  the  plaintiff  from  the  defendant's 
testator  the  amount  claimed,  and  that  the  same  had  not  been  paid 
by  the  deceased.  On  the  trial  the  justice  presiding  dismissed  the 
complaint,  apparently  on  the  ground  of  a  failure  to  prove  non-pay- 
ment by  the  defendant's  testator  of  either  of  the  amounts  claimed 
in  the  causes  of  action  respectively.  The  question  involved  in  this 
appeal  is  whether  the  allegations  of  the  complaint,  referring  to  non- 
payment and  to  the  breaches  of  contract,  were  material  to  the  plain- 
tiff's causes  of  action.  Whenever  such  allegations  are  material  in 
support  of  an  action  they  must  be  proven.  Lent  v.  iV^.  Y,  &  JT. 
B.  Co.  (130  N.  Y.  504)  and  Cochran  v.  Reich  (91  Hun,  440) 
state  the  rule  generally  that  in  actions  on  contract  for  the  payment 
of  money,  non-payment  is  a  material  element  of  the  plaintiff's  cause 
of  action,  and  must  be  proved  under  a  general  denial.  It  was 
-decided,  however,  in  Salisbury  v.  Stifison  (10  Hun,  242)  that  pay- 
ment being  an  affirmative  defense,  which  must  be  pleaded  to  be 
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made  available,  non-payment  need  not  be  alleged  in  the  complaint 
nor  proven  on  the  trial. 

In  the  Lent  case  what  was  held  in  Salisbury  v.  Stinson  was  cer- 
tainly repudiated ;  but  in  the  consideration  of  the  Lent  case  the 
court  overlooked,  or  did  not  have  its  attention  directed  to  the  fact, 
that  the  Court  of  Appeals  had  decided  that,  in  an  action  similar  to 
the  one  now  before  us,  there  was  no  necessity  eitlier  of  alleging  or 
proving  non-payment  of  the  demand  sued  upon.  {Lerche  v.  Brasher^ 
104  N.  Y.  157.)  In  the  last  cited  case  the  only  qiiestion  before  the 
court  was  that  of  the  competency  of  evidence  given  by  the  plaintiff 
to  show  non-payment  of  a  claim  for  services  by  an  attorney  against 
the  defendant's  testator.  Evidence  was  admitted  contrary  to  the 
provision  of  section  829  of  the  Code  of  Civil  Procedure.  The  court 
declared  that  evidence  incompetent  and  inadmissible,  and  held  that 
it  was  error  on  the  part  of  the  trial  court  to  permit  it  to  be  given, 
but,  nevertheless,  affirmed  the  judgment  ou  the  sole  ground  that  in 
an  action  for  the  value  of  services  against  the  representatives  of  a 
deceased  pei-son  it  was  unnecessary  to  prove,  as  part  of  the  plaintiff's 
cause  of  action,  that  the  services  for  the  value  of  which  the  suit  was 
brought  had  not  been  paid  for  by  the  decedent.  That  authority  is 
conclusive  upon  the  question  involved  in  this  appeal,  and  is  not 
overruled  by  what  was  held  in  the  Lent  case. 

The  judgment  appealed  from  must  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Van  Beunt,  P.  J.,  Williams,  O'Brien  and  Ingraham,  JJ., 
concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event. 

App.  Div.— Vol.  XIV.        25 
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Benjamin  F.  Stephens,  Appellant,  v.  Sarah  M.  Ely  and  Others^ 

Respondents. 

Bight  of  a  tenant  to  remove  fixtures  —  effect  of  the  aeeeptanee  of  a  renewal  of  the 
lease — oral  agreement  as  to  the  removal  of  tlie  fixtures. 

Where,  at  the  time  when  certain  fixtures  were  put  in  the  demised  premises  by 
the  tenant,  an  oral  agreement  was  made  that  they  might  be  removed,  and  such 
agreement  was  renewed,  when  a  written  renewal  of  the  lease,  not  specifically 
describing  such  articles,  was  taken,  and  proof  of  such  oral  agreement  is  not 
objected  to,  the  tenant  has  established  a  right  to  remove  such  fixtures  at  the 
expiration  of  the  term  of  the  renewal. 

It  seems,  however,  that  where  a  tenant,  having  the  right  to  remove  fixtures 
placed  by  him  upon  the  demised  premises,  accepts  a  new  lease  of  the  premises 
without  making  any  claim  to,  or  mention  of,  that  right,  he  loses  it. 

Appeal  by  tlie  plaintiff,  Benjamin  F.  Stephens,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in  tlie 
office  of  the  clerk  of  the  county  of  New  York  on  the  6th  day  of 
May,  1896,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  30th  day  of  April,  1896,  denying 
the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

A  lease  of  "  the  premises  known  as  number  one  hundred  and  forty- 
two  Columbia  Heights  in  the  city  of  Brooklyn,  with  the  appurte- 
nances," from  which  certain  fixtures  were  in  this  action  alleged  to 
have  been  improperly  taken  by  the  defendants,  was  made  by  the 
plaintiff  to  the  defendants  under  date  of  August  16,  1887,  for  a 
term  of  one  year  and  eight  months,  from  September  1,  1888,  the 
lease  providing  that  "  at  the  expiration  of  the  said  term  the  said 
parties  of  the  second  part  will  quit  and  surrender  the  premises 
hereby  demised  in  as  ^ood  state  and  condition  as  reasonable  use 
and  wear  thereof  will  permit,  damages  by  the  elements  excepted." 

Under  date  of  March  1,  1889,  a  new  lease  was  made  of  the  same 
premises  for  one  year  with  the  option  of  two  renewals.  In  tliis 
lease  "  the  said  parties  of  the  second  part  further  covenant  that  they 
will  not  *  *  *  make  any  alterations  therein  without  the  writ- 
ten consent  of  the  said  party  of  the  first  part." 

There  was  the  following  further  paper  under  date  of  March  6, 
1889. 
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"The  parties  of  the  second  part  are  permitted  to- use  the  premises 
for  a  private  boarding  school  and  may  let  tiie  premises  for  the  same 
business,  i.  e,y  to  be  occupied  by  a  family  for  a  private  residence. 
The  parties  of  the  second  part  are  permitted  to  make  such  alteni- 
tions  as  they  deem  necessary  for  the  purpose  of  their  business,  they 
agreeing  hereby  to  restore  the  premises  to  their  presfiiit  cQnd\tion> 
"  Dated  New  Yobk,  March  6th,  1889. 

"AKTHUR  H.ELY, 
"  Atty.for  Sarah  M.  Ely,  Elizabeth  L.  Ely 
arid  Ma'i^y  B.  ElyP 

Charles  N.  Morgan,  for  the  appellant. 

Justus  A.  B.  Cowles  and  Arthur  U,  Ely,  for  tlie  respondents* 

Patteeson,  J. : 

This  action  was  brought  to  recover  the  value  of  certain  fixtures 
attached  to  premises  in  the  city  of  Brooklyn,  of  which  the  plaintiif 
was  the  owner  and  landlord,  and  the  defendants  were  the  tenants. 
Those  fixtures  were  removed  by  the  tenants  when  they  left  the 
premises.  They  had  been  put  in  by  the  defendants,  who  claimed 
the  right  to  remove  them  by  agreement  with  their  landlord.  The 
defendants  entered  into  possession  of  the  demised  premises  under  a 
written  lease  for  the  term  of  one  year  and  eight  months  from  the 
Ist  day  of  September,  1888,  and  it  was  while  they  were  in  posses- 
sion under  this  first  term  that  the  fixtures  were  put  in  the  property 
by  them.  A  new  lease  was  made  for  an  additional  year  with  a 
stipulation  for  two  renewals  of  a  year  each  and  the  defendants  con- 
tinued in  possession  until  May  1,  1892,  and  when  they  left  they 
removed  the  fixtures,  being  those  specified  in  the  bill  of  particulars 
appearing  in  the  record. 

It  is  the  settled  law  of  this  State  that  where  a  tenant  has  the  right 
to  take  away  fixtures  put  by  him  on  the  premises  demised,  if  he  takes 
a  new  lease  of  the  premises,  without  making  any  claim  or  mention  of 
that  right,  it  is  gone.  Loughran  v.  Boss  (45  N.  Y.  792),  where  it 
is  said:  "Elementary  writers  are  very  well  agreed  th^  when  a 
tenant  continues  in  possession  under  a  new  lease  or  agreement  his 
right  to  remove  fixtures  is  determined,  and  he  is  in  the  same  situa- 
tion as  if  the  landlord,  being  seized  of  the  land  with  the  fixtures. 
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Imd  demised  both  to  him."  (Citing  authorities.)  The  ruling  in  the 
case  referred  to  is  commented  upon  in  Lewis  v.  O.  N,  dh  P.  Co. 
(125  N.  Y.  350),  where  it  is  remarked  that  that  ruling  was  placed 
upon  quite  technical  reasoning,  supported,  it  is  true,  by  some 
authorities,  but  that  it  was  not  one  of  those  cases  "whose  prin- 
ciple should  be  extended."  Still  it  is  recognized  that  where 
there  is  a  new  lease  and  not  a  mere  holding  over  without  a  new 
agreement,  what  was  decided  in  Loughran  v.  Iio88  remains  author- 
itative. The  rule  laid  down  in  that  case  would,  therefore,  control 
here  were  it  not  that  the  record  before  us  discloses  the  exist- 
ence of  an  outside  agreement,  which  authorized  the  defendants  to 
remove  these  fixtures  at  the  expiration  of  their  term  on  the  let 
of  May,  1892.  That  agreement  was  by  parol,  and  it  is  claimed  by 
the  appellant  that  it  cannot  be  resorted  to  to  vary  the  terms  or 
stipulations  of  the  renewal  lease  made  in  1889.  That  question  is 
not  properly  raised  by  this  record.  In  the  defendants'  answer  it  is 
alleged  that  after  the  execution  of  the  first  lease  certain  verbal 
arrangements  were  entered  into  between  the  lessor  and  the  lessees 
by  which  the  lessor  agreed  to  allow  the  lessees  to  remove  the  fixtures 
involved  in  this  action,  and  upon  the  trial,  by  the  consent  of  the  plain- 
tiff's counsel^  the  answer  was  amended  by  allowing  the  insertion  of 
an  allegation  that  at  the  time  of  the  making  of  the  lease,  in  1889, 
there  was  an  agreement  made  and  entered  into  between  the  parties, 
and  that,  as  part  of  that  agreement,  the  defendants  were  to  have 
the  right  to  remove  such  fixtures  as  they  had  placed  on  the  prem- 
ises, and  that  that  right  was  preserved  in  spite  of  the  renewals. 
That  is  the  substance  of  the  amendment  allowed,  the  court  saying 
that  it  permitted  the  amendment  in  the  terms  the  plaintiflPs  counsel 
was  willing  to  concede,  and  that  the  answer  should  stand  amended 
as  stated  by  the  court  and  consented  to  by  the  plaintiffs'  counsel. 
Evidence  of  this  agreement,  independent  of  the  renewal  lease,  came 
into  the  case  without  objection.  Mary  B.  Ely,  one  of  the  defend- 
iints,  testified  that  they  took  a  lease  of  the  premises  in  the  spring  of 
1889,  which  continued  until  they  left ;  that  prior  to  the  making  of 
that  lease  she  had  a  personal  communication  with  the  plaintiff,  Mr. 
Stephens ;  that  certain  conditions  were  required  if  the  lease  was  to 
te  renewed ;  that  they  related  to  a  reduction  of  the  rent  and  to 
certain  repairs ;  that  certain  fixtures  should  be  put  in  the  basement^ 
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and  that  the  defendants  should  have  the  privilege  of  removing  the 
fixtures  they  had  previously  put  in.     Tlie  question  was  then  asked  : 
"Was  it  also  agreed  between  you  that  the  right  to  remove  those 
fixtures  should  continue  until  you  quit  the  premises  ? "     That  was 
objected  to,  no  ground  of  objection  being  stated,  but  it  is  plain  that 
the  objection  was  only  as  to  the  form  of  the  question,  involving  as  it 
did  tlie  conclusion  of  the  witness.     That  is  evident  from  what  tlie 
court  said,  which  was :  "  Let  her  state  wliat  took  place."     There 
was  no  objection  as  to  tlie  competency  of  the  evidence  nor  as  to  the 
right  of  tlie  defendants  to  give  testimony  as  to  the  parol  contract 
made  as  the  condition  of  the  written  lease ;  but  evidently  the  objec- 
tion and  the  exception  applied  only  to  the  form  of  the  question,  the 
evidence  being  offered  manifestly  to  sustain  the  allegation  of  the 
amendment  to  the  answer  consented  to  by  the  plaintiff's  counsel. 
The  witness  then  testified  that  Mr.  Stephens  stated  that  he  was  will- 
ing to  have  the  fixtures  removed,  and  thereupon  the  renewal  lease 
seems  to  have  been  executed.    All  this  testimony  came  in  without 
objection,  and  that  that  was  so  also  appears  in  a  subsequent  part  of 
the  record.     The  court  asked  of  this  same  witness  the  question : 
"How  many  conversations  did  you  have  with  the  plaintiff  witli 
reference  to  the  removal  of  fixtures?"      Then  the  counsel  for 
the   plaintiff  for  the  first  time  stated  that  in  his  judgment  it 
was  immaterial  and  improper  in  view  of  the  fact  that  all  the 
agreement  appeared  to  be  in  writing.      The  court  then  referred 
to  the  record  to  ascertain  whether  or  not  questions  that  had  been 
previously  put  to  the  witness  respecting  conversations  with  the 
plaintiff  regarding  the  right  to  remove  fixtures,  were  allowed  with- 
out objection;  and  the  record  then  recites  that  the  stenographer 
read  the  testimony  referred  to,  and  there  having  been  no  objection 
to  this  line  of  testimony  the  objection  is  overruled.     Thus  it  appears 
distinctly  that  the  evidence  of  this  parol  contract  was  admitted  with- 
out objection.     There  was  no  motion  made  to  strike  out  the  testi- 
mony, the  plaintiff's  counsel   contenting  himself  with  taking   an 
exception  to  further  examination  of  the  witness  upon  that  subject. 
We  must  take  up  the  case,  therefore,  as  we  find  it  on  this  testimony, 
and  as  the  plaintiff's  counsel  evidently  considered  its  situation  to  be 
at  a  later  stage  of  the  trial. 

The  court  charged  the  jury  that  it  was  for  them  to  decide  what 
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fixtures  were  removed  by  the  defendants,  and,  after  they  had 
determined  that,  to  decide  whether  or  not  there  was  an  oral 
Agreement  between  the  parties  litigant,  as  claimed  by  the  defend- 
ants, viz.,  that  the  fixtures  might  be  removed  by  them  after  the 
expiration  of  their  term  in  the  demised  premises.  No  exception 
was  taken.  On  the  contrary,  the  plaintiff's  counsel  requested  the 
court  to  charge  that  the  fixtures,  admitted  to  have  been  removed 
by  the  defendants,  were  of  such  a  character  as  to  be  affixed  to 
the  premises,  and  such  as  could  not  have  been  removed  without 
an  express  agreement  to  that  effect,  and  the  court  so  charged.  He 
also  requested  that  the  jury  be  instructed  that  unless  they  should 
find  that,  at  the  time  of  the  making  of  the  second  lease  of  March, 
1889,  there  was  also  an  agreement  made  by  which  the  defendants  were 
to  be  permitted  to  remove  the  fixtures  in  question,  then  they  should 
find  for  the  plaintiff  for  the  amount  which  they  should  determine 
the  fixtures  removed  were  reasonably  worth  under  the  evidence, 
together  with  the  cost  of  replacing  the  same.  That  the  court  also 
<;harged.  So  that  the  case  was  treated  as  if  the  evidence  were 
properly  before  the  jury,  with  respect  to  the  parol  arrangement, 
recognizing  the  right  of  the  defendants  to  remove  the  fixtures. 
These  requests  would  not  have  prevented  the  plaintiff  from  insist- 
ing upon  the  validity  of  an  objection  to  the  competency  of  the  tes- 
timony with  respect  to  the  parol  arrangement,  had  such  objection 
l)een  made  in  time,  but  as  it  appears  that  it  was  not  so  made,  and 
that  substantially  all  that  was  necessary  to  establish  that  parol 
agreement  was  in  the  case  before  any  objection  was  made,  and  was 
thus  before  the  jury,  the  plaintiff  cannot  now  avail  himself  of  the 
contention  that  there  was  error  in  allowing  the  case  to  go  to  the 
jury  upon  that  evidence  as  to  the  parol  agreement. 

There  are  no  errors  in  the  charge  nor  in  the  rulings  during  the 
trial  that  call  for  a  reversal  of  the  judgment,  and  it  must  be  affirmed, 
with  costs. 

Inora^ham,  J.,  concurred ;  Van  Brunt,  P.  J.,  and  Williams,  J., 
•dissented. 

Ingraham,  J.  (concurring) : 

I  concur  with  Mr.  Justice  Patterson  that  this  judgment  should 
be  affirmed.     The  defendants,  being  the  tenants  of  a  house  leased  by 
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the  plaintiff,  removed,  before  the  expiration  of  the  lease  under  which 
they  held,  certain  articles  which  they  had  placed  in  the  house  during 
their  tenancy,  and  the  plaintiff  sues  to  recover  the  value  of  these 
articles,  upon  the  ground  that  they  were  fixtures  annexed  to  the 
freehold.     The  first  question  to  be  determined  ia  whether  or  not 
the  articles  ever  became  annexed  to  the  freehold  so  as  to  become 
fixtures.     It  appears  that,  after  the  defendants  had  first  leased  the 
house  from  the  plaintiff,  it  was  used  with  the  knowledge  of  the 
plaintiff  for  a  school,  and  that  in  consequence  of   there  having 
been  some  sickness  in  the  school,  which  required  its  temporary 
discontinuance,  it  became  necessary  to  put  the  building  in  a  per- 
fect sanitary  condition,  which  required  new  plumbing.     This  having 
been  explained  to  the  plaintiff,  there  was  evidence  to  justify  a  find- 
ing by  the  jury  that  the  plaintiff  agreed  that  the  new  fixtures  placed 
in  the  building  by  the  defendants  should  not  become  fixtures,  but 
could  be  removed  by  the  defendants  at  the  end  of  the  demised  term. 
Under  this  agreement  it  is  quite  clear  that  these  articles,  during  the 
continuance  of  that  term,  did  not  become  a  part  of  the  freehold, 
but   remained   subject  to   the  right  of  the  defendants  to  sever 
them  from  the  building,  and  thus,  at  any  time  prior  to  the  termi- 
nation of  that  term,  the  defendants  had  the  right  to  remove  such 
articles  as  they  had  placed  in  the  building.      When  their  lease  was 
alx>Tit  to  expire  they  applied  to  the  plaintiff  for  a  renewal  of  the 
lease.     Before  the  renewal  lease  was  executed,  it  was  agreed  that 
this  arrangement  as  to  the  right  to  remove  these  articles  should  con- 
tinue, and  that  the  defendants  should  have  the  right  to  remove  them 
at  any  time  before  the  expiration  of  the  new  lease  ;  in  other  words, 
that  the  articles  themselves  (which  had  not  become  annexed  to  the 
freehold,  because  of  the  agreement  between  the  parties,  that  the 
defendants  should  have  the  right  to  remove  them  at  any  time 
before  the  expiration  of  the  demised  term)  should,  during  the  con- 
tinuance of  the  term  demised  by  the  new  lease,  retain  the  same  rela- 
tion to  the  building,  but  should  be  removed  by  the  defendants  at 
any  time  before  the  end  of  the  new  term.     This  agreement,  as  to 
the  relation  that  these  particular  articles  bore  to  the  premises,  was 
not  a  part  of  the  new  lease.     What  the  plaintiff   leased  to  the 
defendants  was  his  building  upon  his  property.     These  articles  had 
never  become  his.     By  the  agreement  between  the  parties  under 
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which  these  articles  had  been  placed  in  the  house,  they  were  to 
remain  the  property  of  the  defendants,  who  owned  them  and  had 
placed  them  in  the  honse.  They  thus  never  became  the  property 
of  the  plaintiff,  and,  as  he  had  agreed  that  such  articles  should  con- 
tinue to  belong  to  the  defendants,  it  was  not  necessary  that  any  pro- 
vision in  regard  to  them  should  be  inserted  in  tlie  lease,  which 
related  onlj'^  to  his  house  and  its  necessary  appurtenances. 

The  underlying  principle  always  applied  in  determining  whether 
or  not  an  article  affixed  to  a  building  does  or  does  not  become  a  fix- 
ture annexed  to  the  freehold,  is  one  of  intention  as  between  the 
party  annexing  it  and  the  owner  of  the  freehold.  Where  nothing 
appears  from  which  the  intention  of  the  parties  can  be  determined 
except  the  act  of  annexation,  then  the  question  of  intention  is  deter- 
mined from  the  character  of  the  article  itself,  the  use  to  which  it  is 
put  and  the  nature  of  the  means  used  to  annex  it.  Where,  however, 
the  intention  can  be  ascertained  from  the  declarations  or  agreements 
of  the  parties  prior  to,  or  at  the  time  of,  annexation,  then  such 
declarations  or  agreements  control.  Where  it  clearly  appears  that, 
prior  to  the  time  that  the  articles  were  placed  in  the  building,  the 
parties  had  expressly  agreed  that  the  articles  should  not  become  fix- 
tures, but  should  remain  the  property  of  tlie  person  placing  them 
within  the  building,  and  could  be  removed  by  such  person  during 
the  existence  of  the  demised  term,  then  this  agreement  is  controlling 
that  the  articles  never  do  become  fixtures,  bat  remain  during  the 
term  the  property  of  the  tenant.  The  question  as  to  whether  or  not 
an  article  annexed  to  the  freehold  does  or  does  not  become  a  fixture, 
where  there  is  no  agreement  between  the  landlord  and  tenant, 
depends  (1)  upon  the  intention  of  the  parties  as  shown  by  the  char- 
acter of  tlie  article  itself,  the  use  to  which  it  is  put  and  the  manner 
of  annexation,  and  (2)  upon  the  relation  that  exists  between  the 
occupier  of  the  premises  and  the  owner  of  the  fee,  viz.,  life  tenant 
and  remainderman,  mortgagor  and  mortgagee,  landlord  and  tenant. 
Where,  liowever,  the  articles  are  put  upon  the  premises  under  an 
express  contract,  then  this  contract  controls.  Where  the  right  of  the 
tenant  to  remove  fixtures  placed  by  him  upon  the  premises  depends, 
not  upon  an  express  contract,  but  upon  the  presumed  intention  of 
the  parties,  the  right  is  then  said  to  be  "a  privilege  conceded  to  him 
for  reasons  of  pubUc  policy,  and  may  be  waived  by  him,  and  will  be 
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regarded  as  abandoned  by  any  acts  inconsistent  with  a  claim  to  the 
buildings  as  distinct  from  the  land,  and,  upon  abandonment  of  the 
right  by  the  tenant,  fixtures  erected  by  him  immediately  become 
the   property  of  the  landlord  as  a  part  of  the  land.      A  sur- 
render of  tlie  premises,  after  the  expiration  of  the  lease,  is  such  an 
abandonment  as  vests  the  title  in  the  landlord.     In   reason  and 
principle  the  acceptance  of  a  lease  of  the  premises,  including  the 
buildings,  without  any  reservation  of  right,  or  mention  of  any  claim 
to  the  buildings  and  fixtures,  and  occupation  under  the  new  letting, 
are  equivalent  to  a  surrender  of  the  possession  to  the  landlord  at 
the  expiration  of  the  first  term.     The  tenant  is  in  under  a  new  ten- 
ancy and  not  under  the  old  ;  and  the  rights  which  existed  under  the 
former  tenancy,  and  which  were  not  claimed  or  exercised,  are  aban- 
doned as  eflfectually  as  if  the  tenant  had  actually  removed  from  the 
premises,  and,  after  an  interval  of  time,  shorter  or  longer,  had  taken 
another  lease  and  returned  to  the  premises."     {Zoughran  v.  HosSy 
45  N.  Y.  794.)    This  principle  was  followed  in  Talbot  v.  Cruger 
(151  N.  Y.  120)  where  the  court  states  the  rule  to  be :  "A  tenant 
may  remain  in  possession  after  the  old  lease  has  expired ;  but  unless 
he  reserves  the  right  under  the  new  lease  to  remove  the  fixtures 
upon  the  land,  the  right  will  be  deemed  to  have  been  abandoned,  and 
they  will  become  the  property  of  the  landlord."     The  court  then 
continues:  "In  this  case  the  plaintiff  claims  to  have  become  the 
owner  of  the  buildings  by  purchase,  and  through  an  arrangement 
between  Hyland,  who  had  erected  them,  and  Mrs.  Field,  the  then 
owner  of  the  land,  it  was  agreed  that  they  should  be  and  remain 
Hyland's  personal  property,  and  subject  to  his  right  to  remove  them. 
Assuming  these  facts  to  be  true,  there  is  the  difficulty  that  the  plain- 
tiff did  not  prove  that  she  herself  made  any  agreement  with  the  land- 
owner when  she  became  the  tenant  of  the  premises.     Hyland,  or 
the  plaintiff,  very  possibly,  may  have  been  entitled  to  exercise  the 
right  of  removal  before  the  expiration  of  Hyland's  tenancy ;  but  it 
would  not  necessarily  follow,  when  the  plaintiff  went  into  possession 
under  a  lease  from  the  landowner,  that  that  right  continued  in  force. 
It  was  incumbent  upon  her  to  establish  that  she  had  made  some 
arrangement  with  Mrs.  Field  which  conceded  to  her  such  interests 
and  rights  of  ownership  in  the  buildings  as  would  authorize  her  to 
App.  Div.— Vol.  XIV.        27 
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claim  them  as  her  distinct  property,  and  to  remove  them  from  the 
land  while  her  tenancy  lasted." 

Where  the  question  of  the  right  to  remove  depends  not  upon  the 
express  agreement,  but  upon  the  presumed  intention  of  tlie  parties, 
the  right  to  remove  can  be  extended,  beyond  the  term  in  existence  at 
the  time  the  articles  were  annexed,  by  agreement  between  the  parties, 
by  which  that  right  is  to  continue  through  a  new  term,  but  in  the 
absence  of  such  agreement  the  right  is  lost  by  the  acceptance  of  a 
new  lease,  because  that  acceptance  is  equivalent  to  a  surrender  of 
the  premises  and  the  taking  of  a  new  letting  from  the  landlord ;  and 
this  is  deemed  to  be  an  abandonment  of  the  right  which  the  law 
implies  by  such  surrender  and  new  demise.  Where,  however,  the 
possession  continues  unbroken,  and  by  an  express  agreement  between 
the  parties  there  is  no  such  abandonment  of  the  right  to  remove,  but 
it  is  agreed  that  such  right  should  continue  during  the  new  t«rra,  it 
is  clear  that  the  rule  stated  in  the  cases  above  cited  does  not  apply. 
It  is  not  suggested  in  Talbot  v.  Cruger  {supra)  that  the  agree- 
ment between  the  tenant  and  the  landlord  must  be  contained  in  the 
lease  itself  to  be  effectual,  and  it  would  seem  to  be  clear  that  such 
an  understanding  or  agreement  is  not  a  part  of  the  leasing  of  the 
premises.  It  may  be  that  if  the  lease  in  express  terms  declared  the 
articles  which  had  been  annexed  during  the  prior  term,  to  be  a  por- 
tion of  the  premises  demised,  then  parol  evidence  of  prior  agree- 
ments would  be  inadmissible  as  tending  to  contradict  a  written  instru- 
ment, under  the  rule  that  prior  negotiations  are  merged  in  the 
instrument  itself  when  reduced  to  writing  and  signed  by  the  parties. 
Thus,  if  a  person  was  to  erect  upon  a  vacant  lot,  leased  by  him,  a 
building  wliich  he  claimed  the  right  to  remove  after  having  accepted 
a  new  lease,  which  had  demised  the  building  and  lot,  it  might  be  said 
that,  the  new  lease  having  expressly  described  the  building  as  having 
been  demised,  a  prior  verbal  agreement  between  the  parties  would 
not  be  competent  evidence  to  show  that  the  building  was  not  in  fact 
demised,  but  remained  the  property  of  the  tenant.  Where,  however, 
the  articles  in  dispute  consist  of  property  used  in  the  building, 
not  expressly  described  in  the  lease,  so  that,  as  in  this  case,  the  ques- 
tion arises  as  to  what  is  included  within  the  term  "  The  premises 
known  as  No.  142  Columbia  Heights,  in  the  city  of  Brooklyn,  with 
the  appurtenances,"  it  is  clearly  not  contradicting  the  terms  of  this 


Digitized  by 


Google 


-^ 


STEPHENS  V.  ELY.  211 

App.  Div.]  FiKST  Depabtmekt,  February  Term,  1897. 

instniment  to  show  that,  by  express  agreement  of  the  parties,  certain 
bath  tubs  in  the  house  were  not  included  as  a  part  of  the  house 
leased.  Thus,  in  the  lease  executed  in  1887,  before  these  articles 
were  placed  in  the  house,  the  premises  are  described  in  exactly  the 
same  terms  as  are  used  in  the  lease  executed  in  1889,  after  the 
articles  had  been  placed  in  the  house,  and  it  certainly  is  not  contra- 
dicting this  instrument  to  prove  that  by  express  agreement  between 
the  parties,  made  prior  to  the  execution  of  the  latter  lease,  it  was 
agreed  that  this  description  of  the  property  leased  should  not  be 
held  to  include  these  articles  which  the  defendants  themselves  had 
placed  in  the  house,  and  which  they  had,  up  to  that  time,  the  right 
to  remove. 

I  think  it  clear,  therefore,  that  the  court  below  was  right  in  hold- 
ing that  if  this  agreement  between  the  plaintiff  and  the  defendants, 
made  when  the  articles  were  placed  in  the  house,  existed,  and  that 
before  the  new  lease  was  executed  it  was  expressly  agreed  between 
them  that  the  defendants'  right  to  remove  the  articles  should  con- 
tinue during  the  term  of  the  new  lease,  the  articles  never  became 
fixtures;  that  the  defendants  never  abandoned  their  right  to 
remove  by  the  taking  of  the  new  lease  from  the  plaintiff,  and 
that  the  description  in  the  new  lease  of  the  demised  premises  did 
not  include  these  articles  of  personal  property  which  belonged  to 
the  defendants.  And  the  jury  having  found,  upon  evidence  suf- 
ficient to  sustain  their  verdict,  that  this  agreement  was  made  when 
the  articles  were  placed  in  the  house,  and  that,  before  the  new  lease 
was  given,  the  plaintiff  agreed  that  the  defendants  should  have  the 
right  to  remove  the  articles  during  the  new  lease,  it  follows  that  the 
defendants  had  the  right  to  remove  the  articles  at  any  time  before 
the  end  of  the  term. 

The  judgment  should  be  affirmed,  with  Qosts. 

O'Brien,  J.,  concurred. 

Van  Britnt,  P.  J.  (dissenting) : 

I  dissent  from  the  conclusion  arrived  at  by  Mr.  Justice  Pattebson. 
It  seems  to  me  that  there  has  been  a  misapprehension  as  to  the  facts 
appearing  upon  this  record,  and  that,  instead  of  there  being  no  excep- 
tion to  the  admission  of  the  testimony  in  respect  to  the  agreement 
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between  the  plaintiff  and  the  defendants  as  to  the  removal  of  fixtures^ 
made  during  the  negotiations  for  the  renewal  of  the  lease,  it  would 
have  been  impossible  for  the  plaintiflE  to  have  excepted  to  the  intro- 
duction of  this  class  of  testimony  earlier  than  he  did.  When  the 
question  was  asked,  "  Was  it  also  agreed  between  you  that  the  right 
to  remove  those  fixtures  should  continue  until  you  quit  the  premises  ? " 
it  was  objected  to.  It  is  stated  in  the  prevailing  opinion  that  this 
objection  evidently  was  to  the  form  of  the  question.  It  is  apparent 
that  such  was  not  the  nature  of  the  objection,  because  when  the 
court  said,  "  Let  her  state  what  took  place,"  an  exception  was  taken 
to  that  interrogatory,  which  certainly  was  to  the  substance  of  the 
testimony  and  not  to  the  form  of  the  question. 

It  is  further  urged  that  the  right  to  object  to  this  class  of  evi- 
dence was  lost  because  the  counsel  for  the  plaintiff  did  not  object  to 
some  portions  of  it.  I  think  it  is  the  first  time  that  it  has  been  held 
that  because  counsel  has  allowed  one  incompetent  question  to  be 
admitted,  he  has  waived  all  right  to  object  to  that  class  of  questions. 
It  seems  to  me  that  it  is  establishing  a  new  rule  governing  the  trial 
of  causes  to  hold  that  such  an  omission  operates  as  a  waiver  of  all 
rights.  At  the  time  that  this  testimony  was  offered  it  appeared  that 
the  first  lease  had  been  executed ;  that  certain  repairs  had  been 
made  in  pursuance  of  an  agreement  in  respect  to  repairs,  and  thaU 
as  the  result  of  the  negotiations  in  reference  to  the  reletting  and 
repairing  of  the  premises,  a  lease  for  an  additional  term  had  been 
entered  into  which  contained  the  following  provision :  "  The  parties 
of  the  second  part  are  permitted  to  use  the  premises  for  a  private 
boarding  school  and  may  let  the  premises  for  the  same  business,  i,  e.y 
to  be  occupied  by  a  family  for  a  private  residence.  The  parties  of 
the  second  part  are  permitted  to  make  such  alterations  as  they 
deem  necessary  for  the  purpose  of  their  business,  they  agreeing 
hereby  to  restore  the  premises  to  their  present  condition." 

The  fixtures  in  question  were  then  in  the  premises,  and  it  is 
sought  to  vary  this  provision  of  the  lease  in  regard  to  the  restoration 
of  the  premises  to  their  present  condition  by  proving  an  agreement, 
made  at  the  time  the  repairs  were  originally  put  in,  that  they  might 
be  removed  at  any  time  when  the  tenants  left  the  premises.  If  this 
agreement  is  not  a  contradiction  of  the  terms  of  this  lease,  subse- 
quently made,  then  it  is  diflGicult  to  apprehend  what  is  the  meaning 
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of  a  restoration  to  tlieir  present  condition,  namely,  their  condition  on 
tlie  6th  of  March,  1889. 

When  Mr.  Ely,  a  brother  of  the  defendants,  was  examined  as  a 
^ritnesfi,  he  says  he  superintended  the  repairs  during  all  the  time 
they  were  being  made  prior  to  the  1st  of  December,  1887,  which 
was  during  the  existence  of  the  first  lease  ;  that  at  the  time  of  th^ 
sickness,  when  it  was  concluded  that  the  repairs  should  be  made,  he 
had  a  conversation  with  Stephens  (the  plaintiff)  in  relation  to  the 
repairs.  He  was  asked,  "  Will  you  state  what  that  conversation  was  ? " 
This  was  objected  to  as  immaterial,  the  objection  was  overruled  and 
an  exception  taken.  The  witness  then  testified  to  an  agreement 
between  himself  and  Stephens  that  if  these  repairs  were  made,  the 
tenants  should  have  the  right  to  take  out  these  fixtures  whenever 
they  left  the  premises.  And  yet  it  is  said  that  the  plaintiff  failed  to 
object  to  the  introduction  of  testimony  in  regard  to  this  agreement, 
and  thereby  lost  his  right.  As  has  already  been  stated,  it  is  diflScult 
to  see  how  he  could  have  raised  the  objection  earlier  or  why  he 
should  have  persisted  in  it  more  strenuously. 

It  is  further  urged  that  after  the  court  had  overruled  the  objec- 
tion of  counsel,  admitting  the  testimony  and  holding  it  to  be  compe- 
tent and  material,  the  counsel  for  the  plaintiff  acquiesced  in  this 
ruling  because  he  did  not  except  to  a  charge  of  the  court,  rendered 
pertinent  by  the  admission  of  that  testimony,  and  because  he 
requested  the  court  to  charge  in  respect  thereto.  He,  of  course,  had 
to  accept  the  situation  with  the  testimony  in,  and  rely  upon  his 
exception  to  protect  his  rights.  The  idea  that  where  testimony  is 
objected  to  and  admitted,  if  counsel  asks  any  questions  in  reference 
to  it  or  requests  the  court  to  instruct  the  jury  in  reference  to  legal 
propositions  which  are  brought  up  by  its  admission,  he  must  be 
deemed  to  have  acquiesced  in  it,  is  certainly  novel. 

It  is  true  that  it  is  stated  in  the  prevailing  opinion  that  "  these 
requests  would  not  have  prevented  the  plaintiff  insisting  upon 
the  validity  of  an  objection  to  the  competency  of  the  testimony 
with  respect  to  the  parol  arrangement,  had  such  objection  been 
made  in  time."  But  if  this  be  so,  it  is  difficult  to  see  how  it 
could  be  held,  as  is  stated  in  a  previous  part  of  the  opinion,  that  the 
want  of  exception  to  the  charge,  and  the  making  of  requests  to 
charge,  constitute  an  acquiescence. 
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The  result  of  the  rule  is  that  unless  counsel  make  their  objection 
at  the  very  first  instant  that  incompetent  and  improper  testimony  is 
admitted,  they  forever  lose  their  right  to  do  so.  I  think  it  will  be 
difficult  to  find  any  authority  for  such  ruling. 

It  is  claimed  that  the  correspondence  between  the  parties  showed 
^that  there  was  some  outside  agreement  in  regard  to  these  fixtures. 
I  have  searched  the  correspondence  in  vain  to  find  any  such  agree- 
ment entered  into  after  the  execution  of  the  lease  on  the  Ist  of 
March,  1889,  by  which  instrument  the  rights  of  the  parties  were 
fixed,  and  the  defendants  agreed,  as  a  condition  of  being  allowed  to 
make  alterations,  that  they  would  restore  the  premises  to  their 
present  condition.  The  fixtures  were  then  upon  the  premises,  and 
by  the  lease  they  agreed  to  leave  them  there,  and  yet  it  is  proposed 
to  prove  by  parol  an  agreement  made  during  the  existence  of  the 
previous  lease  that  they  might  take  out  these  fixtures  whenever 
they  left  the  premises,  and  an  assent  upon  the  part  of  the  landlord, 
while  negotiating  for  the  renewal  of  the  lease,  to  their  so  doing. 
The  lease  itself  expressly  provides  that  the  premises  shall  be  turned 
over  to  the  landlord  in  their  present  condition,  reasonable  wear  and 
tear  excepted.  It  seems  to  be  conceded  by  the  prevailing  opinion 
that  if  this  evidence  had  been  objected  to  in  time,  and  had  not  been 
waived  by  the  plaintiff  allowing  some  portion  of  it  to  come  in  with- 
out objection,  although  the  proper  objection  was  subsquently  taken 
to  other  portions  of  it,  it  should  have  been  excluded  and  the  pro- 
visions of  the  lease  prevail. 

It  seems  to  me  that  the  judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Williams,  J.,  concurred. 

Judgment  afi^med,  with  costs. 
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Ida  a.  Loweere,  Plaintiff,  v.  Patrick  J.  Owens,  Defendant. 

Preemption  that  judicial  proceedings  are  regular  —  an  order  for  publication  pre- 
sumed to  have  been  made  by  a  judge  and  not  by  the  court. 

There  always  exists  a  presumption  in  favor  of  the  regularity  of  judicial  proceed- 
ings, which  is  strengthened  by  lapse  of  time,  and  which  should  not  be  lightly 
disregarded  when  such  proceedings  are  attacked  collaterally  on  a  technical 
point  of  practice. 

Where  an  order  for  the  publication  of  a  summons,  which  is  required  by  the  Code 
of  Civil  Procedure  to  be  made  by  a  judge,  was  presented  to  a  judge  while  he 
was  holding  Chambers  and  Special  Term  for  the  hearing  of  non-enumerated 
motions,  and  was  signed  by  him  with  his  initials,  coupled  with  a  direction  for 
its  entry,  it  was 

Held,  that,  notwithstanding  the  fact  that  the  order  had  a  Special  Term  caption 
and  iised  the  word  "  court''  in  the  body  thereof,  it  would  be  presumed  that  it 
was  made  by  the  judge,  as  a  judge,  and  not  as  the  embodiment  of  the  court 
held  by  him. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts^ 
pursuant  to  section  1279  of  tlie  Code  of  Civil  Procedure. 

Ernest  E,  Bache^  for  the  plaintiff. 

John  J.  MacTdin  and  John  J.  O^Brien^  for  the  defendant. 

O'Brien,  J. : 

The  defendant  assails  the  validity  of  the  title  to  the  premises 
involved  in  this  controversy  upon  tlie  ground  that  in  an  action  brought 
to  foreclose  a  mortgage,  in  which  action  the  premises  were  sold,  and 
thereafter  by  mesne  conveyance  came  to  the  plaintiff,  an  order  of  pub- 
lication made  therein  was  void  in  that  it  was  based  upon  an  insufficient 
affidavit  and  was  made  by  the  court,  instead  of  being  made,  as  required 
by  the  Code,  by  a  judge.  The  affidavit  was  sufficient  to  confer  juris- 
diction npon  the  justice  to  decide  that  proper  and  diligent  effort 
had  been  made  to  serve  the  defendant  personally,  against  whom  the 
order  of  publication  was  granted.  The  order  has  the  Special  Term 
caption  and  uses  in  the  body  thereof  the  word  "court,"  and  at 
the  end  has  the  initials  of  the  judge  with  the  direction  to  enter. 
Upon  this  is  based  the  claim  that  it  is  a  court  and  not  a  judge's 
order,  and,  therefore,  is  void.  It  is  conceded  in  the  agreed  facts 
that  the  order  "  was  made  directing  the  service  of  the  summons  in 
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said  action  by  Mr.  Justice  Barrett,  then  holding  Chambers  and 
Special  Term  for  the  hearing  of  non-enumerated  motions." 

The  question  thus  presented  we  do  not  regard  as  an  open  one,  it 
having  been  many  times  discussed  and  passed  upon.  There  is  always 
a  presumption  in  favor  of  the  regularity  of  judicial  proceedings, 
and  this  presumption  is  strengthened  by  lapse  of  time,  and  it  should 
not  be  lightly  disregarded  when  attacked  collaterally  on  a  technical 
point  of  practice.  We"  must  take  notice  that  the  order  was  made  by 
a  justice  of  the  court  who  had  the  power  to  act  upon  the  affidavit, 
and  whose  duty  it  was  to  entertain  applications  for  judges'  orders, 
and  was  made  by  such  justice  while  actually  holding  the  court  where 
non-enumerated  motions  are  heard.  As  was  said  in  the  case  of  Regan 
V.  Trauhe  (16  Daly,  154) :  "  No  one  will  claim  that  a  judge's  order 
is  invalid  simply  because  made  in  court.  It  would  be  absurd  to 
argue  that  a  judicial  officer  is  less  a  judge  in  court  than  out  of  it 
He  may  make  chambers  orders  at  any  place,  inchiding  the  court 
room.  It  is  the  constant  practice  in  this  county  and  elsewhere  to 
attend  to  ex  parte  business  in  court  in  the  intervals  of  hearing 
motions,  and  probably  seventy-five  per  cent  of  the  chambers  orders 
granted  are  signed  by  a  judge  while  on  the  bench.  The  situation 
then  is  that  an  order  is  presented  to  a  judge  which,  in  one  of  his 
capacities,  he  has  authority  to  make,  and,  in  his  other  capacity  of 
representative  of  the  court,  he  has  not  authority  to  make.  After 
exercising  the  judicial  function  of  determining  that  the  proofs  and 
other  papers  submitted  are  sufficient,  the  officer  on  the  bench  signs 
the  order.  Such  signature  is  sufficient,  though  he  uses  only  his 
initials,  and  the  fact  that  his  official  title  is  abbreviated  is  of  course 
immaterial.  In  which  of  the  officer's  capacities  should  it  be  pre- 
sumed that  he  acted,  his  capacity  of  judge,  in  which  he  had  power, 
or  his  capacity  of  embodiment  of  the  court,  in  which  his  act  would 
have  been  nugatory  ?  *  *  *  The  law  gives  a  judge  the  author- 
ity to  make  such  an  order  under  certain  conditions ;  all  these  con- 
ditions existed  and  satisfactory  proof  was  furnished;  the  parties 
intended  to  follow  the  law  and  the  judge  intended  to  administer 
the  law.  It  seems  to  me  that  under  these  circumstances  such  a 
strong  presumption  is  raised  that  the  officer  did  act  as  a  judge  and 
not  as  the  embodiment  of  the  court,  that  the  form  of  the  order  and 
the  recitals  and  the  direction  to  enter  must  be  disregarded." 
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This  view  as  to  the  presumption  of  judisdiction  and  the  disposi- 
tion of  the  court  to  disregard  mere  form  and  a  technical  objection 
ss  to  practice  is  upheld  in  the  cases  of  Phinney  v.  Broschell  (80  N. 
Y.  544) ;  Mojarrieta  v.  Saenz  (Id.  553)  and  Coffin  v.  Lesster  (36 
Hun,  347). 

"We  think,  therefore,  that,  as  provided  by  the  stipulation,  the 
judgment  should  be  that  the  defendant  complete  his  purchase  pur- 
suant to  his  contract,  and  in  addition  thereto  pay  the  costs  of  this 
action. 

Van  Brunt,  P.  J.,  Williams,  Paiterson  and  Ingraham,  JJ., 
<»ncurred. 

Judgment  ordered  for  plaintiff  as  provided  by  the  stipulation, 
with  costs. 


Michael  Donnelly,  Respondent,  v,  Patrick  J.  MoArdlb, 

Appellant. 

New  trial  —  inherent  power  to  open  judgments  —  laches  —  sei>enng  illegal  from  legal 

transaetions. 

Upon  a  motion  for  a  new  trial,  made  in  an  action  for  an  accounting  between  part- 
ners, it  appeared  that,  at  the  trial  in  February,  1892,  the  plaintiff  testified  that 
some  of  the  firm  transactions  were  Illegal ;  that  the  court  held  that,  under 
the  circumstances,  a  court  of  equity  would  not  grant  any  relief;  that  the  plain- 
tiff's attorneys  thereupon  abandoned  the  case;  that  the  plaintiff  moved  by  other 
attorneys,  alleging  that  the  irregular  transactions  constituted  but  a  small  part 
of  the  whole,  that  the  case  be  opened,  which  motion  was  denied  in  April,  1892, 
and  that,  in  the  meantime,  in  March,  1892,  the  complaint  was  dismissed  by  a 
judgment  entered  in  the  action.  In  December,  1892,  another  attorney  procured 
by  the  plaintiff  brought  a  new  action  in  the  Court  of  Common  Pleas  upon  sub- 
stantially the  same  allegations,  as  a  defense  to  which  the  judgment  of  March, 
1892,  was  interposed,  and  the  complaint  was  dismissed  upon  the  merits  July 
31,  1894,  upon  the  ground  that  the  former  adjudication  was  a  bar  to  such 
second  action.  In  September^  1894,  an  appeal  was  taken  from  such  judgment, 
but  was  never  heard.  In  December,  1894,  the  plaintiff  moved  in  the  Supreme 
Court  to  resettle  and  amend  the  judgment  of  March,  1892,  nunc  pro  tunc,  by 
stating  that  the  complaint  was  not  dismissed  upon  the  merits  and  did  not 
prejudice  another  action  for  the  same  relief,  which  motion  was  denied,  without 
prejudice  to  a  motion  to  open  and  amend  the  original  judgment.  In  Decem- 
App.  Div.— Vol.  XIV.         28 
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ber,  1^96,  the  order  here  in  question  was  granted  by  the  judge  who  tried  the 
case  in  the  first  instance,  vacating  the  original  judgment  and  directing  a  new 
trial  upon  the  payment  of  the  costs  in  the  Supreme  Court  and  in  the  Court  of 
Common  Pleas. 

Upon  an  appeal  from  the  last-mentioned  order,  it  was 

Held,  that  the  order  should  be  sustained; 

That  the  court  had  inherent  power  to  open  the  judgment  as  an  act  in  furtherance 
of  justice,  and  that  its  power  in  this  respect  was  not  confined  to  the  grounds 
specified  in  section  724  of  the  Code  of  Civil  Procedure; 

That  the  plaintiff  could  not  be  said  to  have  been  guilty  of  lacTies,  as  he  had  all 
along  been  trying  to  avoid  the  effect  of  the  abandonment  of  the  case  upon  the 
original  trial  by  those  who  were  his  counsel  at  that  time; 

That  there  exists  a  distinction  between  the  enforcement  of  as  agreement  of  an 
illegal  character  and  the  giving  effect  to  a  legal  agreement  under  which  cer- 
tain illegitimate  acts  have  been  done. 

Van  Brxtnt,  P.  J.,  and  Ingraham,  J.,  dissented. 

Appeal  by  the  defendant,  Patrick  J.  McArdle,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Terra  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
4th  day  of  January,  1896,  vacating  a  judgment  recovered  by  the 
defendant  against  the  plaintiff  and  granting  a  new  trial  of  the  action 
upon  condition  that  the  plaintiff  pay  certain  costs. 

Delancey  NicoU  for  the  appellant. 

Edward  C,  James  and  Wales  F.  Severancey  for  the  respondent. 

O'Brien,  J. : 

The  application  for  a  new  trial  (from  the  order  granting  which 
this  appeal  is  taken)  was  made  to  the  same  learned  justice  before 
whom  the  case  had  been  brought  for  trial,  and  who  had  dismissed 
the  complaint.  After  fully  hearing  counsel  and  reviewing  all  the 
facts  he  disposed  of  the  application  in  an  opinion,  in  which  he  says : 
"  There  can  be  no  doubt  that  the  plaintiff  has  not  had  such  a  trial 
as  he  was  entitled  to.  This  has  resulted  from  misapprehension  of  the 
real  status  of  the  case  —  misapprehension  for  which  the  plaintiff 
was  certainly  in  a  measure  responsible.  Upon  the  trial  the  plain- 
tiff's counsel  was  naturally  misled  by  what  transpired  when  their 
client  was  being  examined,  and  they  were  undoubtedly  surprised  by 
his  sudden  avowal  of  the  illegal  transactions.  The  court  also  derived 
the  impression  that  the  partnership  was  tainted  through  and  through 
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with  tliese  corrupt  transactions ;  that  they  constituted  the  bulk  of 
its  business,  and  that  the  action  was  really  an  attempt  to  induce  a 
court  of  equity  to  compel  an  equal  division  of  the  spoils. 

"  It  now  appears  that  the  partnership  agreement  had  relation  to 
an  honest  business,  and  that  under  it  honest  business  to  a  consider- 
able extent  was  actually  done.  The  claim  is  now  that  the  corrupt 
transactions  were  few  in  number,  and  that  they  are  readily  sever- 
able from  the  mass  of  untainted  business. 

"  Certainly  a  sufficient  case  upon  this  head  is  made  out  for  a 
rehearing.  The  plaintifE  has  never  had  a  fair  opportunity  of  pre- 
senting this  aspect  of  his  case.  It  may  be  that  the  corrupt  transac- 
tions were  more  numerous  than  he  claims  they  were.  It  may  even 
be  that  their  ramifications  were  so  extensive  as  to  justify  the  decision 
that  was  made.  Still  the  plaintiff  should  not  lose  his  right  to  prove 
the  contrary  (if  he  can)  merely  because  his  counsel  were  surprised 
and  failed  to  proceed  at  the  critical  moment.  There,  is  no  question 
of  the  inherent  power  of  the  court  to  relieve  under  such  circum- 
stances. It  simply  grants  a  new  trial  ex  dehito  justitice.  Owing  to 
a  clear  misapprehension  (in  which  all  parties,  including  the  court, 
shared)  the  plaintiff  has  never  had  a  trial  in  the  proper  sense  of  that 
term.  The  court  cannot,  therefore,  hesitate  to  afford  him  relief. 
He  is  entitled  to  try  his  case  through  to  the  end  as  a  matter  of  right 
and  justice.  The  only  question,  therefore,  is  as  to  the  terms  upon 
which  relief  should  be  granted.  There  has  undoubtedly  been  laches^ 
but  the  plaintiff  is  not  altogether  responsible  for  that.  This  is,  in 
fact,  the  first  time  when  his  position  has  been  clearly  and  convinc- 
ingly presented,  and  I  cannot  think  —  looking  at  the  whole  history 
of  the  case  —  that  the  door  should  be  finally  shut  against  him 
because  of  the  less  forcible  efforts  which  have  preceded  the  present 
application." 

In  opposing  the  application  below,  and  in  assailing,  upon  appeal^ 
the  order  made,  the  defendant  relies  upon  three  grounds.  In  dis- 
posing of  them  we  might  well  rest  our  decision  upon  the  opinion  of 
the  learned  judge  at  Special  Term ;  but  the  force  and  ability  with 
which  they  are  again  presented,  and  the  controlling  influence  which 
the  disposition  made  may  have  upon  the  rights  of  the  parties,  require 
at  our  hands  a  reconsideration  of  the  questions  involved. 

We  all  agree  that  the  court  had  power  to  grant  the  motion,  and 


Digitized  by 


;  Google 


220  DONNELLY  v.  McARDLE. 

First  Department,  February  Teric,  1897.  [Vol.  14. 

that  Buch  power  was  not  dependent  upon  or  limited  by  the  Code, 
but  is  inherent  in  the  court.  (  Vanderhilt  v.  Schreyer^  81  N.  Y. 
646 ;  Ladd  v.  Stevenson,  112  id.  325.) 

In  the  latter  case  it  was  said :  "  The  whole  power  of  the  court  to 
relieve  from  judgments  taken  through  '  mistake,  inadvertence,  sur- 
prise or  excusable  neglect,'  is  not  limited  by  section  724,  but  in  the 
exercise  of  its  control  over  its  own  judgments  it  may  open  them 
upon  the  application  of  any  one  for  sufficient  reason,  in  the  further- 
ance of  justice.  Its  power  to  do  so  does  not  depend  upon  any  stat- 
ute, but  is  inherent,  and  it  would  be  quite  unfortunate  if  it  did  not 
possess  it  to  the  fullest  extent."      And  in  speaking  of  such  power,  the  I 

court  in  Vanderhilt  v.  Schreyer  {supra)  said  :  "  There  are  so  many 
occasions  for  its  exercise  that  it  should  not  be  curtailed.  Whether 
the  power  shall  be  exercised  in  any  case  rests  in  its  discretion, 
with  the  exercise  of  which  this  court  will  not  ordinarily  interfere." 

The  determination  as  to  whether  such  power  in  a  given  case  has  j 

been  wisely  exercised,  must  necessarily  depend  upon  the  facts ;  and, 
as  in  none  of  the  cases  cited  by  the  appellant  were  the  facts  similar  j 

to  those  we  are  here  dealing  with,  they  are  easily  distinguishable.  | 

They  undoubtedly  aid  us  by  way  of  analogy  and  illustration,  but  are  ! 

no  unerring  guide  or  controlling  authority.  Recognizing  this,  the 
appellant  insists  that,  even  if  the  court  had  the  power  to  vacate  the 
judgment,  the  exercise  of  such  power,  under  the  circumstances  and 
upon  the  proofs  before  the  court,  was  an  error  of  discretion  which 
ought  to  be  corrected  here. 

It  is  conceded  that  the  plaintiff  has  never  had  a  trial  or  his  day  in 
court.  He  was  being  examined,  and  his  testimony  was  left  unfin- 
ished, and  none  of  his  witnesses  were  examined ;  and  because  he  con-  i 
f  essed  that  certain  of  the  transactions  of  the  firm  were  illegal,  the  com- 
plaint was  dismissed.  At  that  point  his  counsel  became  demoralized 
and  made  no  attempt  to  bring  out  the  facts  fuUy,  but,  without 
excepting  to  the  filing,  withdrew  from  the  case  and  abandoned  the 
plaintiff.  That  the  court's  action  was  the  result  of  misapprehension  is 
olearly  made  to  appear,  and  without  reciting  the  facts  more  in  detail, 
we  think  it  must  be  conceded  that  these  facts  would  have  amply 
justified  the  granting  of  a  new  trial  if  the  moticMi  was  in  time.  It 
is  suggested  that  the  error  into  which  the  court  fell  could  have  been 
corrected  by  appeal.     This,  it  appears,  was  taken  in  time,  but  not 
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prosecuted.  The  plaintiff,  liowever,  had  equally  the  right  to  move 
for  a  new  trial  before  the  judge  who  tried  the  case,  or,  if  his  com- 
plaint was  not  dismissed  upon  the  merits,  he  could  begin  a  new 
action.  Both  of  these  remedies  he  sought,  and  the  former  wa» 
denied  because  the  learned  trial  judge  retained  and  acted  upon  the 
misapprehension  that  the  plaintiff  was  seeking  an  accounting  for 
illegal  transactions.  And  although  the  trial  court  had  expressly 
refused  to  find  that  the  complaint  was  dismissed  on  the  merits,  the 
judgment  entered,  by  reason  of  the  findings,  was  held  in  the  new 
action  brought  to  be  a  bar.  Then  followed  the  other  efforts  of  the 
plaintiff  to  obtain  redress  and  a  trial,  all  of  which  were  ineffectual,. 
untU  the  trial  judge,  upon  his  attention  being  finally  called  to  the 
error  into  which  he  had  fallen,  determined  to  undo  the  wrong  and 
accord  to  the  plaintiff  a  trial. 

It  being  clear,  therefore,  that  the  court  had  the  power  to  grant  a- 
new  trial,  and  that  the  exercise  of  such  power  upon  plaintiff's  first 
application  would  have  been  a  wise  and  just  use  thereof,  the  whole 
question  narrows  down  to  whether  the  course  pursued  in  the  inter- 
vening time  by  the  plaintiff  was  such  that  he  was  entitled  to  no 
relief  upon  the  ground  of  laches.  We  do  not  think  that  laches^  in 
the  proper  acceptation  of  that  term  is  present.  The  plaintiff  was 
neither  idle  nor  inactive.  He  did  not  remain  quiescent  under  the 
default  until  some  action  should  be  taken  against  him,  but  was  con- 
stantly active  in  seeking  redress,  and  made,  as  shown,  many  ineffect- 
ual efforts  to  right  the  wrong.  Having  been  erroneously  deprived 
of  his  right  to  have  his  case  fully  tried  —  having  in  the  midst  of  the= 
first  trial  been  abandoned  by  his  then  counsel,  and  obliged  to 
employ  others  —  he  was  excusable  in  seeking  relief  in  the  form  of 
a  new  trial  rather  than  by  prosecuting  an  appeal. 

It  is  urged  that  the  effect  of  the  order  is  to  extend  such  right  to 
appeal.  We  do  not  think,  however,  that  that  question  is  in  any 
way  involved.  As  we  have  pointed  out,  the  plaintiff  had  several 
remedies  open  to  him,  and  because  he  pursued  those  which  were 
more  direct  and  would  more  speedily  afford  him  redress,  even 
though  these  turned  out  to  be  ineffectual,  or  were  erroneously 
denied  him,  he  should  not  be  deprived  of  all  relief  because  there  was 
one  other  remedy  by  way  of  appeal  which  he  might  have  invoked. 
The  reason  for  his  failure  to  prosecute  the  appeal,  or  to  appeal  front 
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the  order  subsequently  mad  upon  his  first  application  for  a  new 
trial,  is  inferable  from  the  fact  that  upon  the  dismissal  of  the  com- 
plaint counsel  for  plaintiff,  instead  of  excepting  to  the  ruling,  as 
was  his  duty,  abandoned  the  case,  and  from  that  time  he  was  not 
represented  by  counsel  until  he  employed  others  to  make  the  first 
application  for  a  new  trial.  The  plaintiff  and  the  counsel  subse- 
quently employed  had  some  ground,  therefore,  for  concluding  that, 
in  the  absence  of  any  exception,  the  error  in  the  ruling  could  not 
be  corrected  upon  appeal  from  the  judgment  or  the  order  denying 
a  new  trial.  And,  without  deciding  it,  even  though  we  concluded 
with  the  learned  judge  below  that  his  rulings  were  erroneous,  there 
was  a  question  whether,  by  appeal,  the  error  could  be  corrected. 
Having  the  other  remedies,  more  certain,  direct  and  speedy,  must 
the  plaintiff  be  denied  justice  because  he  did  not  pursue  his  remedy 
in  one  particular  direction  ?  If  he  had  pressed  his  appeal  and  had 
been  defeated  because  his  counsel  abandoned  him  in  the  midst  of 
the  trial,  instead  of  protecting  him  by  proper  exceptions,  would  not 
the  argument  be  equally  potent  that,  having  chosen  that  remedy,  he 
was  thereafter  debarred  from  pursuing  any  other  ?  Would  not  the 
time  consumed  in  appealing  be  urged  against  him  with  equal  force 
on  any  new  application,  upon  the  claim  of  laches  f  And  what,  after 
all,  is  the  only  substantial  ground  advanced  against  the  granting  of 
the  order  ?  It  is  that  plaintiff  has  been  guilty  of  laches.  And  what 
kind  of  laches  f  Laches  in  not  pursuing  one  remedy,  by  appeal, 
when  it  is  conceded  he  was  actively  and  persistently  engaged  in 
pursuing  others  which,  equally  with  the  right  to  appeal,  were  open 
to  him. 

There  is  here  no  question  of  the  rights  of  third  parties,  the  only 
persons  affected  by  the  granting  or  refusing  of  the  application  being 
the  parties  to  the  action.  It  must  be  conceded  that  the  plaintiff  was 
deprived  of  his  legal  right,  and  that  the  judgment,  as  entered,  was 
-erroneous.  It  is  but  equitable  and  right  that  relief  should  be  afforded 
him ;  and,  to  paraphrase  the  language  of  the  Court  of  Appeals,  it 
would  be  unfortunate  if  the  court  did  not  possess  the  power  to  undo 
the  wrong,  or  declined  to  exercise  it  in  furtherance  of  justice. 

A  word,  in  conclusion,  in  reference  to  the  third  ground  urged  by 
the  appellant,  that,  upon  the  admitted  facts,  including  those  that 
appeared  upon  the  trial  and  those  appearing  by  the  moving  papers, 
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the  plaintiff  can  never  recover  in  this  action,  and,  therefore,  that  tlie 
judgment  should  not  have  been  disturbed.  It  is  insisted  that  the 
plaintiff  parted  with  his  rights  by  executing  a  so-called  agreement 
of  dissolution.  But  the  merits  of  this  dispute  were  not  passed  upon 
on  the  trial,  the  complaint  having  been  dismissed  before  the  trial 
ended.  Nor  are  we  called  upon  now  to  determine  whether  the 
ruling  of  the  court  at  Special  Term  was  right,  it  being  sufficient  to 
say  that  we  think,  as  did  the  learned  judge  below,  that  there  are  two 
sides  to  the  question  as  to  whether  the  plaintiff  should  be  turned  out 
of  court  entirely  because  he  confessed  that  certain  transactions  of 
the  firm  were  of  an  illegal  character.  The  complaint  was  dismissed 
before  the  plaintiff  rested,  upon  the  theory  that  this  showing  was 
fatal  to  any  relief.  But,  as  appears  by  his  opinion,  the  attention  of 
the  trial  judge  was  not  then  directed  to  the  proposition  that,  if  the 
copartnership  agreement  was  legal,  and  if  the  bulk  of  the  transac- 
tions of  the  firm  were  legitimate,  and  it  was  practicable  to  separate 
the  legal  from  the  illegal  transactions,  he  might  have  directed  an 
accounting,  determining  himself,  or  leaving  it  to  a  referee  to  find, 
whether  the  plaintiff  was  entitled  to  any  proceeds  as  against  his 
partner  on  account  of  the  legal  transactions. 

The  principle  invoked  by  the  appellant,  and  the  authorities  cited 
by  him  in  support  thereof,  are  undoubtedly  sound  —  that  where 
the  agreement  is  of  an  illegal  character  for  some  reason,  such  as 
the  nature  of  the  business,  or  as  contrary  to  public  morals  or  in 
violation  of  statutory  enactment,  in  such  cases  the  complaint  must 
be  dismissed  and  the  party  not  allowed  to  enforce  the  illegal  agree- 
ment or  to  obtain  any  benefit  thereunder.  Here,  however,  it  was 
not  shown  that  the  copartnership  agreement  was  other  than  a  legal 
one ;  and  granting  that  the  bulk,  or,  as  shown  upon  this  motion, 
that  at  least  ninety  per  cent  of  the  transactions  carried  on  under  it 
were  honest  and  could  be  accounted  for,  would  it  not  be  right  to 
allow  the  plaintiff  an  opportunity  of  presenting  his  case  fully  ;  and 
would  it  not  then  be  for  the  court  to  determine  the  extent  of  the 
relief,  if  any,  which  it  would  accord  ?  This  question  should  only 
be  disposed  of  after  both  sides  have  had  a  hearing.  We  do  not 
mean  to  decide  it,  our  purpose  being  merely  to  point  out  that  there 
is  a  distinction  to  be  observed  between  the  enforcement  of  an  agree- 
ment of  an  illegal  character  and  giving  effect  to  a  legal  agreement 
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under  which  certain  illegitimate  acts  have  been  done.  Whether  in 
the  latter  case  the  rule  would  be  the  same,  we  think,  as  su^ested^ 
should  be  determined  upon  the  trial. 

The  order  appealed  from  is  right  and  should  be  aflSrmed,  with 
costs. 

Williams  and  Patterson,  JJ.,  concurred ;  Van  Bbunt,  P.  J., 
and  Ingraham,  J.,  dissented. 

Van  Brunt,  P.  J.  (dissenting) : 

This  action  was  commenced  on  the  18th  of  March,  1891.  The 
complaint  alleged  that  the  plaintiff  and  defendant  had  been  partners 
since  1887  in  the  business  of  buying  and  selling  scrap  iron,  etc., 
under  the  name  and  style  of  M.  Donnelly  &  Co. ;  that  in  Novem- 
ber, 1889,  the  defendant  having  charged  the  plaintiff  with 
mismanagement  of  the  business  and  threatening  to  dissolve  the 
firm,  the  plaintiff  made  a  bill  of  sale  to  the  defendant  of  all  the 
stock  in  trade  and  property  of  every  description  belonging  to  the 
copartnership ;  that  such  paper  was  not  intended  to  be  an  absolute 
transfer  of  the  property  in  question  to  the  defendant ;  that  after  the 
execution  of  the  bill  of  sale  the  plaintiff  proceeded  to  dispose  of  the 
assets  in  the  usual  course  of  business,  realizing  a  good  profit  thereon ; 
and  that  no  accounting  between  the  parties  had  ever  been  had,  but 
that  the  defendant  had  taken  possession  of  all  the  assets  under  and 
by  virtue  of  the  bill  of  sale. 

The  complaint  also  alleges,  as  a  cause  of  action,  the  making  of  an 
agreement  subsequent  to  the  bill  of  sale  between  the  plaintiff  and 
the  defendant  with  respect  to  new  dealings  and  transanctions  under 
the  firm  name  and  style  of  P.  J.  McArdle ;  that  this  business  had 
become  large  and  profitable,  but  that  on  the  17th  day  of  March, 
1891,  the  defendant  had  taken  forcible  possession  of  the  assets  and 
property  of  the  firm,  and  had,  by  force,  excluded  the  plaintiff  from 
further  participation  in  the  management  of  the  business. 

The  complaint  demanded  judgment  that  the  copartnership  be  dis- 
solved ;  that  the  bill  of  sale  be  declared  to  be  abandoned  and  of  no 
effect,  and  that  an  accounting  of  all  the  partnership  dealings  between 
the  parties  be  taken  under  the  direction  of  the  court,  etc. 

The  answer  admitted  the  copartnership,  denied  that  any  capital 
whatever  w^as  contributed  by  the  plaintiff,  and  alleged  that  all  the 
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capital  was  contributed  by  the  defendant.  It  further  alleged  mis- 
management of  the  business  by  the  plaintiff,  and  the  jeopardizing 
of  the  capital  which  the  defendant  had  invested,  and  that,  therefore, 
the  defendant  was  obliged  to  take  possession  of  the  business ;  and 
that  the  bill  of  sale  was  made  by  the  plaintiff  of  his  own  free 
will,  etc. 

The  action  came  on  for  trial  at  Special  Term  in  February,  1892. 
The  plaintiff  was  the  only  witness  examined,  and  during  the  course 
of  his  examination  he  testified  in  respect  to  certain  goods  which  he 
stated  were  obtained  by  the  firm  half  way  dishonestly,  and  that  it 
was  understood  between  him  and  the  defendants  that  they  should 
not  be  entered  upon  the  books  of  the  concern.  The  witness  testified 
that  large  profits  had  been  derived  from  this  part  of  the  business. 
He  was  a^ked  whether  it  was  the  principal  part  of  the  business,  and 
he  stated :  "  No,  it  was  not  the  principal  part ;  there  are  some  dis- 
honest people,  and  those  people  would  come  in  and  say  I  can  let 
you  make  some  money,  and,  of  course,  we  were  ready."  Further 
testimony  was  given  by  the  witness  upon  this  subject  to  the  effect 
that  ail  the  goods  procured  in  tliis  dishonest  way,  except  such  as  were 
sold  separately,  had  been  mixed  up  with  the  other  goods  of  the  firm  and 
sold  together,  and  that  there  were  only  two  or  three  cases  where 
such  dishonest  goods  were  not  mixed  up  with  the  others. 

Upon  these  facts  being  disclosed,  the  court  held  that,  the  transac- 
tions being  dishonest,  a  court  of  equity  could  not  grant  any  relief, 
and  dismissed  the  complaint,  without  costs,  and  the  plaintiff's  attor- 
neys severed  their  connection  with  the  case.  The  plaintiff  retained 
other  attorneys  in  place  of  those  who  had  retired,  and  application 
was  then  made  to  the  justice  who  had  tried  the  case  for  an  order  to 
show  cause  why  the  same  should  not  be  opened  and  further  testi- 
mony introduced.  This  application  was  denied.  The  plaintiff's 
attorneys  then  served  a  notice  of  motion,  returnable  on  the  30th  of 
March,  1892,  before  the  justice  who  had  tried  the  case  for  leave  to 
open  the  case  upon  the  ground  that  the  irregular  transactions  which 
appeared  on  the  trial  formed  but  a  small  portion  of  the  dealings  in 
the  copai^tnership  between  the  plaintiff  and  the  defendant,  and  that 
the  withdrawal  of  the  plaintiff's  attorneys,  and  their  summary  aban- 
donment of  his  case,  were  without  his  consent  and  acquiescence,  and 
App.  Div.— Vol.  XIV.        29 
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witliout  any  prior  5iotiticatioii  to  him,  or  conference  with  him  by  said 
attorneys,  and  lie  was  utterly  unprepared  therefor. 

On  the  31st  of  March,  1892,  the  findings  of  fact  and  conclusions 
of  law  were  signed  by  the  court,  and  upon  the  same  day  judgment 
was  entered  dismissing  the  complaint,  without  costs. 

On  the  12th  of  April,  1892,  an  order  was  entered  dismissing  the 
motion  for  leave  to  open  the  case,  upon  the  grounds  that  such 
motion  had  been  made  without  leave  of  the  court,  and  after 
leave  had  been  refused  by  the  denial  of  the  order  to  show  cause 
why  the  relief  sought  by  the  motion  should  not  be  granted. 

Thereafter  the  plaintiff  procured  another  attorney,  who,  on  the 
12th  of  December,  1892,  brought  an  action  in  the  Court  of  Com- 
mon Pleas,  the  complaint  containing  substantially  the  same  allega- 
tions as  those  contained  in  the  complaint  in  the  action  above  referred 
to  in  the  Supreme  Court.  The  answer,  amongst  other  things, 
pleaded  the  action  in  the  Supreme  Court  and  the  judgment  entered 
thereon  on  the  Slst  of  March,  1892.  This  action  came  on  to  be 
tried  in  April,  1894,  before  a  judge  of  the  Court  of  Common  Pleas, 
who,  on  the  31st  of  July,  1894,  dismissed  the  complaint  on  the 
merits  upon  the  ground  that  the  judgment  in  the  Supreme  Court 
had  finally  adjudged  and  determined  the  matters  set  forth  in  the 
complaint,  and  that  the  plaintiff  was  barred  and  precluded  from 
maintaining  an  action. 

On  the  18th  of  August,  1894,  judgment  was  entered,  and  from 
that  judgment  in  September,  1894,  the  plaintiff  appealed  to  the 
General  Term  of  the  Court  of  Common  Pleas.  This  appeal  seems 
never  to  have  been  heard. 

On  the  21st  of  December,  1894,  the  plaintiff  made  a  motion  in 
the  Supreme  Court,  before  the  justice  who  tried  the  cause,  to  resettle 
and  amend  the  judgment  entered  on  the  31st  of  March,  1892,  nunc 
pro  tunCj  by  inserting  a  provision  in  it  to  the  effect  that  the  dis- 
missal of  the  complaint  was  not  on  the  merits  and  was  without 
prejudice  to  another  action  for  the  same  relief.  This  motion  was 
denied  by  an  order  entered  on  the  14tli  of  January,  1895,  but  with- 
out prejudice  to  any  application  the  plaintiff  might  be  advised  to 
make  to  reopen  the  original  judgment  or  to  amend  the  same. 

On  the  6th  of  November,  1895,  the  plaintiff,  upon  a  new  set  of 
papers,  obtained  an  order  to  show  cause  why  the  judgment  thereto- 
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fore  entered  in  this  case  should  not  be  set  aside  and  wliy  the  case 
should  not  be  reopened  and  the  trial  of  the  action  proceeded  with 
from  the  point  where  the  same  was  interrupted  by  the  dismissal  of 
the  complaint,  and  why  a  new  trial  thereof  should  not  be  had. 

The  grounds  of  the  motion  were  substantially  those  which  had 
been  stated  upon  the  previous  motion  above  referred  to,  although 
the  same  were  considerably  amplified.  Thereupon,  on  the  16th  of 
December,  1895,  an  order  was  granted  vacating  the  judgment  and 
directing  a  new  trial  on  payment  by  the  plaintiff  to  the  defeujdant 
of  the  costs  which  had  theretofore  been  incurred  both  in  the  Supreme 
Court  and  in  the  Court  of  Common  Pleas.  From  this  order  the 
present  appeal  is  taken. 

It  is  urged  by  the  counsel  for  the  appellant  that  the  court  at  Spe- 
cial Term  had  no  power  to  vacate  the  judgment  and  order  a  new 
trial  upon  the  ground  that,  under  sections  724,  1282  and  1283  of 
the  Code  of  Civil  Procedure,  such  a  motion  must  be  made  within 
one  year  after  notice  of  the  judgment,  order  or  other  proceeding 
which  it  is  sought  to  vacate.  It  has,  however,  been  settled  by  the 
Court  of  Appeals  that  the  power  of  the  Supreme  Court  to  open 
defaults,  to  set  aside  or  vacate  judgments,  and  to  permit  pleadings 
to  be  served  in  furtherance  of  the  ends  of  justice  is  unquestionable, 
notwithstanding  the  limitations  of  the  Code,  and  that  the  power 
does  not  depend  upon  the  sections  of  the  Code,  but  exists  independ- 
ently of  them,  and  inheres  in  the  very  constitution  of  the  court. 
(  Yanderbilt  v.  Schreyer^  81  N.  T.  646 ;  Ladd  v.  Stevenson^  112  id. 
325.) 

The  court,  however,  in  the  exercise  of  this  power,  must  necessarily 
consider  the  limitations  which  have  been  placed  upon  its  action  by 
the  provisions  of  law  and  the  policy  which  has  obtained  in  the  stat- 
utes of  having  a  day  of  repose  not  only  as  to  the  assertion  of  rights 
which  have  not  been  passed  upon,  but  also  in  respect  to  rights  which 
have  been  adjudicated  upon  and  settled  by  the  courts.  It  is  upon 
the  ground  of  surprise,  mistake,  fraud  or  undiscovered  evidence  that 
this  power  of  the  court  is  usually  invoked.  In  such  case  a  party 
is  always  required  to  move  with  diligence.  In  the  case  at  bar  there 
is  no  pretense  of  undiscovered  evidence,  of  fraud  or  mistake,  the 
ground  of  surprise  simply  being  asserted.  The  plaintiff  here  rested 
quiet  for  nine  months  after  his  defeat  on  the  motion  to  amend  the 
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judgment ;  and  it  was  only  after  this  lapse  of  time  that  he  became 
surprised  at  the  result  of  the  trial  and  the  action  of  the  attorneys, 
occurring  three  years  and  a  half  before  And  after  the  same  relief 
had  been  twice  refused,  an  order  is  made  vacating  the  judgment  and 
granting  a  new  trial,  and  this,  long  after  the  right  of  appeal  had  been 
lost  and  after  repeated  efforts  had  been  unavailingly  made  to  reopen 
the  trial,  based  upon  the  very  same  grounds  upon  which  the  motion 
is  now  granted. 

It  has  been  suggested  that  the  learned  judge  did  not  pass  upon 
the  merits  of  the  application  when  he  refused  the  order  to  show 
cause.  There  is  no  ground  for  this  assumption.  An  application 
for  an  order  to  show  cause  was  made,  considered  by  the  judge  and 
refused ;  and  the  reason  for  the  denial  of  the  subsequent  motion  was 
because  a  motion  for  leave  to  renew  had  been  made  and  denied  — 
clearly  showing  that  the  learned  judge  intended  to  be  understood 
as  having  denied  the  application  for  an  order  to  show  cause  after 
examination. 

It  seems  to  us,  taking  all  these  things  into  consideration,  that  the 
court  was  not  justified  in  unsettling  the  rights  of  these  parties.  It 
appears,  as  above  stated,  that  no  proceeding  whatever  was  taken  on 
the  part  of  the  plaintiff  for  nearly  ten  months  prior  to  the  making 
of  this  motion.  It  has  been  held  that  where  a  party  had  proceeded 
with  nmch  greater  diligence  than  is  here  shown,  and  had  lost  his 
right  of  appeal  by  mistake,  the  motion  to  vacate  a  judgment  upon 
the  ground  of  irregularity  in  its  entry  could  not  be  resorted  to  in 
order  to  give  a  party  a  right  of  a})peal  which  he  had  already  lost. 
{N.  Y,  City  BapL  Mia,  Soc.  v.  Tabernacle  Chtcrch,  10  App.  Div. 
288.) 

We  are  of  opinion,  therefore,  in  view  of  these  considerations,  that 
it  was  error  to  grant  the  new  trial,  and  that  the  order  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
denied,  with  ten  dollars  costs. 

Inoraham,  J.,  concurred. 

IXGRAHAM,  J.  : 

I  concur  with  the  presiding  justice  in  his  opinion.  The  history 
of  this  case  is  there  detailed.  After  the  trial  was  had,  which  resulted 
in  the  announcement  by  the  court  that  the  complaint  should  be  dis- 
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miseed,  and  before  the  entry  of  linal  judgment  a  period  of  over  two 
months  elapsed.  Immediately  after  the  trial,  at  which  the  plaintiff 
Bays  he  was  deserted  by  his  counsel,  new  attorneys  were  retained, 
and  proceedings  were  at  once  taken  by  them  to  enforce  the  plain- 
tiff's rights.  Before  the  judgment  was  entered  the  new  attorneys 
made  a  motion,  on  behalf  of  the  plaintiff,  to  the  justice  who  had  tried 
the  case,  upon  an  affidavit  of  the  plaintiff,  the  stenographer's  min- 
utes of  the  trial  and  all  the  papers  and  proceedings  in  the  case,  to 
reopen  the  trial  and  to  allow  the  plaintiff  to  come  in  and  give  addi- 
tional evidence,  and  to  note  an  exception  to  the  ruling  of  the  court. 
It  appears  in  the  plaintiff's  affidavit,  used  upon  that  motion,  that 
upon  the  trial  which  resulted  in  the  dismissal  of  the  complaint,  his 
counsel  abandoned  the  case  in  court ;  that  from  the  time  of  such 
abandonment  he  was  not  represented  by  counsel  at  all,  and  that  by 
reason  of  that  fact  no  further  testimony  was  offered  on  the  plaintiff's 
behalf,  and  that  no  exception  was  taken  to  the  dismissal  of  the  com- 
plaint. It  was  also  alleged  that  the  irregular  transactions  which 
appeared  on  said  trial  formed  but  a  small  portion  of  the  dealings  of 
the  copartnership  between  the  plaintiff  and  the  defendant ;  that  the 
withdrawal  of  the  plaintiff's  attorney  as  aforesaid,  and  his 'summary 
abandonment  of  the  plaintiff's  case,  was  without  his  consent  or 
acquiescence,  and  without  any  prior  notification  to  him,  or  confer- 
ence with  him,  by  his  attorney.  Upon  that  application  there  was 
presented  to  the  court  substantially  the  same  facts  as  those  now  pre- 
sented, as  reason  for  granting  the  application.  That  was  before  the 
entry  of  judgment,  and  that  motion  was  argued  and  submitted  to 
the  court,  and  an  order  denying  such  application  entered.  From 
that  order  no  appeal  was  taken,  and  subsequently  thereto  the  justice 
trying  the  case  filed  his  decision  and  directed  the  entry  of  judgment. 
From  that  judgment  an  appeal  was  taken,  which  was  subsequently 
abandoned.  Since  that  time  the  plaintiff  had  been  endeavoring  in 
various  ways  to  review  the  decision  of  the  court  upon  the  trial  of 
this  action  by  motions  and  actions  in  other  courts,  which  necessarily 
resulted  in  defeat.  He  had  had  his  day  in  court,  and  his  case  had 
been  dismissed.  The  law  provided  a  remedy  for  that  dismissal, 
which  was  by  an  appeal,  or  by  a  motion  to  reopen  the  trial  and  be 
allowed  to  introduce  further  evidence.  He  had  made  that  motion 
and  it  was  denied,  and  from  the  order  denying  that  motion  he  had 
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not  appealed.  Three  and  a  half  years  after  the  entry  of  judgment 
and  the  denial  of  his  motion  on  the  same  state  of  facts,  nothing  new 
in  the  meantime  being  discovered,  except  the  fact  of  his  unsuccess- 
ful irregular  effort  to  review  the  judgment,  he  applies  to  the  same 
court  for  the  relief  which  had  before  been  denied  him,  without  a 
formal  application  to  renew,  and  without  any  facts  explaining  his 
failure  to  appeal,  either  from  the  judgment  or  the  order  denying 
the  motion  for  a  new  trial.  Upon  such  new  application,  the  defend- 
ant having  lost  in  the  meantime  his  right  to  appeal  from  the  judg- 
ment and  from  the  order  denying  his  motion  for  a  new  trial,  a  new 
trial  is  granted  him  simply  because  the  learned  judge  who  tried 
the  case  now  thinks  that  his  rulings  upon  the  original  trial  were 
erroneous. 

A  method  to  review  a  decision  of  the  court  based  upon  error  is 
provided  by  appeal,  and  nothing  can  be  clearer  than  that  the  orderly 
administration  of  justice  requires  that  such  error  should  be  reviewed 
only  by  appeal.  There  are  also  certain  recognized  grounds  for  the 
granting  of  new  trials  upon  facts  outside  of  the  record — such  as 
surprise,  mistake,  newly-discovered  evidence  and  fraud  or  imposition 
upon  the  court,  and  in  either  case  it  is  necessary  to  present  to  the 
court  the  facts  upon  which  the  motion  is  to  be  made  by  affidavit. 
Where  the  right  to  a  new  trial  is  based  upon  error  in  the  decision  of 
the  court  upon  the  trial,  the  application  for  the  new  trial  mast  be 
made  by  an  appeal  from  the  judgment.  Where  the  right  to  a  new 
trial  \a  based  upon  facts  which  do  not  appear  on  the  trial,  and  is 
addressed  to  the  judicial  discretion  of  the  court,  such  an  application 
must  be  made  by  a  motion  for  a  new  trial,  generally  upon  a  case 
settled  and  affidavits.  The  plaintiff  in  this  case  had  the  right  to 
resort  to  either  of  these  remedies.  He  had  a  right  to  his  motion 
for  a  new  trial  upon  the  ground  of  surprise,  mistake,  newly-dis- 
covered evidence  and  fraud  or  imposition  upon  the  court,  and  he 
made  that  motion  before  the  entry  of  judgment,  and  that  motion 
was  denied  ;  and  from  the  order  denying  that  motion  no  appeal  was 
taken.  The  judgment  was  then  entered.  He  then  had  the  right  to 
review  the  decision  of  the  trial  court  by  an  appeal  from  that  judg- 
ment, which  appeal  he  took  and  subsequently  abandoned.  It  wonld 
seem  that,  having  exhausted  both  of  his  remedies  for  a  reversal  of 
the  judgment  against  him,  and  his  right  to  appeal  both  from  t)je 
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judgment  and  from  the  refusal  of  the  court  to  order  a  new  trial 
having  been  abandoned,  the  judgment  should  stand,  except  that 
upon  the  presentation  of  some  new  facts  not  before  the  court  upon 
the  trial  or  the  former  application  leave  could  be  obtained  to  renew 
his  application.  No  such  new  facts  were  presented  upon  this  appli- 
cation ;  and  a  careful  examination  of  this  voluminous  record  has 
failed  to  show  any  ground  wliich  would  justify  the  court  in  allow- 
ing the  application  to  be  renewed  and  the  judgment  vacated  long 
after  the  time  to  appeal  had  expired.  The  ground  upon  which 
the  leanied  judge  at  Special  Term  granted  this  motion  is,  that  at  last 
he  is  satisfied  that  his  decision  was  eri'oneous  because  he  miscon- 
ceived the  effect  of  the  evidence.  It  is  not  claimed  that  the  evi- 
dence given  by  the  plaintiff  upon  the  trial  was  false  or  a  mistake  ; 
and  the  only  surprise  alleged  is,  that  as  he  was  not  familiar  with 
being  a  witness,  he  was  surprised  into  telling  the  truth.  It  is  con- 
ceded that  the  court  on  the  trial  had  before  it  a  correct  statement  of 
the  facts.  Upon  those  facts  the  court  applied  a  rule  of  law  which 
the  plaintiff  claims  was  not  applicable  to  the  particular  facts  proved ; 
and  the  learned  court,  on  granting  this  application,  seems  to  have 
finally  come  to  that  conclusion. 

It  is  not  necessary  for  us  to  examine  the  correctness  of  the  con- 
clusion arrived  at ;  nor  do  I  express  an  opinion  upon  it.  What  ia 
material  upon  this  application  is,  that  it  appears  that  the  error  com- 
plained of  was  an  error  of  the  court  in  the  application  of  a  rule 
of  law  to  the  facts  developed  upon  the  trial  of  this  particular  case. 
To  remedy  that  error,  if  it  existed,  the  plaintiff  had  his  appeal.  If 
by  reason  of  surprise  or  excusable  mistake  he  had  been  prevented 
from  bringing  out  all  of  the  facts,  he  had  his  remedy  by  a  motion 
for  a  new  trial  upon  that  ground.  He  made  that  motion  and  waa 
defeated.  The  order  denying  his  motion  was  entered.  His  time  to 
appeal  from  it  expired.  The  sole  method  by  which  he  could  then 
review  the  decision  of  the  court  was  on  an  appeal,  and  ho  was  con- 
fined to  that  method  of  review.  He  seems  to  have  adopted  almost 
every  other  method  except  the  one  prescribed  by  law.  That,  for 
some  unaccountable  reason,  absolutely  unexplained,  he  abandoned. 
Having  lost  his  right  to  review  by  appeal  either  from  the  judgment 
or  order  denying  his  motion,  we  have  now  to  determine  whether  or 
not  the  court  was  justified,  by  this  order  appealed  from,  in  giving 
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him  a  right  to  review  the  decision  of  the  trial  court  by  a  new  trial 
when  he  had  lost  that  right  by  his  failure  to  appeal. 

We  fully  appreciate  the  motive  that  actuated  the  learned  judge 
below,  when  he  realized  that  the  plaintiff  had  lost  a  substantial  right 
in  consequence  of  what  he  considered  his  erroneous  decision  on  the 
trial  of  the  action,  and  his  wish  to  avoid  any  injustice  that  liis 
decision  might  impose  upon  the  plaintiff.  On  this  appeal,  liowever, 
we  are  bound  to  say  whether  the  court  was  justified  in  exercising  its 
discretion  in  granting  this  new  trial  where  the  application  had  been 
once  before  made  and  denied,  and  where  the  judgment  had  been 
entered,  which  the  plaintiflf  refused  or  neglected  to  review  on  appeal 
for  over  three  years  before  the  making  of  the  motion.  We  realize 
that  the  court  in  which  the  action  is  brought  is  given  almost  unlim- 
ited discretion  in  making  amendments  in  actions  and  proceedings  in 
order  that  substantial  justice  may  be  administered.  There  is,  how- 
ever, one  default  which  the  court  is  not  allowed  to  relieve,  and  in 
that  direction  the  discretion  of  the  court  is  taken  away.  No  court 
can  allow  to  a  party  an  extension  of  time  to  appeal  from  a  judgment 
or  order.  No  court  can  allow  to  either  party  a  right  to  appeal  after 
the  time  to  appeal  has  expired  (Code,  §  784) ;  and  it  is  clearly  error 
to  do  indirectly  what  the  court  is  expressly  prohibited  from  doing 
directly. 

We  have  lately  held  in  the  case  of  Neio  York  City  Baptist 
Mission  Society  v.  Tabernacle  Baptist  Church  (10  App.  Div.  288) 
that  it  was  error  for  the  court  to  set  aside  a  judgment  as  irregular 
where  it  was  not  shown  that  the  irregularity  had  prejudiced  the 
moving  party,  so  as  to  allow  a  defendant  to  appeal  from  the  judg- 
ment after  his  time  to  appeal  had  expired  ;  and,  although  in  that 
case  the  failure  to  appeal  was  a  mistake  of  counsel  for  the  defeated 
party,  and  the  court  below  had  exercised  its  discretion  in  setting  aside 
the  judgment  which  had  been  entered  in  express  violation  of  the 
rules,  if  the  court  had  had  the  power  to  grant  the  application,  a 
case  was  presented  in  which  that  power  would  have  been  exercised. 
The  order  w^as  reversed.  A  far  different  question  is  presented 
here.  The  plaintiff  voluntarily  abandoned  his  proceeding  to 
review  the  judgment  and  order  refusing  to  grant  him  a  new 
trial  in  the  regular  way,  and  voluntarily  adopted  other  methods ; 
and  when  those  methods  have  been  unsuccessful  he  asks  the  court 
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to  grant  him  a  new  trial,  the  granting  of  which,  in  eflEect,  would 
violate  the  provision  of  the  Code  before  cited  —  that  his  time 
to  appeal  from  judgments  and  orders  regularly  made  should  not 
he  extended  or  his  default  in  taking  such  an  appeal  opened.  If 
the  granting  of  this  application  can  be  sustained,  the  defeated 
party  can,  at  any  time,  obtain  a  new  trial  upon  satisfying  the 
judge  before  whom  the  case  is  tried,  or  some  other  judge  hold- 
ing a  Special  Term,  that  some  ruling  upon  the  trial  was  erroneous ; 
and  the  maintenance  of  appellate  courts  would  then  seem  to  be 
unnecessary,  and  no  litigation  would  ever  be  at  an  end.  This  case 
is  not  an  exception  to  the  general  rule  because  the  facts  are  some- 
what unusual,  and  because  of  the  unblushing  avowal  of  the  plaintiff 
that  part  of  the  business  conducted  by  this  copartnership  had  been 
the  bribing  of  agents  or  employees  of  corporations  to  steal  the  prop- 
erty of  their  employers.  The  sale  of  such  stolen  property  by  this 
firm  naturally  induced  the  learned  trial  judge  to  indignantly  refuse 
to  have  any  participation  in  the  division  among  the  copartners  of 
the  proceeds  of  such  a  business.  Whether  or  not  his  refusal  was 
error  was  to  be  reviewed,  not  by  actions  in  another  court,  but  by  an 
appeal  from  the  judgment. 

I  think  it  was  error,  therefore,  for  the  court  below  to  set  aside 
this  judgment  and  grant  a  new  trial  under  the  circumstances  here 
detailed. 

Van  Brunt,  P.  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

App.  Div.— Vol.  XIV.         30 
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In  the  Matter  of  the  Final  Accounting  of  Frank  M.  Clute,  as 
Assignee  of  Lucius  Hart  (Doing  Business  under  tlie  Finn  Name 
and  Style  of  Lucius  Hart  &  Co.)  for  the  Benefit  of  Creditors. 

Frank  M.  Clute,  as  Assignee  of  Lucius  Hart,  Appellant ;  Hen- 
dricks Brothers,  Respondents. 

An  amgnee  far  the  benefit  of  creditors  cannot  retain  his  own  firm  —  he  may  be 
aUovoed  the  expenses  of  counsel  in  an  action  against  the  assignor. 

An  assignee  for  the  benefit  of  creditors  cannot  retain,  as  counsel,  a  law  firm  of 
which  he  is  a  member,  and  certainly,  as  against  a  creditor  not  assenting  to  such 
retainer,  is  not  entitled  to  credit  on  his  accounting  for  money  thus  expended. 

An  assignee  is  entitled  to  be  allowed  for  his  expenses  in  employing  counsel  to 
defend  a  suit  brought  against  his  assignor  subsequent  to  the  assignment,  where 
he  successfully  resists  a  large  claim  made  against  the  estate,  disputed  by  the 
assignee  and  not  recognized  by  the  schedules  filed  by  the  assignor,  and  where 
the  services  thus  paid  for  were  beneficial  to  the  estate. 

Appeal  by  Frank  M.  Clute,  as  assignee  of  Lucius  Hart,  doing 
business  under  the  firm  name  and  style  of  Lucius  Hart  &  Co.,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflfice  of  the  clerk  of  the  county  of  New 
York  on  the  23d  day  of  June,  1896,  sustaining  certain  exceptions 
filed  by  Hendricks  Brothers  to  the  report  of  the  referee,  and  over- 
ruling certain  exceptions  of  said  assignee  to  the  referee's  report,  and 
passing  the  accounts  of  the  assignee  for  the  benefit  of  creditors. 

Thoinaa  P.  Wickesy  for  the  appellant. 

Ira  D,  Warren^  for  the  respondents. 

O'Brien,  J. : 

Hart's  creditors,  including  Hendricks  Brothers,  presented  allow- 
able claims  for  $47,906.12.  For  the  administration  of  the  estate  the 
assignee  claimed  $5,752.71,  which  the  referee  reduced  to  $4,777.71. 
The  assignee  is  a  member  of  the  firm  whose  claim  for  services  was 
disallowed. 

The  rule  of  law  is,  that  an  assignee  who  is  a  lawyer  cannot  retain 
and  pay  his  own  firm.  In  justification  of  the  charges  made  by  the 
assignee's  firm,  it  is  claimed  that  at  the  first  meeting  of  creditors,  at 
which  Hendricks  Brothers,  the  objecting  creditors,  were  not  pres- 
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ent,  tlie  assignee  agreed  to  waive  his  fees  in  consideration  of  the 
creditors  consenting  to  the  retaining  of  his  firm  as  attorneys  for  the 
assignee  and  paying  them  their  reasonable  fees  for  such  services  as 
might  be  rendered.  Upon  this  subject  the  only  evidence  is  that  of 
the  assignee,  who  testified  under  objection  that  he  "  was  advised 
that  the  creditors  present  and  represented  consented  to  the  employ- 
ment of  Hatch  &  Wickes  as  counsel  for  the  assignee."  And  upon 
cross-examination  :  "  My  understanding  of  the  result  of  that  meet- 
ing was,  that  Hatch  &  Wickes  were  to  be  retained  as  counsel,  as 
counsel  would  be  necessary,  and  that  Mr.  Hatch  stated  at  that  meetr 
ing  that  Hatch  &  Wickes  being  retained  as  counsel,  and  being  paid 
the  proper  fees  for  their  services,  that  the  assignee  would  make  no 
claim  for  commissions."  It  will  be  seen  that  the  assignee  personally 
made  no  agreement  with  even  such  creditors  as  were  present,  his 
evidence  being  directed  to  showing  that  he  was  informed  that  such 
an  agreement  had  been  made. 

Apart  from  the  competency  and  binding  effect  of  such  evidence, 
it  is  conceded  that  the  objecting  creditors  here  were  not  present  at 
the  meeting,  were  not  bound  by  the  agreement  if  made,  and 
though  they  undoubtedly  knew  that  the  assignee's  firm  were  per- 
forming services,  they  have  not  been  shown  to  have  ratified  such  an 
agreement  or  placed  themselves  in  a  position  by  which  their  right  to 
object  was  lost.  Upon  their  objecting,  therefore,  we  think  the  court 
below  was  right  in  following  the  general  rule.  The  assignee  was 
allowed  full  commissions  on  the  entire  amount  realized  by  him,  and 
was  in  no  way  prejudiced  by  his  reliance  upon  the  alleged  agreement. 

With  regard  to  the  item  of  $150,  paid  by  the  assignee  to  outside 
counsel  for  defending  a  suit  brought  against  the  assignor,  subsequent 
to  the  assignment,  for  $25,000,  this,  we  think,  should  have  been 
allowed.  It  is  made  to  appear  that  the  services  thus  rendered  were 
for  the  benefit  of  the  estate,  and  were  rendered  after  notice  to  cred- 
itors. The  assignor,  personally,  could  not  defend  the  suit,  because 
without  funds,  and  the  conduct  of  the  assignee  resulted  in  the  suc- 
cessful defense  of  a  large  claim  against  the  estate. 

The  cases  of  Matter  of  Le^)if%  Accounting  (1  Abb.  N.  0.  177) 
and  Matter  of  Johnson  (10  Daly,  123),  relied  upon  by  the  respond- 
ents, are  clearly  distinguishable,  and  are  not  authorities  against  the 
allowance  of  this  claim.     In  the  former,  the  court  held  that  the  act 
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of  the  assignee  was  not  justified,  because  the  persons  suing  as  cred- 
itors were  admitted  to  be  such  by  the  assignor  in  his  schedules; 
whereas,  here,  the  claim  was  not  only  not  recognized,  but  successfully 
contested.  If  allowed  to  be  established  by  default,  it  would  have 
seriously  affected  the  amount  which  the  other  creditors  would  have 
received.  This  case  is,  therefore,  clearly  distinguishable  from  MaMer 
of  Levy  {mpra\  wherein  it  was  said :  "  These  claims  *  *  *  are 
in  no  respect  such  as  the  assignee  was,  or  could  have  been,  neces- 
sarily compelled  to  incur  in  the  execution  of  his  trust.  Neither  the 
assignee  nor  the  assigned  estate  (so  far  as  appears)  was  in  any  way 
affected  by  these  suits  that  were  instituted  against  the  assignor  after 
the  assignment.  *  *  *  While  the  assignee,  as  trustee  for  the 
benefit  of  creditors,  is  entitled  to  indemnity  and  reimbursement  out 
of  the  assigned  estate  for  all  7ieces8ary  expenses  incurred  by  him  in 
the  execution  of  his  trust,  his  right  to  incumber  the  trust  estate  or 
involve  it  in  the  expense  of  litigations  and  the  employment  of  pro- 
fessional advisers,  or  other  expenses,  is  limited  to  such  cases  as  rea- 
sonably call  for  professional  advice  or  the  incurring  of  the  expense 
which '  one  of  ordinary  prvdence  and  caution  would  undei^take  in  the 
management  of  his  own  affairs,^ "  In  the  Matter  of  Johnson  {supra)^ 
wherein  the  Zevy  case  was  cited  with  approval,  it  was  held  that  an 
assignee  for  the  benefit  of  creditors  will  not  be  allowed,  on  his 
accounting  for  the  services  of  an  attorney  in  the  defense  of  actions, 
the  amount  estimated  by  the  attorney  as  the  value  of  such  servioes, 
without  other  proof  as  to  their  nature  and  value.  Instead  of  being 
authorities  against,  these  cases  distinctly  recognize,  the  right  of  the 
assignee,  upon  proper  facts,  to  defend  claims  which  are  not  admitted 
by  the  assignor,  and,  where  the  value  of  the  services  is  established 
by  competent  proof,  to  be  allowed  for  such  services. 

It  is  uncontroverted  that  in  defending  the  claim  the  assignee 
acted  in  good  faith,  and  he  was  successful,  thus  benefiting  the  estate, 
and  the  referee  finds  in  his  report  that  the  services  were  reasonably 
worth  the  amount  charged  by  the  outside  attorneys,  and  were 
actually  paid  for  by  the  assignee.  Our  conclusion,  therefore,  is 
that  this  item  should  have  been  allowed. 

It  is  conceded  that  in  respect  to  an  item  of  $500  the  assignee  is 
charged  twice,  the  result  of  an  error  in  computation,  which,  of 
course,  should  be  corrected. 
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With  respect  to  these  two  items  of  $500  and  $150,  the  order 
should  be  reversed  and  the  assignee  credited  therewith,  together 
with  the  costs  and  disbursements  of  this  appeal.  In  all  other 
respects  the  order  should  be  affirmed. 

Van  Brunt,  P.  J.,  Baebett,  Rumsey  and  Ingbaham,  JJ.^ 
concurred. 

Order  reversed  with  respect  to  the  items  of  $600  and  $150  men- 
tioned in  the  opinion,  with  costs  and  disbursements.  In  all  other 
respects  order  affirmed. 


J.  Tkedwell  Richards  and  Alfred  S.  Brown,  Respondejits,  v» 
Norman  S.  Washburn  and  Others,  Appellants. 

Loan  —  »erviee9  of  attorneys  in  the  matter — their  retainer  a  question  of  fact  — 
insistance  upon  a  receivei'^s  clause  in  the  mortgage. 

The  complaint  in  an  action  brought  by  attorneys  alleged  that  the  defendants  had 
agreed  with  a  client  of  the  plaintiffs  to  borrow  money  of  him  upon  bond  and 
mortgage,  and  that  the  defendants  had  employed  the  plaintiffs  to  examine  the 
title,  including  the  procuring  of  a  policy  insuring  the  title,  which  examination 
they  made,  and  offered  to  procure  the  policy,  which  the  defendants  refused  to 
accept,  and  also  refused  to  pay  the  plaintiffs  for  their  services.  It  appeared 
that  the  lender,  a  client  of  the  plaintiffs,  by  their  advice,  insisted  upon  having 
a  •'  receiver's  clause  "  inserted  in  the  mortgage,  to  which  the  borrowers  objected 
—  the  insurance  company  being  willing  to  issue  a  policy,  although  there  was 
no  such  clause  in  the  mortgage. 

Hdd,  that  the  direction  of  a  verdict  for  the  plaintiffs  was  erroneous; 

That  upon  the  facts  the  defendants  were  entitled  to  have  the  Jury  determine 
whether  the  defendants  ever  employed  the  plaintiffs  as  their  attorneys,  and 
also  whether  the  defendants  ever  prevented  the  plaintiffs  from  procuring  the 
policy  of  insurance. 

Qu<gre,  whether,  assuming  that  the  agreement  between  the  plaintiffs  and  defend- 
ants was  not  an  independent  employment,  but  dependent  upon  the  lender,  the 
plaintiffs'  clients,  making  the  loan,  the  insistance  upon  the  insertion  of  the 
receiver's  clause  in  the  mortgage  was  not  a  breach  of  his  agreement  on  the  part 
of  the  lender,  which  discharged  the  defendants  from  any  liability  to  the  plaintiffs* 

Appeal  by  the  defendants,  Norman  S.  Washburn  and  others^ 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs^ 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  5th  day  of  June,  1896,  upon  the  verdict  of  a  jury  rendered  by 
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direction  of  the  court,  and  also  from  an  order  bearing  date  the  2d 
day  of  June,  1896,  and  entered  in  said  clerk's  office,  denying  the 
defendants'  motion  for  a  new  trial  made  upon  the  minutes. 

The  plaintiffs,  a  firm  of  lawyers,  allege  in  their  complaint  that  the 
defendants  "having  previously  agreed  with  a  client  of  these  plain- 
tiffs to  borrow  from  him  the  sum  of  $7,000,  to  be  secured  by  their 
bond  accompanied  by  their  mortgage,  *  *  *  employed  these 
plaintiffs  to  examine  the  title,  *  *  *  including  the  procuring 
of  searches  and  a  policy  of  insurance  from  the  Lawyers'  Title  Insur- 
ance Company  for  the  purpose  of  such  loan,  and  agreed  to  pay 
these  plaintiffs  for  such  services  *  *  *.  That  plaintiffs  in  pur- 
suance of  such  employment  examined  the  title  to  said  premises,  pro- 
cured said  searches,  and  were  ready  and  willing  and  offered  to 
procure  the  policy  of  insurance  from  the  Lawyers'  Title  Insurance 
Company  for  the  purposes  of  such  loan,  but  the  defendants  refused 
to  accept  such  policy  of  insurance  and  prevented  these  plaintiffs 
from  procuring  the  same,  and  refused,  and  still  refuse,  to  pay  these 
plaintiffs  the  amount  which  they  had  agreed  to  pay  for  the  services 
aforesaid."  The  defendants  deny  that  they  employed  the  plaintiffs, 
*'  but  admit  that  they  agreed  to  pay  the  price  thereof  —  the  plaintiffs 
being  employed  by  one  Harbeck,  who  was  to  make  the  said  loan. 
They  admit  that  the  plaintiffs  examined  said  title,  procured  said 
searches  and  assumed  to  be  ready  and  willing  to  procure  the  policy 
of  insurance  for  the  purposes  of  such  loan ;  but  they  deny  that  they 
refused  to  accept  said  policy  of  insurance  or  that  they  prevented 
the  plaintiffs  from  procuring  the  same,  and  they  allege  that  plain- 
tiffs never  did  procure  said  policy."  The  value  of  the  servicer  was 
admitted. 

Upon  the  trial  it  appeared  that  the  services  were  performed, 
searches  had  been  procured,  and  that  the  Title  Insurance  Company 
w^as  ready  to  issue  the  policy  upon  the  lawyers'  certificate  that  the 
mortgage  was  recorded.  Mr.  Brown,  one  of  the  plaintiffs,  testified 
as  follows :  "  The  mortgage  which  was  to  be  executed  had  been 
prepared  under  the  direction  of  Mr.  Harbeck.  I  gave  it  to  Mr. 
Henry  J.  Washburn  for  execution.  *  *  *  He  brought  it  back  and 
fiaid  that  he  wouldn't  sign  it  with  the  receiver's  clause  in  it.  *  *  * 
I  said  I  wouldn't*  strike  the  clause  out  without  Mr.  Harbeck's 
instructions.     I  asked  Mr.  Harbeck  whether  he  was  willing  to  liave 
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the  receiver's  clause  stricken  out  of  the  mortgage,  and  he  said  that 
he  was  not."  On  cross-examination  he  said  :  "  When  Mr.  Harbeck 
instructed  me  not  to  strike  it  out  I  then  refused  to  strike  it  out 
under  his  instructions.  *  *  *  I  have  been  Mr.  Ilarbeck's  counsel 
for  a  number  of  years,  and  I  do  the  searching  of  titles  for  him  when 
he  loans  money  on  real  estate  whenever  parties  who  are  to  take  the 
loan  request  me  to  do  it  and  agree  to  pay  my  fee  for  it.  Mr.  Harbeck 
sends  the  borrowers  to  me  and  tells  them  to  make  any  arrangements 
that  they  can  make  as  regards  the  payment  and  the  charge  for  my 
services.  I  act  as  attorney  and  counsel  for  Mr.  Harbeck  in  search- 
ing the  title,  and  I  protect  his  interest.  Q.  So  that  he  was  the 
party  you  represented  in  this  transaction  ?  A.  Yes,  I  did."  He 
further  testified  that,  after  seeing  Mr.  Harbeck  and  Mr.  Washburn 
about  the  matter,  he  wrote  a  letter  to  the  latter  in  which  he  said : 
"  I  will  examine  the  title  to  property  No.  859  Broadway,  including 
the  procuring  of  full  official  searches  and  a  policy  of  insurance  from 
the  Lawyers'  Title  Insurance  Company,  for  the  purpose  of  a  loan, 
for  $110." 

After  the  plaintiffs  rested,  the  defendants  moved  to  dismiss  the 
complaint  on  the  grounds,  among  others,  that  the  plaintiffs  had  not 
shown  that  the  refusal  to  execute  a  mortgage  with  the  receivership 
clause  in  it  prevented  the  issuing  of  a  policy  of  insurance ;  and  that 
the  defendants  having  offered  to  execute  a  mortgage  in  the  usual 
form,  on  which  the  Lawyers'  Title  Insurance  Company  would  issue 
a  policy  of  insurance,  did  not  prevent  the  plaintiffs  from  completing 
their  contract.  It  was  admitted  that  it  was  not  essential  to  the 
issuing  of  a  policy  of  insurance  by  the  Lawyers'  Title  Insurance 
Company  for  a  loan  that  a  receiver's  clause  be  in  the  mortgage. 
The  motion  to  dismiss  was  denied.  The  defendant  Washbuni  then 
testified  to  substantially  the  same  facts  in  regard  to  seeing  Mr.  Har- 
beck and  asking  him  for  the  loan.  "  He  said  that  the  title  would 
have  to  be  satisfactory  to  Mr.  Brown.  Mr.  Brown  had  to  search 
it,  and  if  it  was  satisfactory  to  him  he  (Mr.  Harbeck)  would  loan 
the  money." 

Such  of  the  other  facts  as  are  material  appear  in  the  opinion. 

Willm?n  IL  Sage^  for  the  appellants. 

J.  Tredwell  Richards^  for  the  respondents. 
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O'Brien,  J. : 

The  question  presented  is  whether  or  not,  as  matter  of  law,  defend- 
ants were  obligated  to  pay  plaintiffs'  fees.  It  appears  that  the  search- 
ing of  the  title  and  the  procuring  of  a  policy  from  the' Lawyers* 
Title  Company  were  mere  incidents  to  the  main  purpose  of  the 
defendants,  which  was  the  procuring  of  a  loan  from  Mr.  Harbeck. 
Under  these  circumstances,  whether  we  regard  the  plaintifEs  as  act- 
ing for  Mr.  Harbeck  or  for  the  defendants,  we  are  brought  to  the 
same  conclusion.  Mr.  Harbeck  agreed  to  loan  on  an  undivided 
interest,  and  to  take  a  mortgage  as  security.  In  the  absence  of  any 
agreement  to  the  contrary,  this  meant  the  usual  mortgage,  which 
would  not  include  a  receiver's  clause.  As  the  defendants  had  but 
an  undivided  interest  in  the  property,  and  such  a  clause  would  cause 
complications  with  the  other  part  owners  in  the  collection  ot  the 
rents  and  the  management  of  the  property,  and  as  the  value  of  the 
security  was  not  questioned,  the  defendants  were  justified  in  object- 
ing to  the  receiver's  clause.  If  this  or  any  other  burdensome  clause 
was  to  be  insisted  upon  by  the  plaintiffs  acting  for  Mr.  Harbeck,  it 
was  their  duty  to  disclose  that  fact  to  the  defendants ;  and,  if  omit- 
ting such  duty,  they  were  not  able  to  procure  the  policy  of  insurance 
or  the  loan  for  the  defendants,  the  fault  was  theirs  or  Mr.  Harbeck's. 
If,  on  the  other  hand,  they  were  acting  as  attorneys  for  the  defend- 
ants, then  it  was  clearly  their  duty  to  obey  the  latter's  instructions ; 
and  when  requested,  they  should  have  omitted  the  receiver's  clause, 
it  appearing  that  without  it  the  mortgage  would  have  been  accept^- 
able  to  the  title  company  and  the  policy  would  have  been  issued, 
and  thus  the  plaintiffs  would  have  been  able  to  perform  their  agree- 
ment. As  the  defendants,  therefore,  were  not  responsible  for  the 
failure,  we  do  not  think,  as  matter  of  law,  that  they  were  liable.  It 
is  fairly  inferable  from  the  facts  that  the  searching  of  the  title  and 
the  procuring  of  a  policy  were  not  to  be  for  their  benefit,  but  were 
to  be  used,  as  already  said,  in  connection  with  the  procuring  of  a 
loan,  and  the  only  benefit  they  were  to  derive  from  the  services  was 
denied  them  because  of  the  unreasonable  insistance  upon  the  receiver- 
ship clause  by  the  plaintiffs  and  Mr.  Harbeck. 

The  defendants  asked  to  go  to  the  jury  upon  two  questions  of 
fact :  (1)  Whether  or  not  they  ever  employed  the  plaintiffs  as  their 
attorneys,  and  (2)  whether  or  not  the  defendants  ever  prevented  tlie 


Digitized  by 


Google 


RICHARDS  V.  WASHBURN.  241 


App.  Div.]  FiHST  Dkpahtmekt,  February  Term,  1897. 

plaintiffs  from  procuring  tlie  policy  of  insurance.  Upon  these  the 
jury  might  have  found  that  the  })laintiffs  were  Harbeck's  attorneys ; 
that  they  were  examining  the  title  for  his  information,  and  that  when 
he  unjustly  refused  to  accept  a  proper  mortgage,  the  plaintiffs  w-ere 
remitted  to  him  for  compensation  for  services  which  had  by  his  act 
become  useless  to  the  defendants.  Without  going  so  far,  therefore, 
as  to  hold  that  upon  the  whole  case  the  complaint  should  have  been 
dismissed,  we  are  of  opinion  that  the  defendants  were  entitled  at 
least  to  have  the  questions  proposed  submitted  to  the  jury,  and  that 
in  any  event  the  direction  of  a  verdict  upon  the  theory  that  the 
defendants,  as  matter  of  law,  were  liable,  was  erroneous. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellants  to  abide  the  event. 

Van  Brunt,  P.  J.,  Williams,  Inoraham  and  Patterson,  JJ., 
concurred. 

Ingraham,  J.  (concurring) : 

I  concur  wnth  Mr.  Justice  O'Brien  on  the  ground  that  the  plain- 
tiffs acted  throughout  as  counsel  for  Mr.  Harbeck  and  not  for  the 
defendants,  and  that  the  agreement  of  the  defendants  to  pay  Mr. 
Harbeck's  lawyer's  fees  for  examining  the  title,  was  part  of  the  con- 
tract for  the  loan,  and  not  an  independent  contract  between  the 
defendants  and  the  plaintiffs,  under  which  the  defendants  could  be 
liable  for  the  amount  agreed  upon  as  the  plaintiffs'  fees,  irrespective  of 
the  completion  of  the  contract  between  the  defendants  and  Harbeck. 
Brown,  one  of  the  plaintiffs,  testified  :  "  I  have  been  Mr.  Harbeck's 
counsel  for  a  number  of  years,  and  I  do  the  searching  of  titles  for 
him  when  he  loans  money  on  real  estate,  whenever  parties  who  are 
to  take  the  loan  request  me  to  do  it,  and  agree  to  pay  my  fee  for 
it.  Mr.  Harbeck  sends  the  borrowers  to  me  and  tells  them  to  make 
any  arrangements  that  they  can  make  as  regards  the  payment  and  the 
charge  for  my  services.  I  act  as  attorney  and  counsel  for  Mr.  Har- 
beck in  searching  the  title  and  I  protect  his  interest.  Q.  So  that  he 
was  the  party  you  represented  in  this  transaction  ?  A.  Yes,  I  did. 
Q.  And  the  only  arrangement  that  was  made  between  you  and  Mr. 
Washburn  was  an  arrangement  as  to  the  amount  that  was  to  be 
allowed  for  searching  the  title  ?  A.  And  the  agreement  to  pay  my 
App.  Div.- Vol.  XIV.        31 
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fees."  It  thus  appears  that  the  plaintiffs  were  not  employed  by  the 
defendants ;  did  not  act  for  them,  but  did  act  for  Mr.  Harbeck  as 
his  counsel  in  searching  the  title.  The  agreement  between  the 
plaintiffs  and  the  defendants  was  that  the  defendants  were  to  pay 
the  plaintiffs'  fees  for  searching  the  title,  not  as  an  independent 
employment,  but  while  they  were  acting  as  counsel  for  Harbeck  and 
representing  him.  The  payment  of  the  plaintiffs'  fees  by  the 
defendants  was,  therefore,  a  part  of  the  contract  to  make  the  loan, 
and  the  defendants  were  liable  only  in  case  Harbeck  performed  his 
agreement.  I  think,  also,  that  Harbeck's  refusal  to  perform  his 
agreement  without  the  insertion  of  a  receiver's  clause  in  the  mort- 
gage, when  it  was  not  a  part  of  the  original  agreement  for  making 
a  loan  that  such  receiver's  clause  should  be  inserted  in  the  mortgage, 
was  a  breach  of  his  agreement,  and  that  the  failure  to  make  the 
loan  was,  therefore,  by  reason  of  a  refusal  on  the  part  of  Harbeck 
to  perform,  and  not  a  refusal  of  the  defendants.  The  loan  not  hav- 
ing been  made  in  consequence  of  a  failure  on  the  part  of  Harbeck 
to  perform  his  agreement,  the  defendants  were  released  from  any 
obligation  to  perform  the  contract  made  by  them ;  and,  as  part  of 
that  contract  was  to  pay  Harbeck's  counsel  for  examining  the  tide, 
that  being  no  independent  liability  that  the  defendants  incurred 
therein,  were  not  liable. 

Judgment  reversed,  new  trial  granted,  costs  to  appellants  to  abide 
■event. 


John  F.  Reilly,  Respondent,  v.  The  Sicilian  Asphalt  Pavino 
Company,  Appellant. 

A  single  tort  cannot  be  made  the  autject  of  ttco  separate  actions — leave  to  set  up  the 
dtfense  of  the  bringing  of  aivother  action,  by  supplemental  ansicer. 

Where,  while  an  action  is  pending  in  the  Supreme  Court  to  recover  for  personal 
injuries  resulting  from  an  accident  alleged  to  have  been  occasioned  by  the 
defendant's  negligence,  the  same  plaintiff  brings  an  action  in  another  court  to 
recover  damages  for  injury  done  to  the  wagon  in  which  he  was  riding  at  the 
time  of  the  accident,  the  defendant  should  be  granted  leave  to  set  up,  by  sup- 
plemental answer  in  the  action  in  the  Supreme  Court,  the  fact  that  the  plaintiff 
had  recovered  judgment  in  the  other  court,  and  that  it  has  been  satisfied. 

JSembky  that  where  damages  both  to  the  person  and  to  property  result  from  a  single 
tortious  act,  it  cannot  be  made  the  subject  of  two  several  actions. 
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Appeal  by  the  defendant,  The  Sicilian  Asplialt  Paving  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  otKee  of  the  clerk  of  the  county 
of  New  York  on  the  11th  day  of  December,  1S96,  denying  its 
motion  for  leave  to  serve  a  supplemental  answer. 

This  action  is  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  through  the  negligence  of  the  defend- 
ant. Issue  was  joined  on  the  7th  day  of  August,  1895.  Thereaf- 
ter, an  amended  complaint,  increasing  the  demand  for  damages,  was 
received,  and  issue  was  finally  joined  by  service  of  an  answer  on  the 
3d  day  of  October,  1895.  Prior  to  the  service  of  this  second  answer, 
the  plaintiff  brought  another  action  against  the  defendant  in  the  Dis- 
trict Court,  based  upon  precisely  the  same  state  of  facts  alleged  in 
the  complaint  herein ;  but  instead  of  attempting  to  recover  for  dam- 
ages for  personal  injuries,  demanded  judgment  for  damages  to  the 
wagon  in  which  he  was  riding  at  the  time  of  the  accident.  In  the 
•  District  Court  action  a  judgment  was  rendered  for  the  plaintiff  on 
the  31st  day  of  October,  1895,  and  was  thereafter  satisfied.  The 
proposed  supplemental  answer  seeks  to  set  up  the  recovery  and  sat- 
isfaction of  the  District  Court  judgment  as  a  plea  or  defense  in  bar 
of  a  recovery  in  this  action. 

Herbert  C,  Smyth  ^  for  the  appellant. 

James  Kearney^  for  the  respondent. 

O'Brien,  J. : 

The  District  Court  judgment  was  recovered  and  satisfied  subse- 
quent to  the  service  of  the  answer  in  this  action  ;  and,  unless  some 
good  legal  reason  was  shown  to  the  contrary,  the  motion  should  have 
been  granted.  As  appears  by  the  memorandum  of  the  learned  judge 
at  Special  Term,  questions  of  letches  and  good  faith  were  eliminated, 
and  his  denial  was  placed  upon  the  case  of  Perry  v.  Dickerson  (85 
N.  Y.  345)  which  he  concluded  was  an  authority  against  the  validity 
of  the  defense  sought  to  be  interposed  by  the  supplemental  answer. 
In  that  case  the  plaintiff  brought  an  action  to  recover  damages  for 
an  alleged  wrongful  dismissal  from  defendant's  employment  before 
the  expiration  of  a  stipulated  term.     It  was  held  that  the  judgment 
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therein  was  not  a  bar  to  a  subsequent  action  to  recover  wages  earned 
during  the  time  tlie  plaintiff  was  actually  employed,  and  due  and 
payable  before  the  wrongful  dismissal ;  and  that  the  two  claims 
constituted  separate  and  independent  causes  of  action,  upon  which 
separate  actions  were  maintainable.  It  was  therein  furtlier  held 
that,  to  sustain  a  plea  of  a  former  judgment  in  bar,  it  must  appear 
that  the  cause  of  action  in  both  suits  was  the  same,  or  that  some 
fact  essential  to  the  maintenance  of  the  second  suit  was  an  issue  in 
the  first  action. 

This,  however,  is  not  a  case  where  two  causes  of  action  spring 
out  of  the  same  contract,  but  is  one  in  tort ;  and  the  defendant 
insists  that,  though  the  plaintiff  may  have  separate  causes  of  action 
for  loss  of  property  and  for  injuries  to  the  person,  yet,  where  both 
come  from  but  one  act  of  negligence,  there  can  be  but  one  suit  to 
recover  the  whole  damage.  In  support  of  this  view,  our  attention 
is  called  to  the  case  of  Nathans  v.  IIo2}e  (77  N.  Y.  420),  wherein  the 
rule  is  laid  down  in  the  following  language  :  *'  The  principle  is  well 
settled  that  an  entire  indivisible  demand  cannot  be  split  up  into 
several  claims  so  as  to  make  it  a  subject  of  two  or  more  Eeparate 
actions.  *  *  *  It  follows  as  the  result  of  this  rule  that  where 
a  claim  arises  upon  a  contract,  or  from  a  tort,  the  entire  claim  must 
be  prosecuted  in  a  single  suit,  and  several  suits  cannot  be  brought 
for  separate  parts  of  such  claim.  Where  several  suits  are  brought, 
the  pendency  of  the  first  may  be  pleaded  in  abatement  of  the  other 
suit  or  suits,  and  a  judgment  in  either  will  be  a  bar  to  a  recovery  in 
any  other  suit."     (See,  also,  Secor  v.  Sturgis,  16  N.  Y.  548.) 

The  distinction  between  tiie  case  of  Perry  v.  Dickerson  {8upra\ 
relied  upon  by  the  learned  judge  below,  and  the  facts  appearing  in 
the  case  at  bar,  is  apparent ;  and  enforced  as  this  distinction  is  by 
the  other  cases  to  which  reference  has  been  made,  it  is  manifest  that 
the  defense  sought  to  be  here  interposed  by  way  of  supplemental 
answer  is  by  no  means  a  frivolous  one,  but  is  such  as  should  be 
passed  upon  in  the  usual  and  orderly  way  upon  a  trial.  Without, 
therefore,  expressing  any  view  upon  the  merits  of  such  defense,  we 
think,  under  the  decisions,  where  neither  laches  nor  want  of  good 
faith,  nor  the  frivolousness  of  a  pleading  can  be  urged  against  the 
granting  of  the  relief,  it  was  error  not  to  accord  to  the  defendant 
tlie  right  to  serve  the  proposed  supplemental  answ^erand  thus  afford 
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him  an  opportunity  to  present  the  merits  of  the  defense  upon  the 
trial. 

The  order  is  accordingly  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  the  motion  granted,  with  ten  dollars  costs  to  abide 
the  event. 

Van  Brcnt,  P.  J.,  Barrett,  Rcmsey  and  Inoraham,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costis  to  abide  the  event. 


Frederick  II.  Smith,  Jr.,  Respondent,  v.   Henry   J.   Crocker, 
Appellant,  Impleaded  with  Others. 

Plea  in  bar  —  actions  may  hejiending  in  sereral  States  to  recover  the  same  debt —  the 
court  will  take  Jurisdiction  of  an  action  on  contract  although  both  parties  are  non- 
residents. 

A  party  may  have  actions  against  the  same  defendant,  to  recover  the  same  indebted- 
ness, pending  in  different  States  at  the  same  time,  and  the  pendency  of  an 
action  in  one  State  to  recover  a  debt  cannot  be  successfully  pleaded  in  abate- 
ment of  an  action  in  another  State  to  recover  the  same  debt.  It  is  only  where 
one  of  the  actions  has  ripened  into  a  judgment  that  such  judgment  can  be 
pleaded  in  bar  to  the  other  action. 

The  courts  of  the  State  of  New  York  will  entertain  jurisdiction  of  an  action 
upon  contract,  although  both  the  plaintiff  and  the  defendant  are  non-residents 
of  that  State.  It  is  only  in  actions  for  tort  that  special  reasons  must  be  shown 
to  induce  the  court  to  assume  jurisdiction. 

Appeal  by  the  defendant,  Henry  J.  Crocker,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  tlie  ofhee  of 
the  clerk  of  the  county  of  ]!sew  York  on  the  25th  day  of  August, 
1896,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  10th  day  of  August,  ISDO,  denymg  the 
defendant's  motion  for  a  new  trial  made  upon  the  mmutes. 

The  complaint  in  this  action  alleged  that  the  defendants,  desiring 
to  have  a  test  nuide  of  a  certain  process  for  the  manufacture  of 
champagne  and  other  wines  in  the  State  of  California,  with  a  view 
to  purchasing  the  same,  on  or  about  the  Ibth  day  of  April,  1891, 
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promised  and  agreed  to  and  with  the  International  Wine  Company 
that  if  said  company  would  ship  a  plant  for  the  demonstration  of 
said  process  to  California,  and  there  make  a  demonstration  of  the 
same  by  the  manufacture  of  100  cases  of  champagne,  that  upon  the 
delivery  of  said  100  cases  of  champagne  to  them  they  would  at 
once  pay  to  said  company  the  sum  of  §5,000,  for  and  in  considera- 
tion of  the  said  company's  shipping  said  plant  and  making  said 
demonstration  as  aforesaid. 

That  thereafter  the  said  International  "Wine  Company  did  ship 
such  plant  to  California,  and  did  make  such  demonstration  of  its 
process,  and  manufactured  and  tendered  to  tlie  said  defendants  the 
100  cases  of  champagne  so  agreed  to  be  manufactured  by  it,  and 
duly  performed  all  the  conditions  precedent  upon  its  part.  That 
thereupon  the  said  defendants  became  indebted  to  the  said  Inter- 
national Wine  Company  in  the  said  sum  of  $5,000,  no  part  of 
which  has  been  paid. 

That  prior  to  the  commencement  of  this  action  the  said  Interna- 
tional Wine  Company,  for  a  good  and  valuable  consideration,  duly 
sold,  assigned  and  transferred  to  this  plaintiff  all  its  right  in  and  to 
said  claim  for  §5,000  against  said  defendants. 

Charles  K.  Beeknian  and  Charles  B.  Alexander^  for  the 
appellant. 

e/.  A,  Dennison^  for  the  respondent. 

O'Brien,  J. : 

Upon  the  former  appeal  (3  App.  Div.  471,  where  the  facts  bear- 
ing upon  this  controversy  were  stated)  the  principal  issue  was, 
whether  certain  persons  were  agents  of  the  defendant??  and  of  othera 
jointly  interested  with  them,  or  w^hether  they  were  agents  of  a  cor- 
poration ;  and  for  the  reason  that  the  plaintiff  was  prevented  from 
presenting  evidence  tending  to  charge  the  defendant  Crocker,  person- 
ally, a  new  trial  was  ordered.  Upon  this  trial  the  evidence  formerly 
excluded  was  admitted,  and,  in  addition  to  other  new  testimony,  we 
have  that  of  Ferris.  lie  and  one  McCondry  were  the  persons  in 
California  through  whom  the  contract  was  made.  As  said  in  the 
former  opinion  :  "Was  it  (the  contract)  by  Ferris  &  McCondry,  on 
their  own  behalf,  or  acting  as  agents  for  a  company  known  as  the 
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Golden  Champagne  Company,  or  as  the  agents  for  certain  defend- 
ants, including  the  defendant  Crocker,  who,  as  partners  or  as  joint 
owners,  were  engaged  in  the  production  of  champagne  ? " 

Upon  this  new  trial  it  appears  that  Ferris  and  McCondry  were 
acting  as  agents ;  and  the  main  issue  is  thus  narrowed  down  to  a 
question  whether  they  were  agents  for  the  Golden  Champagne 
Company  or  for  the  defendant  Crocker  and  others,  as  partners  or 
joint  owners.  In  the  proposition  of  the  International  Wine  Com« 
pany  we  find  that  it  speaks  of  a  company,  and  no  doubt  it  assumed 
it  was  dealing  with  a  company  ;  but  we  have  now  some  evidence^ 
though  slight,  tending  to  sliow  that  at  the  time  there  was  no  com- 
pany in  existence,  but  that  the  defendant  Crocker,  with  others,  had 
concluded  to  try  the  experiment  of  making  champagne  with  the 
machinery  and  process  of  the  International  Wine  Company,  and  had 
in  mind  the  formation  of  the  Golden  Crown  Company,  which 
appears  subsequently  to  have  been  formed.  We  say  the  testimony^ 
as  to  the  date  when  the  company  was  formed  is  slight,  because  the 
exact  date  was  not  directly  shown  by  either  the  plaintiflE  or  the 
defendant.  We  have,  however,  the  fact  that  the  proposition  of  the 
International  Wine  Company  was  of  the  date  of  April  7, 
1891,  and  the  telegram  in  answer  thereto  was  sent  in  the  same 
montli;  and  upon  the  receipt  of  the  latter  the  plant  was  ship- 
ped to  California  and  was  set  up  at  a  place  called  Clover- 
dale,  about  the  14tli  of  May,  1891.  The  pleadings  in  an  action 
in  the  Superior  Court  of  the  State  of  California  by  this  plain- 
tiff against  McCondry  and  Ferris  were  offered  by  the  defend- 
ant and  admitted  in  evidence.  In  McCondry's  answer  we  find  a 
statement  that,  pursuant  to  agreement,  "  these  defendants  and  said 
Crocker,  Prescott,  Kellogg,  Casey  and  Sink  did  organize  a  corporation 
on  the  13th  day  of  May,  1891,  known  as  the  Golden  Crown  Wine 
Company."  If  the  date  thus  fixed  was  not  correct  it  was  in  defend- 
ant's power  to  correct  it,  which  he  did  not  do.  And  as  we  have 
said,  therefore,  there  was  some  evidence  from  which  the  jury  could 
infer  that  the  contract  then  made  was  on  behalf  of  the  defendant 
Crocker  and  others,  who  at  that  time  were  individually,  and  not  as  a 
corporation,  conducting  the  negotiations.  That  the  proposition  of 
the  International  Wine  Company  was  presented  to  Crocker,  and 
that  he  took  part  in  arranging  the  terms    and  in  providing  the 
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$5,000,  which  was  agreed  to  be  paid,  are  fairly  shown  by  evidence, 
sufficient  to  justify  the  jury  in  drawing  such  an  inference.  UjX)!! 
the  main  issue,  therefore,  there  was  sufficient  to  present  the  ques- 
tion to  the  jury,  and  unless  there  were  errors  made  in  rulings  upon 
evidence  or  upon  some  question  of  law  their  verdict  ehould  not  be 
disturbed. 

In  passing,  it  is  proper  to  say  that  we  have  not  overlooked  the 
suggestion  that  the  plaintiffs  assignors  did  not  carry  out  and  com- 
plete the  contract  by  tendering  the  100  cases  of  champagne.  But 
this  also  upon  the  evidence  was  for  the  jury. 

Much  testimony  offered  by  the  defendant,  directed  to  showing 
that  the  wine  produced  by  the  plant  was  unmerchantable  and  of 
inferior  quality,  was  ruled  out  by  the  court.  We  think  such  rulings 
were  right.  The  plaintiff's  assignors  entered  into  no  contract  guar- 
anteeing the  quality  of  the  wine,  nor  did  it  agree  to  make  it  etjual 
to  the  samples,  which  by  the  process  were  made  in  Xew  York. 
Thus  in  tlieir  proposition  the  wine  company  say  :  "  That  company 
(referring  to  those  in  California)  must  also  understand  that  the 
sample  sent  them,  like  all  our  champagne,  is  made  from  imported 
wine,  and  we  cannot  guarantee  that  champagne  from  California 
wines  will  be  the  same  in  flavor  as  that  made  from  the  imported 
article,  but  as  to  life  and  purity  we  will  test  it  with  the  sample  sent 
them.  Mr.  Ferris's  expressions  as  to  our  furnishing  champagne  as 
good  as  sample  must  be  taken  with  this  qualilication."  Equally 
untenable  is  the  contention  that  the  International  Wine  Comj)any 
was  not  entitled  to  $5,000,  but  was  only  to  be  reimbursed  for  any 
expense  it  might  incur  in  shipping  its  plant  and  exploiting  its  pro- 
cess hi  California,  because,  we  think,  the  fair  reading  of  the  letter 
will  show  that  that  sum  was  fixed  upon  as  a  liquidated  amount. 
Thus  in  its  proposition  the  wine  company  says :  "  If  then  that  com- 
pany (meaning  the  California  people)  will  agree  to  pay  the  live 
tlhnisand  dollars  on  the  above  condition,  that  is,  to  defray  the 
expenses  of  the  demonstration,  we  will  ship  the  plant,  otherwise 
nut."'  That  it  shipped  the  plant,  and  that  it  endeavored  to  apply 
its  process  to  California  wine  is  not  disputed,  nor  does  an}'  good 
and  sufficient  reason  appear  why  the  defendants  should  not,  accord- 
ing to  the  terms  of  their  contract,  have  paid  over  to-the  plaintiff's 
assignor  the  $5,000  which  was  deposited  in  the  Cloverdale  Bank ; 
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that  the  results  did  not  come  up  to  their  expectations ;  that  tlie 
experiment  was  not  successful  with  California  wine,  and  that  the 
defendants  were  disappointed,  does  appear.  But  we  do  not  think 
tliis  is  any  sufficient  reason  for  depriving  the  plaintiff's  assignor  of  ^ 
the  benefit  of  its  expenditures  in  making  the  experiment  a  success, 
the  failure  of  which  the  Calif ornia  people  have  voluntarily  assumed. 

In  addition  to  questions  raised  by  the  appellant  bearing  upon  the 
merits,  all  of  which  have  l)een  considered  and  the  principal  ones  dis- 
cussed, we  have  two  others  relating  to  the  right  of  the  plaintiff  to 
maintain  this  action. 

It  appears  that  this  plaintiff  sued  Ferris  and  McCondry  in  Cali- 
fornia upon  the  same  contract,  and  to  obtain  the  same  relief  as  by 
the  verdict  of  the  jury  has  been  accorded  to  him  liere.  Having 
made  this  appear,  the  defendants  asked  the  trial  judge  to  charge,  in 
effect,  that,  by  suing  the  parties  named  in  Califoniia  on  the  same 
cause  of  action,  the  plaintiff  elected,  and  that,  therefore,  he  is  pre- 
vented from  maintaining  an  action  against  the  defendants  in  our 
courts,  the  reason  assigned  being  that  the  plaintiff  could  not  sue  on 
the  same  cause  of  action  two  different  people  in  two  different  juris- 
dictions. This  request,  we  think,  was  properly  refused.  A  party 
may  have  pending  actions  against  the  same  defendant  to  recover  the 
same  indebtedness  in  different  States  at  the  same  time,  and  the  pen- 
dency of  an  action  in  one  State  to  recover  a  debt  cannot  success- 
fully be  pleaded  in  abatement  in  an  action  in  another  State  to 
recover  the  same  debt.  It  is  only  where  one  of  the  actions  has 
ripened  into  a  judgment  that  such  judgment  can  be  pleaded  in  bar 
in  the  other  action. 

The  contention  that,  because  both  the  plaintiff  and  the  defendant 
Crocker  are  non-residents,  the  trial  court  should  have  refused  to 
entertain  jurisdiction  of  the  cause,  we  regard  as  equally  untenable. 
We  are  referred  to  a  number  of  cases  {Ferfjumn  v.  Xeilson^  33  N. 
Y.  St.  .Repr,  814;  RohiuHon  v.  Oceanic  Steaiii  Ka}\  Co,^  112  N. 
T.  315)  in  which  it  was  held  that  the  courts  of  this  State  will  not 
retain  jurisdiction  of  and  determine  an  action  for  tort  between  parties 
residing  in  other  States  on  causes  of  action  arising  out  of  the  State, 
as  a  matter  of  public  policy,  unless  special  reasons  are  shown  to  exist 
which  make  it  necessary  or  proper  so  to  do.  An  examination  of  the 
App.  Div.— Vol.  XIV.         32 
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cases  cited,  as  well  as  of  all  to  which  our  attention  has  been  called 
where  that  rule  has  been  applied,  were  actions  in  tort,  and  not 
actions  upon  a  contract.  Our  courts  have  never  refused  to  enter- 
tain jurisdiction  of  a  cause  of  action  arising  upon  contract.  In  the 
case  of  Davidshurgh  v.  Th^  Knickerhocker  Life  Ins.  Co.  (90  N.  Y. 
526)  it  was  held  that  as  the  City  Court  of  Brooklyn  was  a  local  court, 
of  limited  jurisdiction,  unless  the  defendants  came  within  the  classes 
over  which  the  statute  had  conferred  jurisdiction  upon  this  court, 
the  parties  could  not  confer  jurisdiction  by  consent.  This  case  is  iu 
no  respect  an  authority  for  the  rule  contended  for  by  the  appellants. 
Whether,  therefore,  this  contract  was  made  in  California  or  New 
York  —  upon  which  question  much  in  favor  of  the  view  that  it  was  a 
New  York  contract  might  be  said  —  we  do  not  think  it  is  necessary  to 
determine ;  as  it  appears  that  the  action  was  one  upon  contract,  the 
court  committed  no  error  in  entertaining  jurisdiction  of  the  cause. 
Having  concluded  that,  upon  the  questions  of  law,  the  appellant's 
contentions  cannot  be  sustained,  and  that  we  would  not  be  justified 
in  interfering  with  the  verdict  of  the  jury,  it  follows  that  the  judg- 
ment should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Williams,  Patterson  and  Inoraham,  J  J., 
concurred. 

Judgment  affirmed,  with  costs. 


Samuel  W.  Milbank,  as  Receiver  of  The  Mutual  Benefit  Life 
Association  of  America,  Respondent,  v.  The  American  Surety 
Company  of  New  York,  Edward  Henry  Kent  and  Another, 
Appellants,  Impleaded  with  Another. 

Misapplication  of  money  by  the  officers  of  an  insurance  company  —  to  secure  an 
appeal  by  its  president  found  guilty  of  nuilfeasance  in  office —  laches. 

The  officers  aod  directors  of  a  mutual  benefit  life  association  have  no  right  to 
take  moneys  from  its  "  security  fund"  and  transfer  them,  as  collateral  secur- 
ity, to  a  surety  company  which  has  become  surety  for  the  president  of  the 
association,  upon  his  appeal  from  a  judgment  for  costs,  rendered  against  him 
In  an  action  brought  \o  remove  him  from  the  presidency  of  the  association 
because  of  malfeasance  in  office. 

A  delay  of  two  years,  during  which  no  proceeding  was  taken  by  the  association 
to  recover  such  money,  does  not  justify  the  inference  that  a  written  settlement 
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under  seal,  containing  no  reference  to  the  money  thus  transferrefl  to  the  surety 
company,  contemplated  that  the  money  was  to  be  applied  in  satisfaction  of  the 
judgment,  especially  where  the  former  president  of  the  association  also  remained 
passive,  although  he  had  a  strong  motive  for  activity  because  of  the  injury 
done  to  him  by  the  judgment,  and  of  the  fact  that  it  was  a  lien  upon  property 
bis  wife  had  sold  under  an  arrangement  by  which  enough  of  the  purchase 
money  to  satisfy  the  judgment  was  retained  by  a  purchaser. 

Appeal  by  the  defendant,  The  American  Surety  Company  of 
New  York,  from  parts  of  a  judgment,  and  by  the  defendants  Edward 
Henry  Kent  and  another,  from  the  whole  of  said  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiif,  entered  in  tlie  office  of  the 
clerk  of  the  county  of  New  York  on  the  20th  day  of  April,  1896^ 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Special  Term. 

The  action  is  brought  by  the  receiver  of  an  insolvent  mutual  assess- 
ment insurance  association,  to  require  the  American  Surety  Com- 
pany to  account  for  and  pay  over  the  sum  of  $2,500  as  a  part  of  the 
security  fund  of  the  insolvent  association,  deposited  witli  it  on  June 
9,  1890.  From  the  date  of  the  incorporation  of  this  association  in 
1882  until  1890,  the  defendant  Edward  Henry  Kent  was  its  presi- 
dent. An  action  was  begun  against  Kent  in  the  name  of  the  Peo- 
ple, for  the  purpose  of  having  him  removed  from  the  presidency  of 
the  association  for  malfeasance  in  office.  This  resulted  in  a  judg- 
ment removing  him,  and  for  costs  against  him  amounting  to  over 
$2,000.  Upon  appeal  this  judgment  was  affirmed  at  the  General 
Term.  Upon  that  appeal  the  surety  company  was  surety  on  Kent's 
undertaking,  and  as  collateral  security  therefor  it  obtained  the 
deposit  of  S2,500,  which  was  given  pursuant  to  a  resolution  that 
that  sum  be  drawn  from  the  "  Security  Fund  "  of  the  association. 
The  check  so  drawn,  and  signed  by  Kent  as  president,  upon  its  face 
showed  that  it  was  from  the  "  Security  Fund ; "  and  tlie  proceeds  of 
such  check,  until  the  entry  of  judgment,  were  held  by  the  surety 
company,  and  it  is  for  the  recovery  of  this  money  with  its  accumla- 
tions  that  this  suit  was  brought. 

In  1890,  the  Attorney-General,  and  in  1891,  the  counsel  for  the 
association,  served  upon  the  surety  company  a  notice,  stating  that 
the  money  so  deposited  belonged  to  and  was  part  of  the  funds 
of  the  association,  and  "  that  the  taking  said  sum  by  'Kent  and 
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the  deposit  with  you  were  in  violation  of  law."  When  this  suit 
was  brought  against  the  surety  company  it  alleged  in  its  answ^er  that 
the  defendants  Kent  asserted  some  claim  to  the  funds,  and,  subse- 
quently, upon  the  receiver's  application  for  leave  to  sue  the  surety 
company,  the  defendants  Kent  asked  and  were  allowed  to  come  in 
and  defend.  Mary  C.  Kent  did  not  answer.  The  answer  of  Louisa 
Kent  need  not  be  considered,  because  immaterial,  the  real  issue  being 
the  one  presented  by  the  answer  of  Edward  11.  Kent,  in  which  he 
alleges  tliat,  in  a  suit  brought  against  the  Mutual  Benefit  Life  Asso- 
ciation to  recover  moneys  alleged  to  be  due  him,  a  settlement  was 
made  between  the  parties  before  trial  which  covered  the  claims  of 
each  against  the  other,  and  included  an  obligation  on  the  part  of  the 
€is80ciation  to  obtain  the  satisfaction  of  the  judgments  in  the  Peo- 
ple's suit. 

Wm.  A,  Copp  and  Henry  C.  Willcox^  for  the  appellants. 

Henry  W.  Sackett^  for  the  respondent. 

O'Brien,  J. : 

Whether  we  regard  the  $2,500  given  to  the  surety  company  as 
moneys  diverted  from  a  special  fund  contrary  to  the  by-laws  of  the 
association,  or  merely  as  a  portion  of  its  general  funds  set  aside  for 
specified  purposes,  which  it  was  within  the  power  of  the  officei's  to 
withdraw  and  apply  for  the  general  purposes  of  the  association,  we 
are  brought  to  the  same  conclusion,  that  the  payment  of  the  money 
to  the  surety  company  as  collateral  security  upon  a  judgment  for 
costs  accruing  in  an  action  against  Kent  for  malfeasance  in  ofiice  as 
president,  was  unauthorized  and  illegal.  The  association  is,  there- 
fore, entitled  to  recover  back  the  amount  in  either  view,  and  such 
right  could  only  be  defeated  by  a  showing  that  the  officers  and 
directors  of  the  association,  having  the  legal  right  and  control  over 
the  fund,  entered  into  a  valid  agreement  to  transfer  such  right  to  all 
or  some  one  of  the  defendants.  In  view  of  the  conclusion  at  which 
we  liave  arrived  as  to  the  existence  of  such  an  agreement,  we  deem 
it  unnecessary  to  determine  whether  or  not  the  officers  and  directors 
of  the  association  had  power  or  authority  to  enter  into  any  agree- 
ment in  reference  to  the  moneys  which  had  I)een  set  aside  in  the 
special  or  security  fund.  The  burden  of  proving  such  an  agreement 
was  upoip  the  defendant  Kent,  and,   we  think,  the  prejx>ndei'ance 
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warrants  the  conclusion  of  the  learned  trial  judge  that  it  was  not 
sustained. 

In  the  preliminary  negotiations  looking  toward  a  settlement  of  the 
suits  brought  by  the  Kents  and  J^Iackcy  against  the  association,  the 
subject  of  the  satisfaction  of  tho  People's  judgment  as  one  of  the 
terms  of  such  settlement  wa^}  dii^cnsscd.  But  the  contention  that  it 
was  included  in  the  final  terms  of  ccttlcment  is  disproved,  not  only 
by  all  the  resolutions  of  the  bo:ii-d  of  directors  of  the  association, 
but  by  the  written  stipulations,  r.:i:l,  i.i  fact,  by  all  the  writings  tliat 
appear  in  this  record,  except  a  single  preiijninary  letter  written  by 
Mr.  Loew  to  Mr.  Kent's  attorney,  in  which,  in  outlining  the  terms 
of  settlement,  he,  among  other  things,  says  tliat  the  satisfaction  of 
the  judgments  is  to  be  included.  It  is  shown,  however,  that  while 
this  attorney  endeavored  to  persuade  the  counsel  for  the  association 
to  get  the  judgments  satisiied,  the  latter  never  assented  or  agreed 
to  any  such  proposition,  his  final  reply  thereto  being  that  "any- 
thing that  I  can  honorably  do  to  help  you  in  that  matter  I  will  do  it 
for  you,  but  of  course  that  does  not  enter  into  the  consideration  of 
a  settlement  here.''  That  the  attorney  for  Mr.  Kent  substantially 
agrees  in  this  version  of  the  conversation  is  shown  by  his  original 
examination,  in  which  he  said :  "  I  always  insisted  with  Mr.  Lovatt 
that  that  judgment  ought  to  be  satisfied  ;  that  Mr.  Loew  wanted  it 
and  that  Mr.  Kent  wanted  it.  Mr.  Lovatt  always  told  me  he  would 
do  everything  in  his  power  to  get  the  judgment  satisfied.  He  would 
not  make  any  further  or  more  positive  promise  than  that."  It  is 
true  that  Mr.  Lovatt's  assistant,  Mr.  Ely,  who  conducted  part  of  the 
negotiations  during  the  former's  absence  from  the  city,  does  testify 
that  the  satisfaction  of  the  judgment  was  one  of  the  conditions  of 
the  settlement.  But  his  testinumy  is  not  only  opposed  to  that  of 
the  other  witnesses,  but,  as  stated,  finds  no  support  in  the  terms  of 
settlement  as  they  were  reduced  to  writing,  or  in  the  correspondence 
which  passed  between  the  parties.  And  the  most  significant  fact 
militating  against  the  testimony  of  ilr.  Ely  is  his  letter  accompany- 
ing the  stipulation  of  settlement,  which  he  says  contains  "the  agree- 
ments in  relation  to  the  settlement  as  Mr.  Lovatt  explained  them  to 
me."  We  do  not  find,  either  in  the  stipulation  or  in  the  corres])ond- 
ence,  from  beginning  to  end,  that  the  satisfaction  of  the  People's 
judgment  was  made  a  part  of  the  settlement. 
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As  to  Mr.  Loew's  letter  which  was  addressed  to  Mr.  Kent's  attor- 
nejy  that  cannot  be  given  much  weight  because  the  contents  were 
never  communicated  to  the  association,  nor  was  Mr.  Loew  in  any  way 
a  party  to  the  suit.  We  think  it  further  evident  that  the  resolutions 
of  the  association,  which  set  out  at  some  length  the  questions  in  dis- 
pute between  Mackey  and  Kent  and  the  association,  contain  author- 
ity to  include,  as  a  part  or  condition  of  the  settlement,  an  obligation 
on  the  part  of  the  association  to  procure  the  satisfaction  of  the  judg- 
ments against  Kent.  There  is,  therefore,  an  entire  absence  of  proof 
that  any  agreement  was  authorized  by  the  directors,  other  than  the 
one  that  was  made  in  writing.  The  terms  of  settlement  so  reduced- 
to  writing  and  consummated  by  instruments,  under  seal,  in  the  form 
of  releases,  were  the  only  ones  directly  authorized  by  the  association. 

It  is  urged,  however,  from  the  fact  that  the  association  remained 
for  more  than  two  years  solvent,  and  during  that  period  took  no 
steps  to  recover  the  money,  that  it  follows  we  are  to  infer  that  the 
agreement  contemplated  that  the  money  was  to  be  applied  in  satis- 
faction of  the  judgments.  The  force  of  such  an  argument  is 
destroyed  when  we  consider  that  not  only  the  association  but  Kent 
himself  remained  passive.  In  view  of  the  injury  which  Kent  con- 
sidered these  judgments  inflicted  by  being  allowed  to  stand,  he  had 
a  strong  motive  to  activity  and  diligence  in  compelling  the  associa- 
tion to  procure  a  satisfaction  of  the  judgments,  if  it  had  so  agreed. 
It  appears  that  these  became  liens  on  property  which  his  wife  had 
48old,  upon  which  sale  an  amount  sufficient  to  satisfy  the  judgments 
had  been  retained  by  the  purchaser.  This  was  an  additional  reason 
why  Kent  should  have  taken  steps  towards  securing  from  the 
association  the  fulfillment  of  its  alleged  agreement  without  delay. 
The  association  had  no  control  over  these  judgments,  and  it  never 
could  have  procured  their  release  except  by  paying  the  money  to 
the  surety  company  or  by  satisfying  the  latter  that  the  association 
had  the  legal  right  to  autliorize  the  application  of  the  sum  in  the 
surety  company's  hands  to  such  purpose.  The  latter  suggestion 
would  necessarily  be  an  embarrassing  one  to  the  association,  in  view 
of  the  letter  it  had  written  to  the  surety  company,  and  the  attitude 
in  which  the  latter  was  placed,  not  alone  by  that  letter,  but  by  a 
notice  received  by  it  from  the  Attorney- General  as  to  the  legality  of 
the  action  of  the  association  in  delivering  the  money. 
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It  would  serve  no  useful  purpose  to  discuss  in  detail  all  the  evi- 
dence bearing  upon  this  question  of  fact,  because,  as  said,  outside  of 
Mr.  Loew's  letter  and  the  mention  of  the  subject  in  the  preliminary 
conversations  between  counsel,  the  record  is  replete  with  confirma- 
tory data  which  enforce  the  only  conclusion  derivable  from  the 
resolutions  of  the  board  and  from  tlie  written  documents  evidencing 
the  agreement.  We  are,  therefore,  irresistibly  led  to  the  conclusion 
reached  by  the  learned  judge  at  Special  Term,  that  the  association 
never  authorized  either  its  officers  or  counsel  to  obligate  itself  to 
Mr.  Kent  to  procure  a  satisfaction  of  the  judgments  as  a  condition 
of  settlement. 

Apart  from  the  merits,  the  appellants  complain  of  certain  rulings 
made  by  the  trial  judge  excluding  evidence,  which,  if  they  could 
in  any  way  have  changed  the  result  or  been  in  the  slightest  degree 
harmful,  might  have  presented  serious  questions.  The  testimony, 
however,  which  such  excluded  questions  were  intended  to  elicit,  was 
subsequently  given,  and  a  reading  of  the  record  showed  that  all  the  con- 
versations and  correspondence  leading  up  to  the  final  agreement 
which  was  reduced  to  writing  were  given  in  full,  and  thus  all  the 
evidence  that  was  competent  and  material  as  to  the  details  of  the 
settlement  was  fully  closed. 

We  think  the  judgment  is  right,  and  that  it  should  be  affirmed, 
with  costs. 

Williams,  Patterson  and  Ingraham,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


The  Hanover  National  Bank  of  the  City  of  New  York,  Respond- 
ent, V.  American  Dock  and  Trust  Company,  Appellant. 

AM&gment  of  damages  —  wliat  may  be  considered  upon  —  remedy  for  the  correction 

of  an  error. 

In  an  action  in  which  the  plaintiff  alleged  that,  as  the  transferee  of  a  warehouse 
receipt,  issued  by  the  defendant,  it  was  entitled  to  the  possession  of  certain 
bales  of  cotton  by  virtue  of  a  special  property  in  them,  an  order  was  entered 
upon  a  remittitur  from  the  Court  of  Appeals  adjudging  "  that  the  plaintiff  do 
recover  of  the  defendant  the  damages  sustained  by  it  on  account  of  the  cause 
of  action  alleged  in  the  complaint,  and  that  it  do  recover  also  of  the  defendant 


Digitized  by 


Google 


256    HANOVER  NAT.  BANK  v.  AM.  DOCK  &  TRUST  CO. 


F1U8T  Department,  February  Term,  1897.  [Vol.  14. 


the  possession  of  the  personal  property  described  in  the  complaint,  to  wit,  one 
hundred  and  fifty -one  bales  of  cotton  marked  S.  Y.  E.,  and  twenty-one  bales 
of  cotton  marked  C.  U.  V.,  and  damages  for  the  detention  thereof,  or  damages 
for  the  value  of  the  property  claimed  in  case  delivery  of  said  property  cannot 
be  had,  and  also  damages  for  the  detention  of  said  property." 

Held,  that  the  court,  upon  an  assessment  of  damages,  had  nothiug  to  do  with  any 
equities  that  existed  between  the  parties,  and  could  not  consider  the  question 
whether  proof  by  the  defendant  that  it  actually  had  none  of  the  cotton  on 
storage  when  it  issued  the  warehouse  receipt,  upon  the  faith  of  which  the 
plaintiff  had  made  advances,  would  defeat  the  plaintiff's  claim  to  any  amount; 

That  it  was  the  duty  of  the  court  simply  to  determine  the  value  of  the  cotton 
and  the  amount  of  damages  sustained  in  consequence  of  its  detention. 

SenvbUy  tliat  the  only  method  by  which  an  error  upon  an  assessment  of  damages 
can  be  corrected  is  by  a  motion  at  Special  Term  to  set  aside  the  assessment 
and  for  an  order  directing  a  new  one. 

Appeal  by  the  defendant,  the  American  Dock  and  Trust  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  tlie  office  of  the  clerk  of  the  county 
of  Xew  York  on  the  26th  day  of  August,  1896,  denying  its  motion 
to  set  aside  an  assessment  of  damages  and  for  a  new  assessment. 

Thaddeua  D.  Kenneson^  for  the  appellant. 

Thomas  S.  Jlore  and  7^.  S.  DudUy^  for  the  resj>ondent. 

Ingraham,  J. : 

The  complaint  in  this  action  alleges  that  the  plaintiff  is  entitled  to 
the  possession,  by  virtue  of  a  special  property  therein,  of  172  bales 
of  cotton,  the  facts  upon  which  said  special  property  depended  being 
that  the  defendant  had  duly  issued  to  one  Stone  its  warehouse 
receipt,  in  and  by  which  the  defendant  certified  that  it  had  received 
on  storage  at  its  warehouse  on  account  of  said  Stone  the  172  bales 
of  cotton,  and  in  and  by  which  it  agreed  to  hold  the  same  subject 
to  the  order  of  the  said  Stone ;  tliat  thereafter  the  said  Stone  duly 
indorsed  the  said  warehouse  receipt  in  writing  in  l)lank,  and  duly 
assigned,  transferred  and  delivered  the  said  warehouse  receipt  to 
the  plaintiff,  who  thereupon  loaned  and  advanced  to  the  said  Stone 
the  sum  of  $5,000,  and  received  and  accepted  said  warehouse  receipt 
as  security  for  said  loan ;  that  before  the  commencement  of  the 
action  the  plaintiff  had  duly  demanded  the  cotton  from  the  defend- 
ant, and  offered  to  pay  and  duly  tendered  to  the  defendant  the  amount 
necessary  to  pay  the  storage  and  other  charges  thereon,  and  offered 
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to  surrender  the  said  warehouse  receipt,  but  the  said  defendant 
refused,  and  yet  refuses,  to  deliver  said  cotton  to  the  plaintiff,  to  its 
damage  in  tlie  sum  of  $6,983.20,  the  vahie  of  the  said  cotton. 
Wherefore,  the  plaintiff  demands  judgment  against  the  defendant 
for  the  recovery  of  the  said  cotton,  with  $1,000  damages  for  the 
detention  of  the  same,  or,  in  case  a  delivery  thereof  cannot  be  had, 
for  the  value  thereof,  with  damages  as  aforesaid.  The  defendant 
answered  the  complaint,  and  the  case  thereupon  came  on  for  trial, 
which  resulted  in  a  verdict  for  the  defendant,  upon  which  judgment 
was  entered.  Upon  an  appeal  from  that  judgment  the  General 
Terra  of  the  Supreme  Court  reversed  the  judgment,  and  ordered  a 
new  trial.  Thereafter  the  defendant  appealed  from  the  said  judgment 
of  the  General  Term  to  the  Court  of  Appeals,  and  in  the  notice  of 
appeal  gave  the  usual  stipulation  for  judgment  absolute  in  the  event 
of  the  affirmance  of  the  order  appealed  from.  Thereafter  the  said 
appeal  was  heard  in  the  Court  of  Appeals,  that  court  affirming  the 
order  so  appealed  from,  and  directing  judgment  absolute  for  the  plain- 
tiff on  the  said  stipulation.  The  remittitur  from  the  Court  of  Appeals 
"  did  order  and  adjudge  that  the  order  of  the  General  Term  of  the 
Supreme  Court  appealed  from  lierein  to  this  court  be,  and  the  same 
is,  hereby  affirmed  and  judgment  absolute  ordered  against  the 
defendant  on  the  stipulation,  with  costs."  Upon  that  remittitur  the 
judgment  of  the  Court  of  Appeals  was  made  the  judgment  of  the 
Supreme  Court,  and  said  order  "  adjudged  that  the  plaintiff  do 
recover  of  the  defendant  the  damages  sustained  by  it  on  account  of 
the  cause  of  action  alleged  in  the  complaint,  and  that  it  do  recover 
also  of  the  defendant  the  possession  of  the  personal  property 
described  in  the  complaint,  to  wit,  one  hundred  and  iifty-one  bales 
of  cotton  marked  S.  Y.  E.,  and  twenty-one  bales  of  cotton  marked 
C.  U.  v.,  and  damages  for  the  detention  thereof,  or  damages  for  the 
value  of  the  property  claimed  in  case  a  delivery  of  said  property 
cannot  be  had,  and  also  damages  for  the  detention  of  said  property, 
together  with  costs,  to  be  taxed  by  the  clerk  ;  "  and  the  said  order 
further  directed  an  assessment  by  a  jury  of  the  damages  directed  to 
be  recovered  by  the  plaintiff  at  the  Trial  Term  of  the  court. 

The  action  was  brouglit  to  recover  the  possession  of  the  property- 
covered  by  the  warehouse  receipt,  which  had  been  indorsed  to  the 
App.  Div.  — Yol.  XIY.         33 
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plaintiff,  or  for  its  value ;  and  by  the  judgment  of  the  Court  of 
Appeals,  subsequently  made  the  judgment  of  this  court,  judgment 
was  ordered  in  that  action  upon  the  stipulation  against  the  defend- 
ant. The  form  of  that  judgment  was  settled  on  application  to  the 
court,  and  it  was  there  provided  that  the  plaintiff  was  to  recover  of 
the  defendant  the  possession  of  the  personal  property  described  in 
the  complaint,  or  its  value  in  case  a  delivery  of  said  property  could 
not  be  had,  and  also  damages  for  its  detention.  The  assessment 
ordered  was  not  to  determine  as  to  how  much  money  tlie  plaintiff 
would  be  entitled  to  recover  upon  a  new  trial  of  the  action,  but  was 
simply  to  assess  the  value  of  the  property  and  the  damages  sus- 
tained in  consequence  of  its  detention,  all  other  questions  in  the 
case  having  been  eliminated  by  the  judgment  of  the  Court  of 
Appeals  and  the  judgment  of  the  Supreme  Court  upon  such  judg- 
ment. The  trial  judge  before  whom  this  assessment  was  had  had 
nothing  to  do  with  any  equities  that  existed  between  the  parties ; 
nor  could  he  consider  the  question  as  to  whether  or  not,  upon  the 
defendant's  proving  that  it  actually  had  none  of  this  cotton  on  stor- 
age at  the  time  this  warehouse  receipt  was  issued,  it  would  defeat 
the  plaintiff's  claim  to  any  amount.  He  had  simply,  under  the 
order  directing  the  assessment  of  damages,  to  determine  the  value 
of  the  cotton  and  the  amount  of  damages  sustained  in  consequence 
of  its  detention ;  and  that,  as  we  understand  it,  was  the  basis  upon 
which  the  learned  judge  proceeded.  Upon  the  complaint  in  this 
action  the  position  of  the  parties  would  appear  to  be  that  the 
defendant  had  172  bales  of  cotton  on  storage  for  Stone,  and  which 
belonged  to  Stone ;  that,  as  security  for  a  loan.  Stone  had  tmns- 
ferred  the  title  to  that  172  bales  of  cotton  to  the  plaintiff,  in  whom, 
by  such  transfer,  the  legal  title  vested.  As  between  the  plaintiff 
and  the  defendant,  the  plaintiff  was  entitled  to  the  possession  of 
the  172  bales  of  cotton  upon  paying  the  charges  of  the  defendant. 
To  enforce  that  right  to  the  possession  of  this  cotton,  this  action  was 
brought.  In  this  action  for  the  possession  of  the  cotton  final  judg- 
ment is  ordered  for  the  plaintiff,  t.  ^.,  a  judgment  based  upon  the 
facts  alleged  in  the  complaint.  If,  as  a  matter  of  fact,  tlie 
defendant  did  not  have  the  cotton  in  his  warehouse  belonging  to 
Stone,  that  was  a  matter  of  defense  for  the  defendant  to  allege  and 
prove.     The  cause  of  action  is  to  recover  the   possession  of  the 
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cotton  or  its  value,  and  upon  tliat  cause  of  action  the  plaintiff  is 
entitled  to  judgment  absolute.  Being  entitled  to  recover  tlie  pos- 
session of  the  cotton,  the  title  to  which  was  transferred  by  Stone  to 
the  plaintiff,  whether  or  not  Stone  owed  to  the  plaintiff  tlie  total 
amount  that  it  had  recovered  from  the  defendant,  or  whether  the 
plaintiff  would  be  obliged  to  account  to  Stone  for  any  excess  over 
and  above  the  amount  it  was  entitled  to  retain  as  between  the 
plaintiff  and  Stone,  was  a  matter  of  no  concern  to  the  defendant 
upon  the  pleadings.  This  principle  was  established  in  the  case  of 
M.  S.  Bank  v.  Fierce  (137  N.  Y.  444).  There  the  defendant 
made  his  promissory  note  to  the  order  of  the  Bates  Company, 
which  company  indorsed  it  to  the  plaintiff,  the  latter  discounting  it 
for  Bates.  Subsequently  the  Bates  Company  failed,  but  paid  to  the 
plaintiff  on  account  of  the  note  over  seventy-three  per  cent.  The 
bank  sued  Pierce,  the  maker  of  the  note,  for  the  full  amount  and 
recovered  judgment,  and  that  judgment  was  affirmed,  notwithstand- 
ing the  fact  that  the  Bates  Company  as  indorser  had  paid  to  the 
plaintiff  over  seventy-three  per  cent  of  the  amount  of  the  note. 
The  judgment  of  the  Court  of  Appeals  was  put  upon  the  ground 
that  the  defendant,  the  maker  of  the  note,  owed  the  money  upon  it, 
and  that  this  note  having  been  transferred  by  the  payee  to  the  bank, 
the  whole  title  vested  in  the  bank ;  and,  as  legal  owner  of  the  note,  it 
was  entitled  to  recover  from  the  maker  the  amount  that  the  maker 
owed  upon  the  note.  The  right  to  this  recovery  was  entirely  unaffected 
by  the  fact  that,  as  between  the  plaintiff  and  the  indorser,  the 
indorser  had,  on  account  of  its  liability  to  the  bank  as  indorser,  paid 
to  the  bank  upwards  of  seventy-three  per  cent  of  the  amount  due  on 
the  note.  The  same  principle  applies  in  this  case.  Upon  the  facts 
alleged  in  the  complaint,  the  plaintiff  was  entitled  to  the  172  bales 
of  CQtton.  Judgment  was  ordered  for  the  plaintiff  upon  that  cause 
of  action.  If  the  defendant  had  had  in  its  possession  the  172  bales 
of  cotton,  the  plaintiff  would  have  been  entitled  to  have  such  cotton 
delivered  to  it ;  and  whether  or  not  there  would  then  have  been 
any  balance  due  to  Stone,  is  entirely  immaterial ;  but  in  such  an 
action  the  plaintiff  was  also  entitled  to  have  the  value  of  the 
cotton,  which  it  was  adjudged  was  the  property  of  the  plaintiff, 
and  should  be  delivered  to  it,  ascertained,  so  that  in  the  event  of 
failure  to  obtain  the  possession  of  the  identical  cotton,  to  which  it 
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was  adjudged  the  plaintiff  was  entitled,  the  plaintiff  could  recover  & 
money  judgment  for  tlie  value  of  the  cotton  in  lieu  of  its  produc- 
tion. That  is  just  what  this  assessment  of  damages  did.  The. 
assessment  having  been  made,  the  final  judgment  to  which  the 
plaintiff  would  be  entitled  would  be  a  judgment  for  the  delivery  to 
it  of  the  cotton,  or,  in  the  event  of  its  non-delivery,  to  a  judgment 
against  the  defendant  for  the  amount  found  to  be  its  value,  together 
with  the  amount  of  the  damages  caused  by  the  detention  of  the  cot- 
ion,  and  to  have  execution  therefor. 

We  have  not  discussed  the  question  as  to  whether  the  procedure 
adopted  by  the  defendant  was  correct.  We  think,  however,  that 
the  only  method  by  which  an  error  upon  an  assessment  of  damages 
could  be  corrected  is  by  a  motion  at  Special  Term  to  set  aside  the 
assessment  and  order  a  new  one  to  be  had. 

As  we  think  that  no  error  was  committed  upon  the  assessment  in 
question,  the  order  below  was  right  and  should  be  affirmed,  with 
t.en  dollars  costs  and  disbursements. 

Van  Brunt,  P.  J.,  Williams,  Patterson  and  O'Brien,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Benjamin  N.  Payne  and  David  W.  Payne,  Doing  Business  under 
the  Firm  Name  and  Style  of  B.  W.  Payne  &  Sons,  Respondents, 
V,  James  W.  Godfrey  and  William  J.  Dollard,  Appellants. 

Demurrer — defect  of  parties  plaintiff —  when  it  does  not  appear  on  the  face  of  the 

complaint. 

lu  an  action  in  which  an  injunction  was  granted  restraining  the  enforcement  of 
cert  'in  paymenls  from  one  Noble,  an  undertaking  was  given  conditioned  that 
"  tlie  plaintiffs  will  pay  to  the  defendants  and  parties  so  enjoined  such  dam- 
ages, not  exceeding  the  sum  of  $250,  as  they  may  sustain  by  reason  of  the 
injunction." 

The  injunction  was  vacated,  and  in  an  action  brought  upon  the  undertaking  bj 
the  defendants  in  the  original  action  in  which  the  undertaking  was  given,  a 
demurrer  was  interposed  on  the  ground  that  there  was  a  defect  of  parties 
plaintiff. 
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Edd,  that  the  demurrer  was  properly  overruled,  as  it  did  not  appear  upon  the 
face  of  the  complaint  that  there  were  any  persons,  other  than  the  present  plain- 
tiffs, parties  to  the  original  action  or  served  with  process  therein  or  enjoined 
thereby,  or  who,  though  not  enjoined,  sustained  any  damage  by  reason  of  the 
in  j  unction. 

Quctre,  whether  the  undertaking  created  an  obligation  jointly  **  to  the  defendants 
and  parties  so  enjoined." 

Appeal  by  the  defendants,  James  W.  Godfrey  and  anotlier,  from 
an  interlocutory  judgment  of  the  Supreme  Conrt  in  favor  of  tlie 
plaintiffs,  entered  in  the  office  of  the  clerk  of  tlie  county  of  New 
York  on  the  8th  day  of  December,  1896,  upon  the  decision  of  the 
conrt  rendered  after  a  trial  at  the  New  York  Special  Term  over- 
ruling the  defendants'  demurrer  to  the  complaint,  and  also  from  the 
decision  and  order  dated  the  8th  day  of  December,  1890,  upon  which 
said  judgment  was  entered. 

The  action  was  brought  against  two  sureties  who  executed  an 
undertaking  required  by  an  order  continuing  an  injunction  restrain- 
ing the  plaintiffs  in  the  present  (the  defendants  in  the  injunction) 
suit  from  enforcing  a  claim  against  one  William  Noble. 

Joh7i  L.  WhiU^  for  the  appellants. 

E.  V,  ThornaU^  for  the  respondents. 

Ingraham,  J.  : 

The  only  question  presented  on  this  appeal  is  whether  it  appears 
upon  the  face  of  the  complaint  that  there  is  a  defect  of  parties  plain- 
tiff. It  is  only  where  an  ol)jection  thus  appears  that  it  can  be  taken  by 
demurrer.  (Code  Civ.  Proc.  §  488.)  Where  such  objection  does 
not  appear  upon  the  face  of  the  complaint,  it  must  be  taken  by 
answer.  (Code  Civ.  Proc.  §  498.)  A  copy  of  the  undertaking  sued 
on  is  annexed  to  the  complaint.  Thereby  the  defendants  in  this 
present  action  do  jointly  and  severally  undertake  that  the  ])laintiff8 
will  pay  to  the  defendants  and  parties  so  enjoined  such  damages, 
not  exceeding  the  sum  of  $250,  as  they  may  sustain  by  reason  of 
the  injunction. 

Even  assuming,  which,  however,  we  do  not  decide,  that  this  is  an 
obligation  jointly  to  the  defendants  and  parties  enjoined,  if  it  does 
not  appear  upon  the  face  of  the  complaint  that  there  were  others 
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than  tlie  plaintiffs  in  this  action  who  were  the  defendants  and  par- 
ties enjoined,  tlie  demurrer  was  not  well  taken.  The  complaint 
alleges  the  commencement  of  the  action  in  which  the  undertaking 
was  given,  and  in  which  it  is  stated  that  the  plaintiffs  in  this  action 
and  others  were  the  defendants.  It  is  also  alleged  that  an  injunc- 
tion was  granted  restraining  these  plaintiffs  from  in  anywise  collect- 
ing, receiving,  demanding,  or  attempting  to  collect,  sue  for  or  enforce 
the  payment  to  them  of  any  money,  notes  or  other  things  of  value 
from  one  William  N^oble,  one  of  the  defendants  in  that  action  ;  that, 
subsequently,  as  required  by  an  order  of  the  court,  the  plaintiff  in 
the  said  action  was  required  to  give  a  new  undertaking,  and  that 
the.  undertaking  in  suit  was  given  under  such  order,  which  under- 
taking was  duly  approved  by  one  of  the  justices  of  this  court  and 
tiled  in  the  office  of  the  clerk ;  that,  subsequently,  the  temporary 
injunction  was  vacated  by  the  General  Term  of  the  Supreme  Court, 
and  that  by  subsequent  proceedings  the  amount  of  the  damages 
sustained  by  these  plaintiffs  was  fixed  by  an  order  of  the  court  at 
the  sum  of  $500. 

We  think  it  quite  clear  that  there  is  no  allegation  in  this  com- 
plaint from  which  it  appears  that  any  other  than  the  plaintiffs  were 
necessary  parties  plaintiff  in  this  action.  The  only  injunction 
alleged  in  tlie  complaint  is  an  injunction  restraining  these  plaintiffs 
from  prosecuting  their  claims  against  Noble.  There  is  no  allega- 
tion that  any  other  injunction  was  granted ;  that  any  other  defend- 
ants in  the  action  in  which  the  injunction  was  granted  were  served 
with  process,  and  it  does  not  appear  that  there  were  any  persons 
other  than  the  plaintiffs  either  enjoined  in  the  original  action  or 
who,  though  not  enjoined,  sustained  any  damage  by  reason  of  the 
injunction. 

By  section  448  of  the  Code  of  Civil  Procedure  it  is  provided 
that  those  w^ho  are  united  in  interest  must  be  joined  as  plaintiffs  or 
defendants.  But,  as  it  does  not  appear  upon  the  face  of  the  com- 
plaint that  there  is  any  one  entitled  to  recover  anything  upon  this 
undertaking  except  the  plaintiffs,  the  objection  must  be  taken  by- 
answer.  The  judgment  was,  therefore,  right  and  should  be  affirmed, 
with  costs. 

There  is  also  an  appeal  from  the  order  or  decision  upon  which 
the   interlocutory  judgment  was   entered.     X&  no  such  appeal  is 
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allowed  by  the  Code,  the  appeal  from  such  oixler  or  decision  must 
be  dismissed. 

Van  Brunt,  P.  J.,  Williams,  Patterson  and  O'Brien,  JJ., 
concurred. 

Judgment  aflGirmed,  with  costs,  and  appeal  from  order  dismissed. 


Martin  Lehmaier  and  Others,  Respondents,  v.  David  Buchner, 

Appellant. 

Attachment  —  an  affiant  must  state  the  grounds  of  his  knowledge, 

Aq  affidavit  made  to  procure  an  attachment  must  show  the  grounds  of  the  affiant's 
knowledge,  and  where  nearly  all  its  statements  are  conclusions  or  expressions 
of  opinion,  or  statements  of  the  intentions  of  the  defendant,  and  there  is  noth- 
ing to  show  upon  what  such  conclusions  are  based,  or  the  manner  in  which  the 
affiant  ascertained  the  defendant's  intentions,  a  motion  to  vacate  the  attachment 
should  be  granted. 

Appeal  by  the  defendant,  David  Buchner,  from  an  order  of  the 
Supreme  Court,  made  at  the  Xew  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  4:th  day 
of  January,  1897,  denying  his  motion  to  vacate  an  attachment. 

JFranklin  Bierij  for  the  appellant. 

Samuel  Untermyer^  for  the  respondents. 

Inoraham,  J. : 

The  attachment  was  granted  upon  the  ground  that  the  defendant, 
a  resident  of  this  State,  has  assigned  and  disposed  of  his  property 
with  the  intent  to  defraud  his  creditors,  the  affidavit  to  prove  such 
fraudulent  assignment  and  disposition  of  his  property  being  made 
by  one  of  the  plaintiffs,  Albert  Sichel.  In  his  affidavit  he  makes 
certain  statements  as  to  the  acts  of  the  defendant,  as  to  the  organi- 
zation of  a  company  by  the  defendant,  as  to  the  intention  of  the 
defendant  in  organizing  the  company,  and  as  to  the  acts  of  the 
defendant  in  making  transfers  to  the  company.  There  is  no  intima- 
tion in  this  affidavit  as  to  the  sources  of  the  affiant's  knowledge,  as 
to  his  opportunity  of  ascertaining  the  intention  of  the  defendant, 
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the  condition  of  hie  property  or  its  vahie,  nor  as  to  the  amount  of 
his  indebtedness.  There  is  hardly  an  allegation  hi  the  affidavit 
which  is  a  distinct  statement  of  a  fact,  all  of  the  statements  being 
conclusions  or  expressions  of  opinion,  or  statements  of  the  inten- 
tions of  the  defendant,  with  nothing  to  show  upon  what  such  con- 
clusions are  based,  or  how  the  affiant  ascertained  the  defendant's 
intentions.  It  is  impossible  for  us  to  conceive  how  this  plaintiff 
should  have  had  personal  knowledge  as  to  the  assets  and  liabilities 
of  the  defendant.  It  might  be  that  the  defendant  had  made  a  state- 
ment to  him  as  to  the  amount  of  his  assets  or  liabilities.  It  might 
be  that  he  had  seen  a  stock  of  goods  in  the  defendant's  store  which 
he  would  estimate  as  of  the  value  stated,  or  that  in  some  other  way 
he  had  l)een  told,  or  had  ascertained  facts  upon  which  his  conclu- 
sions are  based,  but  we  are  entirely  in  the  dark  as  to  how  he  arrives 
at  the  conclusions  stated  and  how  his  statement  of  such  assets  and 
liabilities,  without  any  statement  of  the  method  by  which  he  obtained 
this  knowledge,  can  be  said  to  be  competent  evidence  of  the  fact 
that  the  defendant  had  in  his  possession  at  any  time  the  assets, 
or  that  he  owed  the  amount  stated.  So  it  is  not  stated  how  the 
affiant  knew  that  the  defendant  caused  a  corporation  to  be  incorpo- 
rated. It  is  not  stated  that  this  affiant  ever  saw  the  certificate 
of  incorporation,  nor  is  the  said  certificate  annexed  to  the  affida- 
vit. The  affiant  also  states  that  two  of  the  incorporators  had  no 
actual  pecuniary  interest  in  the  pretended  incorporation,  and  merely 
allowed  the  use  of  their  names  for  the  accommodation  of  the  defend- 
ant  and  the  accomplishment  of  his  unlawful  purpose  to  defraud  his 
creditors.  How  the  affiant  could  know  of  this  fact  it  is  a  little  diffi- 
cult to  conceive.  lie  states  no  fact  of  which  he  has  personal  knowl- 
edge which  would  lead  him  to  this  conclusion,  but  boldly  states  a 
conclusion  without  stating  anything  to  justify  it.  Ilis  affidavit  then 
states  that  the  defendant  caused  all  of  his  property  and  effects  to  be 
transferred  to  the  said  corporation.  How  he  knows  this  is  not 
stated.  In  fact,  there  is  nothing  stated  to  justify  the  granting  of 
this  warrant  based  upon  the  personal  knowledge  of  the  defendant ; 
nothing  but  his  conclusions,  surmises  and  suspicions,  without  stating 
any  fact  upon  which  he  bases  them,  or  upon  which  the  court  can 
determine  whether  or  not  they  are  justified. 

A  creditor  may  have  knowledge  of  statements  made  by  his  debtor 
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as  to  his  assets  and  liabilities.  He  may  have  knowledge  of  state- 
ments made  by  the  debtor's  representatives  or  employees.  He  may 
have  knowledge  of  his  debtor's  credit  in  the  business  in  which  he  is 
engaged.  He  may  have  some  knowledge  of  the  amount  of  stock  a 
debtor  is  carrying,  but  there  is  certainly  no  presumption  tliat  every 
creditor  has  personal  knowledge  of  the  amount  of  the  assets  or  lia- 
bilities of  a  debtor.  On  the  contrary,  it  would  seem  that  no  third 
party  not  an  employee,  or  having  some  confidential  relation  to  a 
business  firm,  could  possibly  have  knowledge  of  the  exact  amount 
of  the  firm's  liabilities  or  its  assets ;  and  when  such  a  pei'son  comes 
into  a  court  of  justice  to  o])tain  relief,  which  is  based  upon  the 
extent  of  a  debtor's  assets  and  liabilities,  something  more  is  required 
than  that  he  should  merely  swear  to  the  amount  of  such  assets  and 
liabilities,  or  swear  to  the  debtor's  intentions  in  the  doing  of  certain 
acts,  without  showing  how  his  knowledge  is  acquired,  or  upon  what 
he  bases  his  conclusions. 

We  think  that  this  affidavit  was  entirely  insufficient  to  justify  an 
attachment,  and  that  the  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  to  vacate  the  attachment 
granted,  with  ten  dollars  costs. 

Yan  Brunt,  P.  J.,  Barrett,  Eumsey  and  O'Brien,  »r.T., 
concurred. 

Order  revei^sed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


David  McLean  Shaw,  Eespondent,  v,  Fkank  Lakbert,  Appellant. 
Statute  of  Limitations  —  written  promise  to  pay  a  debt. 

In  a  letter  written  by  a  creditor  to  his  debtor  the  creditor  asked  "  whether  you 
will  pay  me  the  balance  due  me  on  account  of  the  money  I  have  loaned  you/' 
to  which  the  debtor  replied,  **  I  would  prefer  you  make  yourself  a  statement  of 
your  own.  In  my  opinion,  all  what  I  remember  is  those  accounts  were  settled 
long  ago.     If  not,  I  am  willing  to  do  so  now." 

Held,  that  there  was  an  express  promise  by  the  defendant  that  be  would  pay  what 
was  due  upon  bis  claim  in  case  his  recollection  that  it  had  been  settled  was  not 
correct  and,  the  jury  having  found  that  it  was  not  correct,  that  the  defendant 
was  liable. 

App.  Div.— Vol.  XIY.         34 
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Appeal  by  the  defendant,  Frank  Lambert,  from  a  judgmeut  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  18th  day  of  May,  1896, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  22d  day  of  May,  1896,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

John  TT\  Boothy^  for  the  appellant. 
Stephen  C,  Baldwin^  for  the  respondent. 

Ingraham,  J.  : 

The  sole  question  presented  in  this  case  is  whether  a  letter  written 
by  the  defendant  to  the  plaintiff,  dated  November  19, 1894,  was  evi- 
dence of  "  an  acknowledgment  or  promise  "  sufficient  to  take  the 
case  out  of  the  operation  of  the  Statute  of  Limitations. 

The  action  was  brought  to  recover  upon  three  promissory  notes, 
two  of  the  said  notes  being  dated  June,  1881,  and  the  other  dated 
November,  1881,  all  of  which  were  payable  within  four  months  of 
their  date.  It  is  conceded  that  these  notes  were  barred  by  the  Stat- 
ute of  Limitations,  the  action  having  been  commenced  in  1894,  but 
for  the  effect  of  the  letter  before  referred  to.  It  appeared  in  evi- 
dence that  the  plaintiff  met  the  defendant  in  New  York  city  a  short 
time  prior  to  the  writing  of  this  letter.  The  plaintiff  then  said  to 
the  defendant :  "  You  ought  to  settle  up  these  differences  betweeu 
us  represented  by  those  notes  upon  which  I  loaned  you  money  when 
you  were  poor."  The  defendant  said  :  "  That  is  so,  I  ought.  I  wish 
you  would  make  up  the  account  and  send  it  to  me.  *  *  *  I  will 
come  over  and  take  lunch  with  you  next  week,  and  bring  a  check, 
and  whatever  the  difference  is  I  will  pay  you."  As  the  defendant 
did  not  comply  with  this  promise  the  plaintiff  wrote  him  a  note  on 
February  nineteenth,  saying  :  "  Kindly  send  me  a  note  by  bearer, 
stating  when  you  will  come  and  see  me,  or  whether  I  shall  come  and 
see  yon,  and  tell  me.  also,  please,  whether  you  will  pay  me  the  bal- 
ance due  me  on  account  of  the  money  I  have  loaned  you."  In 
answer  to  that  letter  the  defendant  wrote  the  letter  relied  on  by  the 
plaintiff,  in  which  he  says :  "  Now,  Mr.  Sliaw,  I  don't  know  if  I  can 
help  you  in  the  matter  to  look  over  those  old  figures  together.  I 
would  prefer  you  make  yourself  a  statement  of  your  own.     In  my 
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opinion,  all  what  I  remember  is  those  accounts  were  settled  long  ago. 
If  not,  I  am  willing  to  do  so  now.  Please  let  me  hear  from  you, 
and  excuse  my  long  silence." 

By  section  395  of  the  Code  it  is  provided  that  "  An  acknowledg- 
meat  or  promise,  contained  in  a  writing  signed  by  the  party  to  be 
charged  thereby,  is  the  only  competent  evidence  of  a  new  or  con- 
tinuing contract,  whereby  to  take  a  case  out  of  the  operation  of  this 
title."  And  the  question  is  whether  or  not  this  letter  contains  an 
acknowledgment  or  promise  within  the  meaning  of  this  section. 

There  has  been  much  discussion  in  the  reported  cases  as  to  just 
what  words  will  suffice  to  make  an  acknowledgment  of,  or  promise 
to  pay,  an  existing  indebtedness  sufficient  to  take  a  claim  out  of  the 
statute ;  and  learned  judges  have  commented  upon  the  little  assist- 
ance that  reported  cases  give  in  determining  the  effect  of  the  par- 
ticular language  used.  There  must  be,  however,  an  acknowledgment 
of  a  debt  or  a  promise  to  pay  a  debt ;  and  in  dealing  with  each 
particular  case  what  has  to  be  ascertained  is  the  intention  of  the 
writer  of  the  instrument,  upon  which  is  based  the  acknowledgment 
of  the  existing  liability  or  the  new  promise  to  pay  the  debt.  Was 
it  liis  intention  to  acknowledge  that  an  obligation  or  debt  existed,  or 
was  it  his  intention  to  promise  to  pay  a  demand  made  upon  him  ? 
The  writing  must  show  that  it  wtis  the  intention  of  the  writer  to 
either  acknowledge  the  debt  or  promise  to  pay  it.  As  was  said  by 
Judge  Spencer  in  Safids  v.  Gelston  (15  Johns.  519):  "Courts  of 
law  seem  to  have  been  convinced  that  the  construction  which  has, 
sometimes,  been  adopted  to  get  rid  of  the  operation  of  the  statute 
has  been  carried  too  far ;  and  hence  a  disposition  has  been  evinced 
to  put  a  reasonable  interpretation  upon  the  language  of  the  party  ; 
an  interpretation  that  shall  be  consonant  to  the  meaning  and  inten- 
tion of  the  speaker ; "  and  that  "  it  would  be  doing  violence  to  this 
admission  to  say  that  there  is  evidence  from  which  a  promise  may 
be  inferred  to  pay  a  demand  the  justice  and  equity  of  which,  as 
well  as  the  defendant's  liability  to  pay  it,  is  utterly  denied." 

It  is  clear  that  there  is  no  acknowledgment  that  at  the  time  of 
the  writing  of  the  letter  there  existed  any  indebtedness  in  favor 
of  the  plaintiff  against  this  defendant.  In  answer  to  a  request  of 
the  plaintiffs,  to  know  when  the  defendant  would  come  and  see 
the  plaintiff,  and  whether  the  defendant  would  pay  to  the  ])laintifl 
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the  balance  due  liiin  on  account  of  the  moneys  loaned  to  the  defend- 
ant, the  defendant  said  that  he  did  not  know  that  he  could  help  in 
looking  over  these  old  figures,  and  that  he  would  prefer  that  the 
plaintiff  make  a  statement  of  his  own.  There  is  certainly  nothing 
here  to  acknowledge  that  any  indebtedness  of  the  defendant  ever 
did  exist,  and  there  follows  a  statement  that,  "in  my  opinion,  all 
what  I  remember  is  those  accounts  were  settled  long  ago."  The 
letter  to  the  defendant  makes  no  specific  demand  for  any  definite 
amount,  nor  for  any  notes  mentioned.  A  demand  for  the  balance 
due  on  account  of  money  loaned  is  made,  and  the  answer  to  that,  in 
effect,  is  that  the  defendant  has  some  sort  of  a  remembrance  that 
those  accounts  had  been  long  settled.  Is  there  a  new  promise  to 
pay  what  is  actually  due  ?  The  plaintiff  claims  such  a  promise  is 
found  in  the  words  added,  "  if  not,  I  am  willing  to  do  so  now." 
In  determining  just  what  this  defendant  intended  when  he  used 
these  words,  we  must  look  to  the  demand  that  was  made  upon 
him  and  to  which  this  letter  was  a  reply.  The  plaintiff  asked 
defendant  whether  "  you  (the  defendant)  will  pay  me  (the  plaintiff) 
the  balance  due  me  on  account  of  the  money  I  have  loaned  you." 
To  that  the  defendant  answered,  "  I  would  prefer  you  make  your- 
self a  statement  of  your  own.  In  my  opinion,  all  what  I  remem- 
ber is  those  accounts  were  settled  long  ago.  If  not,  I  am  willing 
to  do  so  now."  Taking  these  two  letters  together,  what  was  it 
that  this  defendant  intended  to  say  that  he  was  willing  to  do  now  ? 
When,  in  answer  to  the  plaintiffs  letter  asking  for  payment,  he 
wrote  these  words  is  it  not  clear  that  he  intended  to  say  that  if  his 
recollection  about  the  settlement  of  these  accounts  was  wrong  be 
would  now  pay  what  was  due  ?  He  meets  a  demand  for  a  payment 
of  a  balance  due  by  a  statement  of  a  recollection  that  the  account 
was  settled,  and  then  says,  in  case  it  should  appear  that  his  recollec- 
tion is  wrong,  he  would  now  settle  the  account.  Is  it  possible  that 
this  defendant  could  have  intended  when  he  wrote  that  letter  to 
have  his  compliance  with  the  plaintiff's  demand  depend  upon  any- 
thing but  the  correctness  of  his  recollection  that  the  accounts  had 
been  settled  ?  The  defendant  was  called  as  a  witness  after  this  let- 
ter was  put  in  evidence.  He  was  not  examined  about  the  letter; 
nor  were  any  facts  shown  to  justify  an  inference  that  he  did  nut 
fully  appreciate  the  demand  which  was  made  upon  him,  or  that 
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there  was  any  other  intention  than  that  to  be  inferred  from  the 
words  used.  The  utmost  that  could  in  justice  be  claimed  by  the 
defendant  is  that  there  was  a  question  for  tlie  jury  as  to  whether  or 
not  the  defendant  intended  to  promise  to  pay  whatever  should  be 
ascertained  to  be  actually  due  in  case  his  recollection  that  the 
accounts  were  settled  was  not  correct.  But  the  defendant  did  not 
ask  that  that  question  be  submitted  to  the  jury,  and  there  was  no 
exception  to  the  charge  of  the  court  in  not  allowing  the  jury  to  pass 
upon  it.  Many  cases  might  be  cited  tending  to  sustain  this  conclu- 
sion, but  I  do  not  think  they  would  be  of  material  assistance  in 
determining  what  it  was  that  the  defendant  intended  when  he  wrote 
this  letter.  The  case  that  is  nearest  to  the  case  at  bar,  but  which 
goes  further  than  is  necessary  to  sustain  this  judgment,  is  the  case 
of  Mother  v.  Hubbard  (13  Johns.  510)  ;  there  the  court  said  :  "  In 
the  conversation  stated  to  have  taken  place  between  the  defendant 
and  Brown,  it  was  not  intimated  by  the  defendant  that  he  intended 
to  avail  himself  of  the  statute,  but  the  only  question  in  his  mind 
seemed  to  be  whether  the  order  had  not  been  paid;  and  he 
promised  to  examine  his  papers,  and,  if  he  found  he  had  paid  the 
order,  he  was  to  write  to  the  witness  ;  but,  as  the  witness  testified, 
he  never  has  written."  It  was  held  "  that  this  was  sufficient  to 
raise  an  implied  promise  to  pay  the  money,  unless  on  examination 
it  should  be  found  that  the  order  had  been  paid,  and  there  is  no 
evidence  whatever  of  any  payment." 

What  we  really  have  to  determine  here  is,  what  did  this  defendant 
intend  when  he  wrote  this  letter,  and  we  can  see  no  other  construction 
that  can  be  given  to  the  words  used  except  that  above  indicated. 
That  this  was  defendant's  intention  is  corroborated  by  his  reply  to 
the  plaintiflPs  letter  containing  the  full  statement  of  his  claim.  Then 
defendant  merely  expressed  surprise  at  the  figures,  and  says  that 
before  he  gives  an  answer  he  desires  "  to  look  over  back  for  fourteen 
years  all  correspondence  and  memorandums  I  have  got  at  home," 
and  then  says :  "  In  the  meantime,  in  j)loughing  my  papers 
through,  I  will  be  more  able  to  explain."  Thus,  wlien  the 
items  of  the  plaintiff's  claim  were  presented  to  him,  there  is  notliing 
but  a  surprise  at  the  figures,  with  a  recjuest  for  time  to  look  at  his 
letters  and  memoranda,  and  an  expression  of  confidence  in  his  being 
able   to   make  an   explanation.     Considering  this   correspondence 
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as  a  whole,  we  can  come  to  no  other  conclusion  than  that  there  was 
here  an  express  promise  by  defendant  that,  he  would  pay  what  was 
due-upon  his  claim  in  case  his  recollection  that  it  had  been  settled 
was  not  correct. 

As  the  jury  have  found  by  their  verdict  that  defendant's  recollec- 
tion was  not  correct,  and  that  there  is  due  from  the  defendant  to 
the  plaintiff  the  sum  of  $891.02,  we  think  the  defendant  is  liable. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

Yan    Brunt,  P.   J.,    Barrett,    Eumsey    and    O'Brien,    JJ^ 

concurred. 

Judgment  affirmed,  with  costs. 


George  Johnson,  Respondent,  v.  Charles  B.  Tyng,  Appellant. 

A  party  to  a  c&rUract,  Hmself  in  default,  cannot  set  up,  as  a  counterclaim,  tJiefaH- 
ure  of  the  other  party  to  continue  thereafter  to  perform  it. 

Where  a  contract  for  services  provides  that  an  employer  shall  pay  the  employee 
for  the  work  done  by  him  in  each  month  within  sixty  days  from  the  date  of 
€ach  monthly  account,  but  before  the  time  when  a  payment  becomes  due  the 
employer  notifies  the  employee  that  he  cannot  pay  a  note  which  he  had  given 
him  for  a  payment  so  becoming  due,  the  employer  is  in  default,  and  is  not  in 
a  position  to  interpose,  to  an  action  brought  by  the  employee  to  recover  for 
work  done,  a  counterclaim  based  upon  the  employee's  failure  to  continue  to 
perform  the  contract. 

Appeal  by  the  defendant,  Charles  R.  Tyng,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  10th  day  of  Octo- 
ber, 1896,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the 
court. 

The  complaint  set  up  two  causes  of  action :  (1)  For  work,  labor, 
services  and  materials  furnished  the  defendant,  and  (2)  upon  an 
account  stated. 

The  answ^er  contained  a  general  denial  and  also  set  np  as  a 
counterclaim  "  that  the  plaintiff,  without  cause  therefor,  or  default 
upon  the  part  of  the  defendant,  unnecessarily  and  willfully  delayed 
the  execution  of  said  orders  (for  the  manufacture  of  certain  mer- 
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chandise),  and  afterwards,  and  from  and  after  the  month  of  July, 
1885,  or  thereabouts,  refused  and  neglected  to  execute  said  orders, 
and  failed  and  refused  to  keep  and  pei*f orm  said  agreement  in  any 
particular." 

T.  M.  Tyng^  for  the  appellant 

J.  C.  O*  Conor ^  for  the  respondent 

Ingraham,  J. : 

The  only  question  presented  on  this  appeal  is  whether  the  court 
below  was  correct  in  dismissing  the  counterclaim  set  up  in  the 
answer.  When  this  case  was  before  this  court  on  a  former  appeal, 
it  was  held  that  this  counterclaim  was  properly  dismissed,  because, 
"even  if  plaintiff  was  guilty  of  a  breach,  the  defendant. proved 
no  damage  resulting  therefrom,  and  for  tlie  weightier  reason  that 
we  think  the  evidence  shows  that  the  first  breach  was  commit- 
ted by  the  defendant  in  refusing  to  make  payments  in  accord- 
ance with  the  tenns  of  the  contract."  (1  App.  Div.  610.)  It 
having  been  there  decided  that,  if  this  defendant  first  broke 
his  contract  by  failing  to  pay  money  due  under  the  contract 
to  the  plaintiff,  he  could  not  recover  for  a  breach  of  tlie  contract  by 
the  plaintiff  happening  during  tlie  time  of  such  failure  to  pay,  the 
only  question  presented  to  us  is  whether  upon  the  evidence  here  it 
appears  that  the  plaintiff  was  guilty  of  a  breach  of  his  obligation 
under  the  contract  before  the  defendant  had  failed  to  comply  with 
all  of  his  obligations.  The  contract  provided  that  "  The  party  of 
the  second  part  (the  defendant)  agrees  to  use  due  diligence  in  secur- 
ing orders  and  to  pay  to  said  party  of  the  first  part  (the  plaintiff) 
for  all  work  done  by  him,  the  amount  due  to  him  for  each  month's 
work,  within  sixty  (60)  days  from  the  date  of  each  monthly  arC." 
It  was  admitted  by  the  defendant  that  the  plaintiff  during  the  month 
of  April,  1885,  did  work  for  the  defendant  under  this  agreement  of 
the  value  of  $523.36.  Under  the  provisions  of  this  contract,  this 
amount  became  due  within  sixty  days  after  the  date  of  each  monthly 
account.  It  does  not  appear  from  the  evidence  when  the  monthly 
account  for  this  work  was  furnished.  It  does  appear,  however,  that 
on  May  23,  1885,  the  defendant  gave  to  the  plaintiff  a  promissory 


Digitized  by 


Google 


272  JOHNSON  v.  TYNG. 


First  Department,  February  Term,  1897.  [Vol.  14. 


note  payable  sixty  days  after  date  in  which  it  was  stated  that  such 
note  was  for  the  April  account.  This  note  was  due  July  25,  1885. 
On  July  24,  1885,  the  defendant  wrote  the  plaintiff  a  letter  asking 
the  plaintiff  to  get  his  bank  to  withdraw  the  note  due  on  the  follow- 
ing day,  and  to  hold  it  over  for  a  few  days.  In  reply  to  that  the 
plaintiff  telegraphed  to  the  defendant,  "  Will  have  note  returned  if 
you  can  send  check  for  three  hundred.  Answer."  In  reply  to 
that,  and  on  July  25,  1885,  the  day  the  note  became  due,  the 
defendant  telegraphed  to  the  plaintiff  in  answer  to  the  plaintiff^s 
telegram,  "  Could  not  do  on  account  of  another  not«.  Tnist  you 
will  oblige  me  as  I  asked.  Please  answer."  To  that  telegram  there 
was  no  answer.  It  is  clear  that  this  letter  and  these  two  telegrams 
show  a  distinct  refusal  on  the  part  of  the  defendant  to  pay  the  note 
upon  the  day  it  became  due,  and  rendered  a  presentation  of  the  note 
to  the  defendant  unnecessary  to  put  the  defendant  in  fault.  The  first 
letter  was  a  request  to  liold  the  note  for  the  defendant  for  a  few 
days.  To  that  an  answer  was  sent  that  the  plaintiff  would  do  so  if 
the  defendant  would  send  $300.  The  defendant  replied  that  he 
could  not  do  so  —  not  that  he  did  not  want  to  do  so,  but  that  he 
could  not  do  so.  It  is  quite  clear  that  this  was  a  positive  refusal  to 
pay  the  note  upon  the  day  it  became  due,  and  that  upon  that  day 
the  defendant  was  guilty  of  a  breach  of  his  contract  to  pay  within 
sixty  days  after  the  monthly  accounts  had  been  furnished.  That  the 
defendant  entirely  understood  this  is  quite  evident  from  his  inter- 
view with  the  plaintiff  on  July  28,  1885.  He  says  that  the  plaintiff 
asked  him  what  he  was  going  to  do  about  the  payment  of  the  note, 
and  "  I  told  him  that  I  should  pay  it  just  as  I  agreed.  *  *  *  J 
stated  to  him  that  I  would  pay  the  money  as  I  agreed.  *  *  *  I 
would  pay  it  just  as  I  told  him  in  my  letter  I  would  pay  it."  The 
only  time  that  he  had  stated  in  his  letter  as  the  time  at 
which  he  would  pay  was  one-half  on  the  the  first  of  August, 
and  the  balance  on  the  eighth  of  August;  but  these  dates  were 
after  the  time  fixed  by  the  contract  at  which  the  sum  was 
to  be  paid.  At  no  time  after  the  twenty-fifth  of  July,  when 
the  defendant  telegraphed  to  the  plaintiff  that  he  could  not  pay 
him  even  $300  on  account  of  the  note,  did  the  defendant  ever 
offer  to  pay  to  the  plaintiff  the  amount  due  upon  the  note,  and 
that  $523.36  has  never  been  paid.     We  think  it  quite  clear  that  the 
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payment  of  tliese  various  sums  under  the  contract,  as  they  should 
become  due,  was  a  condition  for  the  continuance  of  tlie  work  under 
the  contract.  The  plaintiff  was  not  bound  to  go  on  doing  the 
defendant's  work,  thus  incurring  obligations  for  him,  unless  the 
defendant  on  his  part  kept  his  contract  with  the  plaintiff  as  to  pay- 
ments that  were  to  be  made,  and  on  this  twenty- fifth  day  of  July 
the  payment  of  the  April  account  was  due.  The  defendant  had 
given  his  note  in  payment  thereof.  He  had  expressly  stated  to  the 
plaintiff  that  he  could  not  pay  it,  and  we  think  that  the  plaintiff  was 
entirely  justified  in  refusing  to  continue  to  work  for  the  defendant 
under  the  contract,  thus  incurring  further  liability,  until  this  note 
was  paid  and  the  defendant  had  performed  his  part  of  the  contract. 
And  when,  on  the  twenty-eighth  day  of  July,  three  days  after- 
wards, and  before  there  had  been  any  refusal  on  the  part  of  the 
plaintiff  to  go  on  under  the  contract,  plaintiff  went  to  the  defend- 
ant and  asked  him  to  pay  the  note,  and  the  defendant  then  refused 
to  pay,  making  no  offer  to  pay,  except  the  statement  that  he  would 
pay  at  the  time  agreed  upon  in  liis  letter  of  July  twenty-fourth,  which 
was  then  sometime  in  the  future,  it  seems  to  us  quite  clear  that  upon 
this  state  of  facts  the  plaintiff  was  justified  in  refusing  to  continue 
to  work  under  the  contract  until  the  defendant  had  complied  with 
his  obligations'  and  paid  the  amount  due  to  the  plaintiff. 

We  think,  therefore,  that  the  court  below  was  entirely  right  in 
dismissing  this  counterclaim  and  that  the  judgment  should  be 
affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Williams,  Patterson  and  O'Brien,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 

App.  Div.— Vol.  XIV.        35 
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Charles  T.  Schulze,  Eespondent,  v.  Robert  R.  Sizer,  Receiver 
of  the  L'lIoMMEDiEu  Box  AND  LuMBER  CoMPANY,  Appellant, 
Impleaded  witli  the  Sims  Lumber  Company. 

Aisets  ofoiie  coi'poration  fraudulently  transferred  to  another  —  remedy  of  a  creditor 
of  the  former  against  a  receive!*  of  the  latter  —  a  neio  receiver  is  unnecessary  — 
burden  of  proof  as  to  t?ie  fraud. 

A  judgment  creditor  of  a  lumber  company,  whose  assets  have  been,  as  alleged, 
fraudulently  transferred  to  another  corporation,  is  not  entitled  to  have  all  the 
property  of  the  latter  company  taken  out  of  the  hands  of  a  receiver,  appointed 
in  proceedings  for  its  voluntary  dissolution,  and  to  have  such  assets  applied  by 
a  newly-appointed  receiver  to  the  payment  of  his  judgment,  where  it  appears 
that  the  latter  corporation  purchased  some  of  its  assets  of  parties  other  than 
the  first-mentioned  company,  and  there  is  nothing  to  show  what  assets  are  and 
what  assets  are  not  equitably  applicable  to  the  payment  of  the  judgment. 

The  burden  of  proof  is  upon  a  judgment  creditor,  who  alleges  that  a  transfer 
made  by  a  corporation  is  fraudulent,  to  establish  the  fact. 

Semble,  that  where  property  of  a  corporation  is  already  in  the  hands  of  a  receiver 
it  is  not  necessary,  in  order  to  protect  the  rights  of  a  judgment  creditor,  that  a 
new  receiver  should  be  appointed. 

Appeal  by  the  defendant,  Robert  R.  Sizer,  receiver  of  the 
L'llommedieu  Box  and  Lumber  Company,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  5th  day  of  November, 
1896,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term. 

Jokri  C  To7nlin8on,  for  the  appellant. 

James  J,  AlUn^  for  the  respondent. 

Ingraham,  J. : 

This  action  appears  to  be  one  in  the  nature  of  a  creditor's  bill  to 
set  aside  a  transfer  of  property  by  the  defendant,  the  Sims  Lumber 
Company,  to  a  corporation  known  as  the  L'Hommedieu  Box  and 
Lumber  Company,  to  require  the  said  box  and  lumber  company, 
and  the  defendant  Sizer,  as  receiver  of  such  corporation,  to  account 
to  a  receiver,  to  be  appointed  in  this  action,  for  all  the  property  and 
the  proceeds  of  all  the  property  received  by  either  of  them  from 
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the  defendant,  the  Sims  Lumber  Company.  After  a  trial  at  Special 
Term,  a  judgment  was  entered  appointing  a  receiver  of  all  the 
property  in  the  hands  of  the  defendant  Sizer,  as  receiver  of  the 
L'Hommedieu  Box  and  Lumber  Company,  and  appointing  a  referee 
before  whom  Sizer,  as  receiver,  is  to  account  to  the  receiver 
appointed  in  this  action ;  and  out  of  the  property  tiiat  shall  come 
into  the  hands  of  such  receiver  he  is  to  pay  to  tlie  plaintiff  the 
amount  of  his  judgment  against  the  Sims  Lumber  Company.  This 
judgment  thus  takes  out  of  the  hands  of  the  defendant  Sizer,  as 
receiver  of  the  L'Hommedieu  Box  and  Lumber  Company,  all  the 
property  in  his  hands  as  such  receiver,  appoints  another  receiver  of 
it,  and  requires  the  other  receiver  to  apply  this  property  to  pay  the 
plaintiff's  judgment  against  the  Sims  Lumber  Company.  This 
somewhat  astonishing  result  is  based  upon  the  following  facts: 
The  Sims  Lumber  Company  was  a  foreign  corjx^ration,  doing 
business  in  this  State.  On  the  24th  day  of  July,  1SD4,  the  Sims 
Lumber  CompAny  transferred  its  plant  and  factory  to  tlie  L'Homme- 
dieu Box  and  Luml)er  Company,  tlie  consideration  of  that  transfer 
being  the  capital  stock  of  the  said  L'Hommedieu  Box  and  Lumber 
Company.  Subsequently,  on  the  23d  day  of  October,  181)4,  a  pro- 
ceeding was  commenced  for  the  voluntary  dissolution  of  the  said 
L'Hommedieu  Box  and  Lumber  Company,  in  which  proceeding,  on 
October  23,  1894,  the  defendant,  Robert  R.  Sizer,  was  appointed 
temporary  receiver  of  the  said  L'Hommedieu  Box  and  Lumber 
Company,  and  subsequently,  on  February  20,  181^5,  was  appointed 
permanent  receiver  and  has  duly  qualified  as  such  receiver. 
Under  such  appointment  as  permanent  receiver  of  this  corpora- 
tion, the  said  defendant  is  in  possession  of  that  portion  of  the 
property  transferred  by  the  Sims  Lumber  Company  to  tlie  L'Hom- 
medieu Box  and  Lumber  Company,  which  was  in  possession  of 
the  latter-named  company  at  the  time  of  the  appointment  of  the 
receiver.  On  the  24th  day  of  Deceml)er,  1894,  in  an  action  insti- 
tuted by  this  plaintiff  against  the  defendant,  the  Sims  Lumber  Com- 
pany, a  warrant  of  attachment  was  issued  against  the  property  of 
the  said  corporation,  and  subsequently,  and  on  the  12th  day  of 
April,  1895,  judgment  was  duly  entered,  an  execution  being  issued 
upon  such  judgment,  which  was  returned  wholly  unsatisfied.  It 
does  not  appear  when  this  indebtedness  upon  which  the  plaintiff's 
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judgment  was  obteined  against  the  Sims  Lumber  Company  was 
inenrred.  It  does,  however,  appear  that  the  L'Hommediea  Box  and 
Lumber  Company  was  incorporated  on  the  26th  day  of  May,  1894, 
and  proceeded  to  purcliase  certain  property  which  had  belonged  to 
the  Sims  Lumber  Company.  Tlie  plant,  including  sheds,  machin- 
ery, tools  and  office  fixtures,  was  purchased  from  one  Walker  for 
if^l 8,000  in  stock  of  the  L'Hommedieu  Company,  and  certain  lumber 
was  paid  for  by  notes  of  the  L'Hommedieu  Box  and  Lumber  Company, 
three  of  which  notes  for  $1,000  each  were  paid.  The  amount  of  those 
notes  was  between  $11,000  and  $12,000,  being  for  $1,000  each, 
except  the  last  note,  and  one  note  was  payable  monthly.  After  this 
transaction,  it  seems  that  the  L'Hommedieu  Box  and  Lumber  Com- 
pany continued  in  business,  making  purchases,  incurring  obligations 
to  others  and  continuing  to  manufacture.  This  corporation  during 
the  time  it  was  going  purchased  from  the  Empire  Storage  Lumber 
Company  a  great  deal  of  lumber,  and,  at  the  time  it  went  into  the 
hands  of  the  receiver,  it  owed  to  the  said  Empire  Storage  Lumber 
Company  a  considerable  amount  for  lumber  furnished.  Thus  the 
L'Hommedieu  Company  did  business  for  four  months,  manufacturing 
and  selling  merchandise,  ])urchasing  from  others  the  material  which  it 
manufactured  and  incurring  obligations  upon  the  faith  of  its  owner- 
ship of  this  property.  Of  this  transfer  the  plaintiflF  had  notice,  and 
made  no  objection  until  after  the  voluntary  dissolution  of  the 
L'Hommedieu  Company,  and  the  appointment  of  a  receiver,  whose 
duty  it  was  to  distribute  the  assets  among  creditors.  The  judgment 
of  the  court  makes  no  distinction  between  the  property  that  the 
L'Hommedieu  Company  acquired  from  the  Sims  Company  and  the 
property  which  it  purchased  from  others  or  manufactured  during 
the  time  that  it  did  business,  but  it  takes  all  of  the  property  of  the 
L'Hommedieu  Company  which  has  come  into  the  hands  of  the 
receiver,  and  transfers  it  to  a  receiver  appointed  in  this  action  for 
the  purpose  of  paying  the  plaintiff's  judgment  against  the  Sima 
Company.  All  the  property  of  the  L'Hommedieu  Company,  includ- 
ing any  property  which  it  had  received  by  transfer  from  the  Sims 
Company,  being  in  the  hands  of  the  court  for  distribution  among 
those  entitled  to  it,  it  was  entirely  unnecessary  in  order  to  protect 
the  plaintiff,  or  the  creditors  of  the  Sims  Company,  to  appoint  a  new 
receiver.     If  the  plaintiff  is  entitled  to  any  relief,  the  judgment  can 
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direct  the  present  receiver  as  to  wliat  disposition  lie  is  to  make  of 
tlie  property  in  his  hands. 

Assuming,  as  the  plaintiff  claims,  that  the  organization  of  the 
L'lloinmedien  Company  was  simply  a  scheme  to  provide  for  the 
transfer  of  the  property  of  the  Sims  Company,  so  as  to  prevent  it 
from  being  subject  to  seizure  to  pay  the  debts  of  the  Sims  Company, 
tliere'is  still  no  reason  why  a  new  receiver  should  be  appointed,  and 
all  of  the  pro{)erty  of  the  L'Hommedieu  Company,  a  portion  of 
which  is  certainly  liable  for  tlie  debts  of  the  company  incurred  since 
its  organization,  be  applied  to  the  payment  of  this  plaintiffs  judgment. 
It  may  be  that  upon  a  new  trial  of  this  action  tlie  court  will  be  able 
to  distinguish  between  the  property  which  has  come  into  the  hands 
of  tliis  receiver,  which  was  the  property  of  the  Sims  Com])any,  and 
which,  in  equity,  should  be  applicable  to  the  payment  of  the  debts 
of  that  company,  and  the  property  which  was  accpiired  by  the 
Ullommedieu  Company  from  other  sources,  or  from  the  Sims  Com- 
pany, which  should  be  applied  to  the  payment  of  the  debts  of  the 
L'llommedieu  Company.  There  was,  however,  no  evidence  upon 
the  trial  to  show  just  what  property  had  come  into  the  possession  of 
the  receiver  which  had  been  transferred  to  the  L'llonmiedieu  Com- 
pany by  the  Sims  Company  in  pursuance  of  the  fraudulent  scheme 
alleged  by  the  plaintiff.  The  burden  of  proof  is  uj^on  the  plaintiff 
to  show  fraud,  and  he  must  establish  by  a  preponderance  of  evidence 
that  the  transfer  to  the  L'Hommedieu  Company  was  fraudulent,  and 
that  the  particular  property  so  transferred  came  into  the  hands  of 
this  defendant  as  receiver  of  the  L'llommedieu  Company,  and  is  still 
either  held  by  him  or  has  been  disposed  of  by  him,  and  that  the 
proceeds  remain  in  his  possession. 

There  was  some  evidence  tending  to  show  that  a  lease  of  certain 
premises  in  Flushing,  and  a  plant  which  was  valued  at  »^r),(KM)in  the 
schedule  annexed  to  the  petition  for  dissolution,  were  proi)erty 
derived  from  the  Sims  Lumber  Company,  but,  except  the  evidence 
a.s  to  this  lease  and  plant,  there  is  not  a  particle  of  evidence  to  show 
that  any  of  the  other  property  which  was  transferred  by  the  Sims 
company  to  the  L'Hommedieu  Company  ever  came  into  tlie^  hands 
of  the  defendant  receiver.  As  to  the  lumber  purchased  of  the 
Sims  Company,  it  api)eared  that  it  w^s  paid  for  by  notes  of  the 
L'Hommedieu  Company,  and  that  those  had  been  disposed  of  by  the 
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Sims  Company.  Three  of  the  notes  were  paid,  while  the  balance 
remained  obligations  of  the  L'Hommedieu  Company  held  by  third 
parties.  Under  these  circumstances,  it  would  seem  that  until  the 
return  of  those  notes,  that  transfer  of  lumber  could  not  be  set  aside. 
Nor  does  it  appear  that  any  of  that  identical  lumber  alleged  to  have 
been  sold  by  the  Sims  Company  to  the  L'Hommedieu  Company  ever 
came  into  the  hands  of  the  receiver. 

It  is  not  necessary  at  this  time  to  express  an  opinion  as  to  jnst 
what  right  a  judgment  creditor  of  the  Sims  Company  would  have 
in  this  plant  transferred  to  the  L'Hommedieu  Company.  The 
question  is  as  between  the  creditors  of  the  L'Hommedieu  Company 
and  the  creditors  of  the  Sims  Company ;  and  that  sliould  be  left  to 
be  disposed  of  by  the  trial  court  upon  a  new  trial,  when  there  can 
be  clear  evidence  of  just  what  property  belonging  to  the  Sims 
Company  came  into  the  hands  of  the  receiver,  and  just  what  dis- 
position he  has  made  of  it  since. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  O'Brien,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Royal  Phelps  Carroll,  Respondent,  v.  The  New  York  Ele- 
vated Railroad  Company  and  The  Manhattan  Railway 
Company,  Appellants. 

Stipulation  that  evidence  taken  in  another  case  may  he  read — objections  taken  in  the 
former  case  are  not  available — a  judgment  affirmed  where  the  proof,  excluding 
the  incompetent  endetice,  was  sufficient  —  elements  of  damage  to  an  abutting  owner 
from  the  contttruction  of  a  railroad. 

The  fact  that  a  stipulation  provides  that  either  party  may  read  the  testimony 
taken  in  another  case,  except  that  of  experts,  does  not  make  the  rulings  as  to 
the  admissibility  of  evidence  in  such  other  case  rulings  in  the  case  at  bar. 

Quaere,  as  to  the  effect,  upon  the  right  to  take  objections,  of  such  a  stipulation. 

In  an  action  brought  against  a  railroad  corporation  by  an  abutting  owner,  tt) 
recover  damages  for  "respass  upon  his  property  and  the  appropriation  of  its 
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etisements,  the  court  being  of  opinion,  after  eliminating  all  improper  proofs, 
that  the  findings  of  the  referee  in  the  plaintiff^s  favor  were  amply  justified,  con- 
sidered that  the  judgment  should  be  afiirmed. 
Where  the  property  in  question  is  in  the  business  part  of  a  city,  and  upon  a  nar- 
row street,  the  locality  of  the  property,  the  use  to  which  it  is  applicable,  and 
the  proximity  and  location  of  the  railroad,  are  all  matters  to  be  considered  in 
determining  the  amount  of  damages. 

Appeal  by  the  defendants,  The  New  York  Elevated  Railroad  Com- 
pany and  another,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  24:th  day  of  October,  1895,  upon  the  report  of  a  referee, 
with  notice  of  an  intention  to  bring  up  for  review  upon  such 
appeal  an  order  entered  in  said  clerk's  office  on  the  3d  day  of 
October,  1895,  awarding  the  plaintiff  an  extra  allowance,  and  also  an 
order  entered  in  said  clerk's  office  on  the  21st  day  of  October,  1895, 
denying  the  defendants'  motion  to  set  aside  said  order  of  October 
3,  1895. 

The  action  was  brought  to  restrain  the  maintenance  and  opera- 
tion of  the  defendants'  elevated  railroad  in  front  of  the  plaintiff's 
premises,  and  to  recover  the  damages  resulting  from  such  main- 
tenance and  operation. 

SherriU  Bahcock  and  Julien  T.  DavieSy  for  the  appellants. 

Flam^en  B,  Candler^  John  Jay  Chapman  and  Egerton  L,  Win- 
throp^  Jr.y  for  the  respondent. 

iNGRAflAM,  J.  : 

The  appellants  call  our  attention  to  rulings  of  the  referee  \n 
the  admission  of  testimony  which  they  claim  violate  the  rule  laid 
down  in  the  case  of  JamieHon  v.  Ths  Kings  Count tj  Elevated 
liailvmy  Company  (147  N.  Y.  322),  and  ask  us  to  reverse  the 
judgment  on  account  of  such  rulings.  The  case  wtis  tried  before 
a  referee,  and  before  the  commencement  of  the  trial  the  parties 
stipulated  "  that  either  party  may  read  in  evidence  such  portions 
of  the  testimony  taken  in  the  ease  of  William  P.  Donglas  against 
the  New  York  Elevated  Railroad  Company  and  the  Manhat- 
tan Railway  Company,  excepting  the  testimony  of  the  experts 
therein,  as  counsel  may  desire."     In  pursuance  of  that  stii3ulation, 
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both  sides  read  the  testimony  of  a  large  nninber  of  witnesses  taken 
in  the  Douglas  case.  The  record  wliere  any  of  this  testimony  was 
read  in  from  tlie  Douglas  case  is  as  follows :  "  Plaintiff's  connsel 
reads  in  evidence  the  following  testimony  taken  from  the  case  of 
William  P,  Douglas  v.  The  New  York  Elevated  Railroad  Com- 
pany and  another.  The  testimony  of  Herbert  C.  Plass,  read  in  by 
plaintiffs  counsel  as  follows :  Herbert  C.  Plass,  a  witness  called  in 
behalf  of  plaintiff,  being  duly  sworn,  testified  as  follows : "  Then 
a  series  of  questions  and  answers  is  given,  interspersed  with  objec- 
tions which  are  stated  to  have  been  taken  by  counsel  for  the  defend- 
ants. Conceding  that  some  of  these  objections,  while  not  calling 
the  attention  of  the  referee  to  the  rule  applied  in  the  Jamieson 
case,  did  present  the  question  as  to  the  competency  of  the  evidence 
under  the  pleadings,  we  do  not  think  that  there  is  anything  in  the 
record  to  show  that  the  objections  interposed  by  the  defendants  to 
the  specific  questions  asked  in  the  Douglas  case  were  submitted  to 
the  referee  in  this  case,  or  that  he  made  any  ruling  upon  such  objec- 
tions. Nor  did  the  stipulation  under  which  this  testimony  was  read 
reserve  the  right  of  either  party  to  object  to  such  testimony,  or  pro- 
vide tliat  objections  which  had  been  taken  and  passed  upon  by  the 
referee  in  the  Douglas  case  should  be  considered  as  objections 
and  rulings  made  in  the  case  at  bar.  The  fact  that  counsel 
have  stipulated  that  testimony  which  has  been  taken  in  one 
case  be  read  as  testimony  in  the  other,  does  not  make  the 
rulings  of  the  court  or  referee  in  the  case  in  which  the  tes- 
timony was  taken  rulings  of  the  court  or  i*eferee  trying  the  case 
in  which  the  testimony  is  read.  Questions  as  to  the  competency  of 
any  particular  evidence  and  its  relevancy  must  depend  upon  the 
issues  presented  by  the  pleadings  and  the  condition  of  the  proof  in 
the  particular  case  in  which  the  evidence  is  offered.  It  cannot 
be  presumed  that  the  parties  intend,  when  such  a  stipulation  as 
was  made  in  the  present  case  is  entered  into,  that  all  ruHngs  as  to 
competency  of  testimony  made  by  the  court  or  referee  in  the  case  in 
which  the  testimony  was  taken,  and  which  presented  different  issues, 
can  be  considered  as  applicable  to  the  testimony  when  read  in  the 
other  case.  The  stipulation  is  absolute  that  either  party  may  read  in 
evidence  such  portions  of  the  testimony  taken  in  the  Dovglas  case, 
excepting  the  testimony  of  the  experts,  as  counsel  may  desire.     Such 
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a  stipulation  is  inconsistent  with  tlie  claim  that  such  testimony,  whicli 

it  is  stipulated  that  eitlier  party  may  read,  is  incompetent  or  innnaterial 

inider  the  pleadings.     Where  such  a  stipulation  is  made,  applying 

generally  to  all  the  testimony  taken  in  a  particular  action,  it  must 

he  presumed  that  the  counsel  considered  and  treated  it  for  the  pur- 

ix)se  of  that  trial  as  competent  and  material,  and  either  jmrty  had 

the  right  to  read  such  portions  of  it  as  he  desired.     To  say  that 

upon  an  appeal  the  defeated  party  could  claim  that  because  a  referee 

on  a  former  trial  had  made  an  error  in  deciding  that  the  evidence 

was  competent  in  the  case  in  which  the  evidence  had  been  taken,  or 

that  had  the  referee  in  the  case  in  which  the  evidence  was  read 

passed  upon  the  question  as  to  whether  the  evidence  was  competent 

or  material  in  such  case,  in  the  same  manner  as  the  referee  did  in 

the  action  in  which  the  testimony  was  taken,  therefore,  it  was  error, 

and  required  a  reversal  of  the  judgment,  would  seem  to  be  entirely 

inconsistent  with  the  intention  of  the  parties  as  evidenced  by  their 

stipulation,  and  would  be  most  unfair  to  the  referee,  and  to  counsel 

for  the  successful  party,  in   making  the  judgment  depend  upon 

rulings  not  made  by  the  referee,  in  the  trial  of  this  ctise,  and  for 

which  neither  he  nor  the  counsel  for  the  plaintiff  were  responsible. 

As  a  matter  of  fact,  it  is  quite  clear  that  neither  party  had  in  mind 

the  particular  rule  which   was  applied  in  the  Jatinexon  case,  as 

this  case  was  tried  before  the  decision  of  the  Jinnleson  case  was 

announced. 

Tlie  records  of  the  court  show  that,  prior  to  the  announcement  of 
that  decision  by  the  Court  of  Appeals,  the  parties  to  this  elevated 
railroad  litigation  had  not  a[)plied,  in  any  of  the  cases,  that  rule  ;  but 
the.se  cases  were  largely  tried  upon  the  evidence  of  the  value,  both 
fee  and  rental,  of  particular  adjacent  properties,  both  on  the  same 
street  as  that  of  the  plaintiff  and  on  adjoining  streets ;  and  it  is  quite 
evident  that  counsel  for  the  defendants  did  not  wish  in  this  case  to 
rely  upon  the  objections  to  the  testimony  as  applied  in  the  Jmnleson 
case  appears  from  the  fa(;t  that  this  form  of  objection  was  not 
taken  to  any  questions  asked  of  witnesses  actually  examined  in  this 
case.  To  lione  of  these  questions  calling  for  either  the  rent  received 
or  the  amounts  realized  upon  sales  of  pro])erty,  other  than  that 
described  in  the  complaint,  was  the  objection  applied  in  the  Jamie- 
App.  Div.— Vol.  XIY.         36 
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son  case,  or  the  objection  that  the  testimony  was  incompetent  for 
that  reason,  or  was  not  witliin  the  issues  taken,  interposed. 

Much  of  tlie  testimony  offered  by  the  plaintiff's  exi>ertfi  was 
objected  to,  but  in  no  instance  to  which  our  attention  has  been 
called,  or  that  we  have  been  able  to  discover  after  a  careful  exam- 
ination of  the  record,  was  any  objection  taken  on  the  ground  that 
the  witness  was  testifying  as  to  collateral  issues,  or  that  such  testi- 
mony was  not  within  the  issues  in  this  case. 

It  seems  to  us  quite  clear  that  neither  of  the  parties,  upon  the  trial 
of  this  action,  had  in  mind  the  rule  applied  in  the  Jainieson  case ; 
that  they  did  not,  as  a  fact,  nor  did  they  intend  to,  take  the  objec- 
tion that  the  testimony  as  to  the  rental  or  fee  vahie  of  other  specific 
property  was  incompetent  for  any  purpose,  but  that  it  was  the  inten- 
tion of  both  parties  to  rely  upon  such  evidence  in  determining  the 
questions  at  issue. 

We  have  carefully  gone  over  this  record,  however,  and  considered 
the  testimony  taken  before  the  referee,  having  eliminated  all  the 
testimony  which  was  incompetent  within  the  ruling  of  the  Jamimon 
case,  and,  after  thus  eliminating  such  incompetent  testimony,  even 
where  it  was  not  properly  objected  to,  we  think  that  the  finding  of 
tlie  referee  is  amply  sustained  by  tlie  evidence.  The  property  was 
in  a  business  part  of  the  city  upon  a  narrow  street,  with  the  defend- 
ants' road  running  close  to  the  front  of  the  building.  The  locality 
of  the  property,  the  use  to  which  it  is  applicable  and  the  proximity 
and  location  of  the  defendants'  road  are  all  to  be  considered  by  the 
trial  court  in  determining  the  amount  of  damage  sustained  by  the 
use  of  the  street,  whereby  there  has  been  a. trespass  upon  the  plain- 
tiff's property  and  an  appropriation  of  his  easement.  That  the  evi- 
dence shows  that  such  injury  is  serious  is  perfectly  apparent,  and  we 
do  not  think  that  we  would,  upon  any  view  of  the  case,  be  justified  in 
putting  the  parties  to  tlie  expense  of  a  new  trial,  where,  eliminating 
all  of  the  incompetent  testimony,  we  can  see  that  the  injury  inflicted 
upon  the  plaintiff's  property  was  serious,  and  that  the  award  which 
was  made,  considering  all  the  circumstances,  was  moderate. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

Williams,  PArrERSOx  and  O'Brien,  J  J.,  concurred ;  Van  BRUNTy 
P.  J.,  dissented. 
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Van  Brunt,  P.  J.  (dissenting) : 

I  dissent.  The  exceptions  were  duly  before  tlie  court.  It  is 
plain  tliat  tliat  was  the  understanding  of  the  court  and  counsel. 
They  were  then  considered  by  plaintiff  to  be  valueless,  and,  although 
he  was  mistaken,  there  is  no  reason  for  depriving  the  appellants  of 
the  ruling. 

Judgment  affirmed,  with  costs. 


James  Smith,  Appellant,  v.  Harry  Bailey,  Respondent. 

Care  required  of  one  driving  in  a  public  street —  injury  to  a  street  sweeper  —  ichat 
attention  to  his  care  is  not  an  admission  of  negligence, 

A  street  sweeper,  employed  in  the  public  service,  cannot  exercise  the  same  care 

while  in  the  street  as  an  individual  w^ould,  but  such  a  sweeper  is  bound  to  use 

reasonable  care  to  avoid  being  run  over. 
Persons  driving  along  public  streets  are  bound  to  use  reasonable  diligence  for  the 

purpose  of  seeing  those  who  may  be  rightfully  in  the  streets,  whether  as 

pedestrians,  persons  working  in  the  streets,  or  persons  in  vehicles. 
The  fact  that  the  driver  of  a  wagon,  who  has  run  down  a  street  sweeper,  follows 

him  into  a  drug  store,  tells  him  that,  if  he  is  hurt,  he  would  be  glad  to  doany- 
•   thing  for  him,  subsequently  pays  him  ten  dollars  at  his  house,  and  asks  him  if 

he  can  do  anything  more  for  him,  does  not  amount  to  an  admission  by  the 

driver  that  he  has  been  guilty  of  negligence. 

Appeal  by  the  plaintiff,  James  Smith,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  25th  day  of  February, 
1896,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  24th  day 
of  February,  181M),  denying  the  plaintiff's  motion  for  a  new  trial 
made  upon  the  minutes. 

Jfentton  IL  Shook^  for  the  appellant. 

Louis  II,  Hahlo^  for  the  respondent. 

Van  Brunt,  P.  J. : 

This  action  is  brought  to  recover  damages  alleged  to  have  been  sus- 
tained  by  the  plaintiff  througli  the  neghgence  of  the  defendant,  in 
having  driven  over  him  while  he  was  at  work  in  sweeping  the  north 
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crosswalk  of  Seventh  avenue  at  the  corner  of  One  Hundred  and 
Tliirty-second  street.  The  evidence  shows  that  the  accident  occurred 
about  three  o'clock  in  the  afternoon.  The  plaintiif  was  at  work  for 
the  city  of  Xew  York,  in  the  department  of  public  works,  sweeping 
the- nortli  crosswalk  of  Seventh  avenue  at  the  corner  of  One  Hun- 
dred and  Thirty- second  street.  He  was  sweeping  on  the  west  side 
and  was  facing  south,  being  about  three  or  four  feet  from  the  west 
curbstone.  Hence,  he  had  his  back  towards  the  teams  which  were 
coming  upon  the  right-hand  side  of  the  avenue.  There  were  a  great 
many  vehicles  around  there  at  the  time,  according  to  one  of  tlie 
witnesses,  about  twenty-live.  Tlie  defendant,  who  was  driving  a 
horse  and  wagon  at  a  moderate  gait  upon  the  west  side  of  the 
avenue,  struck  the  2)laintiff  and  knocked  him  down,  and  his  wagon 
ran  over  him.  The  defendant  testified  that  lie  was  driving  down 
the  avenue,  and  that  just  as  he  got  opposite  the  plaintiff,  the  plaintiff 
stepped  back  to  avoid  another  team  going  on  the  avenue  and  went 
directly  in  front  of  the  defendant's  horse  and  was  knocked  down  and 
run  over  before  the  defendant  could  stop.  After  the  accident  the 
defendant  drove  around  the  corner,  let  the  lady  out  who  was  driv- 
ing with  him,  and  then  turned  and  came  back.  The  plaintiff  was 
carried  into  a  dnig  store,  and  the  defendant  saw  him  there,  and  told 
him  tliat  if  he  was  hurt  in  any  way,  anything  he  could  do  for  him 
he  would  be  glad  to  do.  A  doctor  was  there  who  dressed  the  plain- 
tiff's wounds,  and  subsequently  the  defendant  went  to  the  plaintiff's 
house  and  paid  liim  ten  dollars,  and  asked  him  if  lie  could  do  any- 
thing more  for  him.  The  plaintiff  declined  any  further  assistance, 
and  the  next  thing  the  defendant  heard  from  him  was  when  some 
one  came  to  his  office  and  asked  if  he  was  going  to  settle  with  Smith. 
The  questions  arising  upon  this  state  of  facts  are  as  to  whether 
there  was  any  proof  of  tlie  defendant's  negligence  and  whether  the 
plaintiff  showed  himself  free  from  contributory  negligence  —  or, 
rather,  whether  there  was  evidence  upon  these  subjects  to  go  to  the 

Undoubtedly  those  persons  who  are  engaged  upon  the  streets  in 
the  public  service  cannot  exercise  the  same  diligence  in  getting  out 
of  the  way  of  passing  vehicles  as  those  persons  can  who  are  simply 
crossing  the  streets  and  avenues;  and  it  cannot  be  expected  that 
they  should,  because  if  their  time  were  taken  up  by  looking  out  for 
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coining  vehicles,  it  would  be  impossible  for  them  to  carry  on  their 
work.  They  cannot,  however,  be  reckless.  They  are  bound  to  use 
reasonable  care  in  seeking  to  avoid  the  dangers  by  which  they  are 
surrounded. 

It  is  claimed  upon  the  part  of  the  defendant  that  the  plaintiff  was 
guilty  of  negligence  in  facing  south  when  he  knew  that  his  back 
would  be  to  all  the  vehicles  which  came  in  that  direction.  This,  we 
think,  however,  was  a  question  for  the  jury  as  to  whether  the  plain- 
tiff exercised  that  degree  of  care  under  the  circumstances  which  an 
ordinarily  prudent  man  would  exercise,  and  that  it  was  not  a  matter 
of  law^  upon  the  facts  of  this  case,  but  one  which  the  jury  were  called 
upon  to  determine.  If  it  were  necessary  in  the  prosecution  of  his 
business  that  lie  should  be  in  that  position,  of  course  no  negligence 
could  be  imputed  to  him.  If  by  reasonable  care  he  could  have  put 
himself  in  a  position  where  he  could  protect  himself  from  dangers 
of  this  description,  then  he  was  bound  to  use  this  care,  having  a 
view  to  the  work  which  he  was  engaged  in  prosecuting.  We  think, 
therefore,  that  this  question  was  one  which  the  jury  were  called 
upon  to  consider,  and  which  they  had  a  right  to  determine. 

The  next  question  is  as  to  the  negligence  of  the  defendant.  It 
seems  to  us  that  that  question  is  involved  in  the  determination  of 
the  correctness  of  the  story  of  the  defendant  as  to  how  the  accident 
happened.  Persons  driving  along  the  streets  are  bound  to  use  their 
eyes  for  the  purpose  of  seeing  those  who  may  be  rightfully  in  the 
streets,  whether  as  pedestrians,  persons  working  in  the  streets  or 
persons  in  vehicles.  The  plaintiff  was  rightfully  in  the  street,  his 
public  work  compelled  him  to  be  there,  and  it  was  the  duty  of  the 
defendant  to  use  reasonable  diligence  in  seeing  and  avoiding  him. 
This  he  claims  to  have  done.  He  says,  as  already  stated,  that  he 
saw  the  plaintiff  just  as  he  was  passing  him ;  that  the  plaintiff  stepped 
back  to  avoid  another  team  and  went  directly  in  front  of  the  defend- 
ant's wagon,  and  that  it  was  impossible  for  the  defendant  to  stop 
before  the  plaintiff  was  knocked  down  and  run  over.  In  this  evi- 
dence the  defendant  was  supported  by  the  lady  who  was  riding  with 
him  ;  and,  if  this  were  the  case,  there  was,  of  course,  no  ground  upon 
which  the  defendant  could  be  held  guilty  of  negligence.  The  plain- 
tiff, upon  the  other  hand,  states  that  he  did  not  step  back.  The 
other  witnesses  who  were  examined  upon  the  trial  do  not  seem  to 
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throw  any  light  upon  this  point.  There  was,  therefore,  an  issue 
between  the  defendant  and  his  witness  and  the  plaintiflF  as  to  whether 
he  stepped  back  or  not,  and  this  was  a  question  for  the  jury  to 
determine. 

It  was  claimed  that  the  interest  which  the  defendant  manifested 
in  the  injuries  of  the  plaintiflf  was  an  admission  of  negligence  upon 
his  part.  We  cannot  find  anything  in  the  record  which  would 
justify  any  such  inference.  Upon  the  contrary,  all  that  the  defend- 
ant did  after  the  happening  of  the  accident  was  that  which  any 
kind-hearted  man  w^ould  have  done  to  one  who  had  been  injured  by 
him  without  fault  upon  his  part. 

Upon  the  whole  case  we  think  that  the  questions  of  the  negli- 
gence of  the  defendant  and  the  contributory  negligence  of  the 
plaintiff  should  have  been  submitted  to  the  jury,  and  that  the  court 
could  not  determine  those  issues  for  itself. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Barrett,  Kumsey,  Williams  and  Patterson,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


John  McITale,  Respondent,  v.  The  Fidelity'  and  CAsrALTY  Com- 
pany, Appellant. 

Xegliffence  —  an  engineer  directed  by  an  elevator  inspector  t/>  go  into  the  elevator  pit  — 
direction  as  to  moving  the  elevator. 

In  an  action  where  negligence  was  charged  against  a  corporation  engaged  in  the 
work  of  inspecting  elevators,  it  appeared  that  its  elevator  inspector  desirtni  to 
inspect  the  driving  belt  of  an  elevator,  and  also  certain  "sheaves"  contained 
in  a  box  at  the  bottom  of  an  elevator  shaft.  The  inspection  of  the  belt  was  to  be 
made  from  a  point  where  the  inspector  could  not  see  the  elevator,  and  it  was 
necessary  that  while  it  was  being  inspected  the  elevator  should  be  in  motion. 
Before  going  to  inspect  the  belt  the  inspector  asked  the  plaintiff,  who  was  the 
engineer  of  the  building  containing  the  elevator,  to  remove  the  cover  from  the 
box  which  contained  the  sheaves,  and  told  the  elevator  attendant  to  go  up  slowly. 
Whether  he  added  also,  and  to  come  down  slowly,  was  in  dispute.  Whatever  the 
order  was,  the  plaintiff  heard  it ;  he  could  also  tell  the  position  of  the  elevator 
from  a  drum  in  sight.    The  inspector  then  went  into  another  room  to  examine 
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the  belt,  and  the  plaintiff  proceeded  to  remove  the  cover  of  the  box  in  the  bot- 
tom of  the  elevator  pit,  and  while  he  was  so  doing  the  elevator  descended  upon 
and  injured  him. 

Held,  that  the  accident  was  not  the  result  of  any  negligence  on  the  part  of  the 
inspector; 

That  in  going  into  the  shaft  the  engineer  took  the  risk  attendant  upon  such  action. 

Appeal  by  the  defendant,  The  Fidelity  and  Casualty  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
8th  day  of  October,  1896,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  tlie  5th  day  of  November, 
1896,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Perry  D,  Trafford^  for  the  appellant. 

Charles  M,  Earle^  for  the  respondent. 

Tan  Bbunt,  p.  J. : 

This  action  was  brought  to  recover  damages  sustained  by  the 
plaintiff,  an  engineer  employed  in  the  building  No.  237  Mercer 
street,  in  the  city  of  New  York,  and  which  he  claims  were  occa- 
sioned by  the  negligence  of  an  elevator  inspector  employed  by  the 
defendant.  There  is  only  one  point  upon  which  there  is  any  con- 
flict of  evidence  in  tlie  case.  In  the  course  of  its  business  the 
defendant  was  in  the  habit  of  inspecting  elevators,  and  upon  the 
day  of  the  accident  one  of  its  inspectors  visited  the  premises  in 
question  for  the  purpose  of  inspecting  the  elevator,  which  had  been 
done  repeatedly  before.  The  plaintiff  was  an  engineer,  and  for 
some  years  prior  to  the  accident  had  been  in  charge  of  the  elevator 
machinery  in  the  building  and  was  entirely  familiar  with  its  opera- 
tion and  management,  and  had  been  present  at  many  inspections. 
The  person  who  ran  the  elevator  had  been  employed  at  that  work 
for  about  a  year  prior  to  the  accident,  and  continued  in  such  employ- 
ment until  the  time  of  the  trial.  The  building  was  five  stories  high, 
and  the  elevator  was  a  passenger  elevator  running  to  the  top  of  the 
building.  It  was  worked  by  three  cables  winding  on  a  drum, 
turned  by  an  engine ;  as  the  drum  was  wound  up  the  car  was  hoisted 
and  as  it  unwound  the  car  was  lowered.  Opposite  the  elevator  shaft, 
and  separated  from  it  by  a  brick  partition,  was  the  engine  room. 
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One  ill  the  engine  room  could  see  the  lioisting  cable  but  could  not 
see  the  elevator  drum  nor  the  position  of  the  elevator  car  in  the 
shaft.  At  the  bottom  of  the  shaft  near  the  front,  and  just  below  the 
level  of  the  floor,  was  a  wooden  box  covering  some  sheaves.  Part 
of  the  duty  of  the  inspector  was  to  inspect  these  sheaves  and  also 
the  driving  belt.  In  order  to  make  the  proper  inspection  of  the 
driving  belt  the  machinery  had  to  be  in  motion,  and  it  had  been 
customary  to  take  off  this  cover  of  tlie  sheaves  for  the  purposes  of 
inspection.  After  the  inspector  had  proceeded  for  some  time  with 
his  inspection  he  was  desirous  of  examining  the  driving  belt  and 
had  a  candle  in  his  hand  for  that  purpose.  The  engineer,  the  attend- 
ant of  the  elevator  (the  elevator  apparently  being  at  the  bottom  of 
the  shaft)  and  the  inspector  were  standing  at  the  shaft.  The  plain- 
tiff states  that  he  was  requested  by  the  inspector  to  remove  the  box. 
Thereupon,  for  the  purpose  of  inspecting  the  belt,  the  inspector 
gave  an  order  to  the  elevator  attendant  to  go  up  slowly,  as  he  and 
the  plaintiff  testified,  but  the  elevator  attendant  says  that  the  order 
was  to  go  up  slowly  and  to  come  down  slowly.  The  inspector  then 
went  into  the  engine  room  for  the  purpose  of  examining  the  belt 
while  in  motion,  and  the  plaintiff  went  into  the  elevator  shaft  and 
commenced  to  take  off  the  cover  frojii  the  sheaves.  He  was  stoop- 
ing down  for  that  purpose  when  the  elevator  came  down  upon  him, 
and  upon  giving  a  cry  it  was  heard  by  the  inspector,  who  rushed 
out  from  the  engine  room  and  caused  the  elevator  to  rise  and  pulled 
out  the  plaintiff,  who  had  been  considerably  injured. 

This  action  was  brought  for  the  purpose  of  recovering  damages 
for  such  injuries.  Upon  the  trial  a  verdict  was  rendered  for  the 
plaintiff,  and  a  motion  was  made  for  a  new  trial  upon  the  judge's 
minutes,  which  was  denied.  From  the  judgment  and  order  there- 
upon entered  this  appeal  is  taken. 

The  question  involved  upon  this  appeal  is  as  to  whether  there  was 
any  evidence  of  negligence  upon  the  part  of  the  defendant's 
inspector.  As  has  already  been  stated,  there  is  substantially  no  dis- 
pute in  regard  to  what  happened  except  in  the  contradiction  arising 
between  the  plaintiff  and  the  inspector  on  the  one  hand  and  the  ele- 
vator attendant  on  the  other  as  to  the  order  given  at  the  time  the 
elevator  was  moved.  The  plaintiff  was  standing  beside  the  inspector, 
and  the  inspector  had  his  candle  ready  to  examine  the  belt.     This 
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inspection  was  to  be  conducted  in  the  engine  room,  from  which  the 
elevator  shaft  could  not  be  seen.  That  being  the  situation,  a  con- 
versation took  place  between  the  plaintiff  and  the  inspector  as  to 
taking  off  the  cover  from  the  sheaves  so  that  they  could  be  exam- 
arained.  The  inspector  says,  and  the  plaintiff  corroborates  him,  that 
he  gave  the  order  to  the  elevator  attendant  to  go  up  slowly,  and 
then  started  into  the  engine  room  for  the  purpose  of  examining  the 
belt,  which  could  only  be  done  while  the  elevator  was  in  motion,  of 
which  the  plaintiff  was  well  aware.  If  that  had  been  the  condition, 
it  is  plain  that  there  could  be  no  possible  ground  for  claiming  negli- 
gence upon  the  part  of  the  inspector.  The  elevator  attendant,  how- 
ever, swears  that  his  order  was  to  go  up  slowly  and  to  come  down 
slowly,  and  that  it  was  in  obedience  to  that  order  that  he  had  gone 
up  the  five  stories  in  the  building  and  come  down  again  in  the  short 
space  of  time  shown  by  the  evidence.  It  appears,  as  the  inspector 
says,  that  it  was  only  half  a  minute  before  he  heard  the  cry  of  the 
plaintiff  and  found  the  elevator  in  the  bottom  of  the  shaft.  The 
plaintiff  was  perfectly  well  aware  that  the  inspector  had  had  the 
elevator  moved  for  the  purpose  of  examining  the  belt,  and  that  he 
started  into  the  engine  room  with  that  object.  He  was  immediately 
alongside  of  the  inspector  when  the  order  was  given  to  move  the 
elevator.  The  inspector,  of  course,  under  these  circumstances,  had 
a  right  to  assume  that  the  plaintiff  was  acquainted  with  the  order 
as  given ;  and,  if  there  was  anything  in  that  order  which  would 
make  it  dangerous  for  him  to  go  into  the  shaft  to  take  off  the  cover,, 
the  inspector  was  justified  in  supposing  that  he  was  fully  acquainted 
with  that  risk.  .  There  is  no  pretense  but  that  the  plaintiff  heard 
the  order  to  go  up.  There  is  no  pretense  that  the  order  to  come 
down,  if  given  at  all,  was  given  at  any  other  time  than  at  the  instant 
the  order  to  go  up  was  given. 

It  is  claimed  that,  in  view  of  this  order  to  come  down,  it  was  the 
duty  of  the  inspector  to  remain  by  the  shaft  and  to  warn  the  plain- 
tiff when  the  elevator  came  down.  But  the  evidence  shows  con- 
clusively that  the  plaintiff  went  in,  knowing  that  the  inspector 
would  not  give  him  any  such  warning  and  would  not  remain  there 
while  he  was  taking  off  this  box.  He  knew  that  the  elevator  was 
being  moved  for  the  purpose  of  inspecting  the  belt ;  he  knew  that 
the  inspector  was  going  into  the  engine  room  for  that  purpose,  and 
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that  from  the  engine  room  he  could  not  see  the  position  of  the  ele- 
vator in  the  shaft,  although,  perhaps,  he  might  see  some  of  its 
cables.  He  went  of  his  own  volition  into  the  shaft  to  take  oflF  this 
box,  and  paid  no  attention  whatever  to  the  position  of  the  elevator, 
although  the  drum  was  within  a  short  distance  of  him,  in  plain 
Bight,  from  which  he  could  tell  the  position  of  the  elevator  at  any 
time.  Under  these  circumstances,  it  is  difficult  to  see  upon  what 
ground  negligence  of  the  inspector  can  be  predicated. 

Some  claim  is  made  that,  upon  previous  occasions,  there  had  been 
two  inspectors,  and  that  one  or  the  other  of  them  had  taken  the 
cover  off  this  box.  But  it  also  appears  that  the  plaintiff  had  done 
this  upon  several  other  occasions,  and  that  it  was  not  a  uniform 
practice  for  two  inspectors  to  attend.  The  plaintiff  was  perfectly 
familiar  with  the  method  of  inspection  and  the  working  of  the 
elevator,  and,  as  already  stated,  had  taken  off  this  box  many  times 
before  for  the  purpose  of  inspection.  He  was,  therefore,  conversant 
with  the  risk,  and  there  does  not  seem,  in  any  aspect  of  the  case,  to 
have  been  any  evidence  of  negligence  on  the  part  of  the  inspector. 

There  might,  perhaps,  have  been  some  foundation  for  such  a 
claim  if  the  plaintiff  had  had  any  reason  to  suppose  that  the  inspector 
was  to  remain  there  to  give  him  warning  of  the  approach  of  the 
elevator.  But,  according  to  his  own  testimony  and  that  of  the 
inspector,  he  had  no  reason  to  suppose  that  the  elevator  would 
•come  down ;  and  it  is  evident  thct  neither  the  plaintiff,  who  heard 
the  order,  nor  the  inspector,  who  gave  it,  supposed  that  it  would. 
As  already  stated,  the  plaintiff  knew  that  the  inspector  was  not 
going  to  remain,  but  that  he  was  going  into  the  engine  room,  and, 
knowing  these  things,  he  took  the  risk  of  going  into  the  shaft  and 
having  the  elevator  come  down  upon  him.  We  are  of  the  opinion, 
therefore,  that  there  was  no  evidence  whatever  showing  the  negli- 
gence of  the  inspector,  and  that  the  complaint  should  have  been 
dismissed. 

Judgment  and  order  reversed  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 

Babrett,  Humsey,  Williams  and  Patterson,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 
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Edwin  P.  Woodward,   Appellant,  v.  Fannie  E.  Musgrave, 

Respondent. 
References  upon  motions  not  encouraged — purpose  and  effect  of  such  references. 

The  pmctice  of  referring  questions  arising  on  the  hearing  of  motions,  to  a  referee 
for  his  opinion  upon  a  question  of  fact,  should  only  be  followed  in  extreme 
cases  where  large  interests  are  involved,  and  it  is  impossible  to  reach  a  conclu- 
sion upon  the  papers  before  the  court. 

In  references  upon  motions,  the  proceedings  before  the  referee  do  not  supersede 
the  affidavits  which  are  before  the  court  upon  the  motion;  they  merely  afford 
an  opportunity  to  cross-examine  affiants,  and  to  introduce  additional  testimony. 

Appeal  by  the  plaintiff,  Edwin  P.  Woodward,  from  an  order  of 
the  Supreme  Conrt,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  connty  of  New  York  on  the 
2l8t  day  of  December,  1896,  made  upon  a  motion  to  vacate  and  set 
aside  an  attachment,  excepting  that  portion  of  said  order  which 
denies  the  motion  to  vacate  said  attachment. 

James  J.  Allen,  for  the  appellant. 

FranJclin  Bien,  for  the  respondent. 

Van  Brunt,  P.  J. : 

On  the  31st  of  July,  1896,  the  plaintiff  applied  to  one  of  the 
justices  of  the  Supreme  Court  for  an  attaclunent  against  the  prop- 
erty of  the  defendant,  upon  the  ground  of  non-residence,  in  an 
action  brought  to  recover  upon  certain  promissory  notes  mentioned 
in  the  complaint.  The  defendant  procured  an  order  to  show  cause 
upon  her  own  affidavit  why  the  warrant  of  attachment  issued  in 
this  action  against  the  i)roperty  of  the  defendant,  on  the  ground 
that  she  was  a  non-resident,  should  not  be  vacated  and  set  aside 
because  the  defendant  was,  at  such  time,  and  still  is,  a  resident  of 
the  city,  county  and  State  of  Xew  York. 

Upon  said  motion  coming  on  to  be  heard  the  plaintiff  submitted 
affidavits  tending  to  contradict  the  affidavit  of  the  defendant,  and  to 
sustain  the  contention  that  the  defendant  was  a  non-resident.  The 
court  thereupon  made  an  order  that  tlie  question  of  the  defendant's 
residence  at  the  time  of  the  issuing  of  the  attachment  be  referred 
to  a  referee,  and  such  order  required  the  referee  to  report  the  j)roof 
taken  by  him,  together  with  his  opinion  thereon,  to  the  court,  with 
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all  convenient  speed.  The  parties  appeared  before  the  referee  and 
the  defendant  claimed  that  the  plaintiff  had  the  affirmative,  and 
should  coiunience  the  proceedings.  The  referee  having  so  held,  the 
plaintiff  declined  to  proceed  with  the  reference  or  to  produce  any 
witnesses,  and  took  an  exception.  The  referee  thereupon  reported 
the  foregoing  facts,  and  that,  as  in  his  opinion,  the  plaintiff  had 
failed  to  establish  the  defendant's  non-residence,  the  attachment 
should  be  vacated.  It  may  be  observed  m  passing  that  the  question 
of  vacating  the  attachment  had  never  been  referred  to  the  referee, 
and  he  had  no  authority  to  report  thereon.  The  simple  question 
referred  to  him  was  the  question  of  the  defendant's  residence  at  the 
time  of  the  issuing  of  the  attachment. 

Thereupon,  on  the  24th  of  November,  1896,  the  defendant  pro- 
cured an  order  to  show  cause  why  the  attachment  should  not  be 
vacated  and  set  aside  on  the  ground  that  the  defendant  was  a  resi- 
dent of  the  State  of  New  York  at  the  time  of  the  issuance  thereof, 
and  for  the  reason  that  the  plaintiff  had  failed  to  make  out  the  non- 
residence  of  the  defendant,  as  directed  by  the  referee,  which  question 
was  referred  to  said  referee,  and  for  such  otiier  relief  as  might  be 
proper.  This  motion  came  on  to  be  heard  on  the  21st  of  Decem- 
ber, 1896,  the  court  having  before  it  all  the  papers  which  were  used 
upon  the  motion  of  the  5th  of  August,  1 896,  together  with  the  pro- 
ceedings before  the  referee  and  the  affidavit  upon  which  the  order 
to  sliow  cause  of  November  twenty -fourth  was  obtained ;  and  it  was 
ordered  that  said  motion  to  vacate  the  attachment  "  be  at  this  time, 
and  upon  the  papers  now  presented,  denied,  with  leave,  however,  to 
the  defendant  to  renew  said  motion  upon  the  coming  in  of  the  ref- 
eree's report  provided  for  by  this  order."  It  was  further  ordered 
that  the  affidavits  and  papers  upon  which  said  attachment  was 
granted,  together  with  those  whicii  were  before  the  court  upon  the 
previous  motion  to  vacate  the  attachment,  and  w^hich  were  recited  in 
the  order  of  September  17,  1896,  be  referred  back  to  the  same  ref- 
eree, with  the  right  to  either  party  to  examine  the  affiants,  and  to 
introduce  such  other  proof  as  to  the  defendant's  residence  as  they 
might  be  advised.  The  referee  was  ordered  to  take  such  proof  as 
might  be  offered  and  report  the  same,  with  his  opinion  thereon,  and 
it  was  ordered  that  the  affirmative  of  the  question  referred  to  the 
referee  be  with  the  plaintiff. 
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The  plaintiff  thereupon  appealed  from  sucli  order  of  December 
21,  1896,  and  from  each  and  every  part  thereof,  excepting  that  part 
of  the  order  which  orders  that  the  motion  to  vacate  the  attachment 
be  denied.     It  is  this  appeal  which  is  now  before  the  court.  " 

It  will  be  seen  that  the  order  under  consideration  does  not  refer 
any  question  of  fact  to  the  referee  or  direct  him  to  take  proof  upon 
any  question  of  fact.  Certain  affidavits  and  papers  are  referred 
back  to  the  referee  and  he  is  directed  to  take  such  proof  as  may  be 
offered  and  to  report  the  same  with  his  opinion  thereon  —  the  proof 
not  being  confined  to  any  particular  question  or  subject.  It  is  to  be 
observed  that,  in  references  upon  motions  the  proceedings  before 
the  referee  do  not  supersede  the  affidavits  which  are  before  the 
court  upon  the  motion.  Such  references  are  only  made  for  the  pur- 
pose of  giving  the  parties  an  opportunity  to  cross-exanjine  affiants 
and  for  the  introduction  of  additional  testimony  upon  the  question 
involved  in  the  motion.  Therefore,  wlien  neither  party  offered  any 
additional  proof,  or  asked  for  the  cross-examination  of  either  of  the 
affiants,  and  the  case  came  back  to  the  court,  the  court  was  bound 
to  decide  the  motion  upon  the  papers  then  before  it,  being  the 
papers  which  were  before  tlie  court  upon  the  original  motion.  This 
the  court  apparently  did  and  denied  the  motion  to  vacate  the  attach- 
ment, as  it  would  seem  it  was  its  duty  to  do  from  the  nature  of  the 
proof  which  was  then  before  it. 

The  order  of  reference  was  entirely  unnecessary  in  the  first 
instance  and  was  improper.  Such  order  should  not  be  made  except 
in  extreme  cases  where  large  interests  are  involved,  and  it  is  impos- 
sible to  reach  a  conclusion  upon  the  papers  before  the  court.  The 
expenses  of  such  references  are  always  great  —  in  many  instances 
largely  exceeding  the  value  of  the  real  subject-matter  in  controversy. 
This  expense  is  necessarily  a  great  hardship  which  is  imposed  upon 
the  defeated  party  and  sometimes  upon  the  successful  party. 

It  would  seem  that  the  court  upon  the  papers  before  it  should 
have  absolutely  denied  the  motion  to  vacate  the  attachment,  and 
that  the  order  of  reference  was  ill-advised  and  must  be  reversed. 

The  order  so  far  as  it  is  appealed  from  should  be  reversed,  with 
ten  dollars  costs  and  disbursements. 

Williams,  Patterson,  Ingraham  and  O'Brien,  JJ.,  concurred. 
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Ingraham,  J.  (concurring) : 

I  concur.  The  defendant  not  having  appealed  from  the  order 
denying  liis  motion,  we  have  no  power  to  review  the  action  of  the 
Special  Term.  The  motion  having  been  denied,  the  court  had  no 
authority  to  refer  any  question  of  fact  as  there  was  iio  question 
before  the  court.  The  order  of  reference  was,  therefore,  unauthor- 
ized, and  the  order,  so  far  as  it  is  appealed  from,  should  be  reversed. 

Order,  so  far  as  appealed  from  reversed,  with  ten  dollars  costs  and 
disbursements. 


Mary  L.  Gilbertson,  Respondent,  v.  The  Forty-second  Street, 
MANHArrANviLLE  AND  St.  Nicholas  Avenue  Railway  Company, 
Appellant. 

Negligence  —  damages — a  charge  tluit  compensation  maybe  made  for  **  apprehen- 
sion"—  it  is  erroneous  where  no  '*  apprehension"  has  been  shown  —  charge  as  to 
ifie  amount  of  a  verdict. 

It  is  error  to  charge  a  jury,  in  an  action  based  on  the  defendant's  negligence,  that 
compensation  **  takes  in  apprehension  '  where  there  is  no  evidence  in  the  case 
that  the  plaintiff  has  suffered  in  the  slightest  degree  from  apprehension. 

A  charge  that  the  jury  may  award  the  plaintiff  "  compensation,  fair,  reasonable 
and  just,  to  any  amount  not  exceeding  thirty  thousand  dollars  "  (the  amount 
claimed  in  the  complaint),  amounts  to  an  intimation  that  the  jury  may,  under 
the  proof,  render  a  verdict  for  that  sum,  and  is  erroneous,  where,  under  the 
proof  in  the  case,  such  a  verdict  would  be  excessive. 

Appeal  by  the  defendant,  The  Forty-second  Street,  Manhattan- 
ville  and  St.  Nicholas  Avcnne  Railway  Company,  from  a  judgment 
of  the  Suprctne  Court  in  favor  of  the  plahitiff,  entered  in  the  office 
of  the  clerk  of  tlie  county  of  New  York  on  the  30th  day  of 
June,  189^1,  upon  tlie  verdict  of  a  jury  for  S  10,000,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  1st  day  of  July, 
1896,  denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Williayn  II,  Page^  e//'.,  Eugene  Treadioell  and  William  N,  Cohen^ 
for  the  appellant. 

Sajyiiuil  IL  liamhill^  for  the  respondent. 
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Van  Brunt,  P.  J. : 

This  action  was  brought  to  recover  for  injuries  claimed  to  have 
been  sustained  by  the  plaintiff  on  the  26th  of  August,  1893,  while 
alighting  from  a  car  of  the  defendant.  The  accident  happened  at 
the  intersection  of  Sixty-eighth  street  and  the  Boulevard.  That  the 
plaintiff  was  thrown  down  upon  alighting  from  one  of  the  defend- 
ant's cars  and  received  serious  injuries  seems  to  have  been  satis- 
factorily proven.  The  questions  litigated  were,  whether  the  defend- 
ant was  guilty  of  negligence,  and  whether  tlie  plaintiff  had  shown 
herself  free  from  contributory  negligence. 

During  the  progress  of  the  trial  various  exceptions  were  taken^ 
some  to  the  rulings  of  the  court  upon  the  question  of  the  qualifica- 
tions of  jurors,  some  to  the  rulings  upon  questions  of  evidence^ 
and  some  to  the  charge  as  made  by  the  court.  While  many  of  the 
other  questions  presented  are  extremely  serious  in  their  nature,  in 
view  of  the  conclusion  at  which  we  have  arrived  in  respect  to  two 
of  the  exceptions  to  the  charge,  it  does  not  seem  necessary  that  we 
should  consider  tliose  questions. 

The  learned  court,  after  addressing  the  jury  upon  the  facts  of  the 
case,  charged  as  follows :  "  No  matter  how  great  the  negligence  of 
the  company  may  have  been,  you  cannot  add  one  dollar  to  the  ver- 
dict except  by  way  of  compens^ition.  Compensation  takes  in  ])ain 
and  suffering ;  takes  in  the  loss  of  earning  power ;  it  takes  in  appre- 
hension.; it  takes  in  the  injury  to  the  person,  even  if  it  extends  to  the 
end  of  life,  if  the  evidence  satisfies  you  that  the  disability  will 
so  far  extend.  There  is  no  rule  except  the  intelligence,  the 
experience  and  the  honor  and  honesty  of  the  jury  to  determine 
this." 

The  counsel  for  the  defendant  excepted  to  the  charge  of  the  court 
allowing  the  jury  to  take  into  consideration  in  measuring  damages 
the  apprehension  of  the  plaintiff.  The  court  had  already  charged 
that  the  jury  were  to  take  into  consideraticm  pain  and  suffering  and 
loss  of  earning  power,  and  then,  as  an  additional  element  of  damage, 
stated,  "  it  takes  in  apprehension."  There  was  no  evidence  whatever 
in  the  case  showing  that  the  plaintiff  had  suffered  in  the  slightest 
degree  from  apprehension ;  and  it  seems  to  be  reasonably  well  set- 
tled that  where  there  is  an  element  submitted  to  the  jury  for  con- 
sideration in  the  way  of,damages,  evidence  of  the  existence  of  that 
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element  must  have  been  presented,  or  it  is  error  to  submit  such  an 
element  to  the  jury. 

In  the  case  of  Leeds  v.  The  Metropolitan  Gas  Light  Co,  (90  N. 
Y.  27)  the  evidence  showed  that  the  plaintiff  was  engaged  in  busi- 
ness at  the  time  of  the  injury  and  had  not  been  able  to  attend  to  it 
since ;  and  it  was  held  error  to  charge  the  jury  that  the  plaintiff 
was  entitled  to  recover  comi>ensation  for  the  time  lost  in  the  absence 
of  evidence  showhig  what  the  business  was  or  the  value  of  his  time, 
or  any  facts  as  to  his  occupation.  The  court  stated  that  the  jury 
were  left  to  guess  at  or  speculate  as  to  the  value  of  lost  time  with- 
out any  basis  in  that  respect  for  the  judgment  to  rest  upon. 

In  the  case  at  bar,  without  any  proof  whatever  that  any  apprehen- 
sion existed,  the  jury  are  instructed  that  they  may  award  compen- 
sation for  apprehension.  It  seems  to  us  that  this  is  going  much 
further  than  the  court  went  in  the  case  of  Ljeeds  v.  Metropolitan 
Gas  Light  Co,  {8up7\i\  because  in  that  case  it  appeared  that  prior 
to  the  happening  of  the  accident  the  plaintiff  had  been  engaged  iu 
business,  but  had  not  been  able  to  pursue  his  occupation  since  that 
time ;  and  it  was  held  that,  notwithstanding  this,  there  being  no 
proof  as  to  the  nature  of  his  business  or  the  value  of  the  time  lost, 
it  was  error  to  allow  it  to  be  considered  by  the  jury  as  an  element 
of  damage. 

Upon  the  termination  of  the  judge's  charge  the  counsel  for  the 
plaintiff  made  the  following  request :  '•  I  ask  your  honor  to  charge 
the  jury  that,  taking  all  the  elements  into  consideration,  the  jury 
may  award  her  compensation,  fair,  reasonable  and  just,  to  any 
amount  not  exceeding  thirty  thousand  dollars."  This  the  court 
charged  and  the  defendant  excepted.  This  was  an  intimation  to  the 
jury  that,  under*  the  evidence  which  had  been  produced  upon  the 
trial,  they  would  have  had  the  right  to  render  a  verdict  for  $30,000, 
which  was  clearly  not  the  fact ;  and  this  intimation  upon  the  part 
of  the  court  in  regard  to  the  nature  of  the  evidence  may  have 
affected  their  consideration,  and  may  have  been  in  some  degree  the 
cause  of  the  large  verdict  wliicli  was  rendered.  Such  a  charge  was 
eminently  calculated  to  mislead  the  jury,  and  to  cause  them  to 
regard  the  evidence  of  the  injuries  sustained  as  of  greater  gravity 
than  its  actual  purport  required.  The  learned  court  did  not  charge 
that  the  plaintiff  claimed  $30,000,  and  that  the  jury  were  entitled 
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to  award  such  sum  as  the  evidence  justiiied,  not  exceeding  that 
amount ;  but  did  charge  them  tliat  tliey  miglit  award  $30,000  — 
clearly  intimating  that  such  a  verdict  might  be  upheld  upon  the 
evidence  in  the  case.  It  is  evident  that  a  verdict  for  any  such  sura 
would  have  been  extremely  excessive.  It  is  also  quite  clear  that 
the  verdict  actually  rendered  was  larger  than  the  evidence  in  the 
case  seems  to  justify. 

It  appears  to  us  tliat,  in  consequence  of  tlie  errors  to  which  atten- 
tion has  been  called,  the  jury  were  not  correctly  instructed  in  regard 
to  the  rule  of  damage,  and  seem  to  have  been  misled. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Williams  and  O'Brien,  J«1.,  concurred. 

Inoraham,  J.  (concurring) : 

I  concur  with  the  presiding  justice  in  the  conclusion  that  there 
should  be  a  new  trial,  as  I  do  not  think  that  the  real  question  in  this 
case  was  fairly  presented  to  the  jury.  The  plaintiff  on  her  direct  exami- 
nation did  not  testify  as  to  whether  or  not  the  car  stopped  before  she 
attempted  to  alight ;  but  on  cross-examination  she  testiiied,  "  I  did 
not  get  up  from  my  seat  at  all  before  the  car  came  to  a  full  stop ;  " 
and  again,  "  the  rear  end  of  the  car,  it  just  passed  the  street ;  just 
passed  the  upper  part  of  tlie  street,  and  then  it  came  to  a  full  stop ; 
then  I  got  my  left  foot  down  on  the  stej) ;  my  right  foot  was  on  the 
step  —  my  right  foot  was  also  on  the  step ;  both  feet  were  on  the 
step ;  my  hand  was  still  holding  the  rail  when  the  car  started ;  I 
put  one  foot  down,  and  before  I  could  put  the  other  down  the 
car  started."  The  complaint  expressly  alleges  that  the  plaintiff, 
**  while  attempting  to  alight  therefrom,  after  the  said  car  had  been 
stopped,  by  the  improper,  negligent  and  careless  starting  of  said  car, 
by  defendant's  servants,  ere  giving  the  plaintiff  the  opportunity  to 
leave  the  same,  whereby  she  was  thrown  off  and  from  said  car 
Muddenly  and  violently  into  the  street  to  the  ground,"  was  injured, 
etc.  Thus,  the  plaintiff's  cause  of  action  as  alleged  in  the  complaint, 
and  as  swoni  to  by  herself  upon  the  trial,  was  based  upon  the  negli- 
gent starting  of  the  car  before  the  plaintiff  had  an  opportunity  to 
alight.  One  of  the  witnesses  called  by  the  plaintiff  contradicted  the 
App.  Div.— Vol.  XIV.         38 
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plaintiff  as  to  tho  stopping  of  the  car,  and  testified  that  the  ear  did 
not  come  to  a  full  stop ;  "  it  a  kind  of  stopped,  it  didn't  stop,  but  it 
went  easy."  It  appears  by  the  record  that  after  recess  this- 
witness  wjis  recalled,  and  upon  being  asked,  ''  Did  you  see  the  car 
stop  ? ''  she  answered,  "  Well,  I  did ;  the  car  stopped,  and  when 
it  did  stop  it  only  stopped  a  minute  or  two,  and  as  she  was  going 
out  the  car  started  again ;  that  is  just  exactly  what  happened." 
This  testimony  was  after  seeing  and  talking  with  the  counsel  for  the 
plaintiff  at  the  recess.  The  daugliter  of  this  last  witness  testified 
that  she  saw  the  plaintiff  lying  on  the  ground  by  the  car  a  little  below 
the  down-town  side  of  Sixty-eighth  street  and  the  Boulevard ;  that 
"  the  car  stopped  after  she  (the  plaintiff)  fell  out ;  it  only  stopped^ 
once  ;  that  is  the  only  time  I  seen  it  stop. "  "  As  it  came  along  across 
Sixty-eighth  street  it  did  not  stop  until  after  Mrs.  Gilbertson  had 
fallen  out;  no,  sir ;  I  didn't  see  it  stop  until  after  she  fell  out,  and  I 
was  looking  at  the  car  for  my  husband."  Then  in  answer  to  a  ques- 
tion by  the  plaintiff's  counsel :  "  Do  you  mean  to  say  that  the  car 
had  not  stopped  before  she  fell  out  ?  A.  No,  sir ;  it  had  not 
stopped  until  after  she  fell  out." 

The  defendant  called  a  passenger  who  was  on  the  car,  the  driver  and 
a  policeman,  who  swore  that  the  car  did  not  stop  until  after  the  plain- 
tiff attempted  to  alight.  The  plaintiff's  cause  of  action  thus  being 
based  upon  the  allegation  that  the  car  did  stop,  but  before  she  had 
an  opportunity  to  alight,  it  was  started,  throwing  her  to  the  street, 
the  court  charged  the  jury  as  follows  :  "  Now,  gentlemen,  her  story 
is  this,  and  she  is  to  be  judged  by  that :  I  got  upon  this  car  as  a 
passenger  and  I  paid  my  fare.  At  a  certain  point  in  the  city  of 
New  York,  I  asked  the  conductor  to  stop.  He  rang  the  bell  and 
the  car  got  there  to  a  full  stop,  or  so  very  slow  as  to  be  hardly  in 
motion,  and  then  she  got  up  and  put  her  foot  down  towards  the 
road,  or  towards  a  portion  of  the  car  which  would  be  a  step  towards 
the  road,  not  touching  the  road,  and  in  that  condition  the  car  started 
up  and  threw  her  off  the  car.  *  *  *  She  says  the  car  slowed  so 
as  to  be  barely,  if  at  all,  in  motion,  and  that,  while  she  was  endeav- 
oring to  put  her  foot  to  the  street  and  had  not  left  the  car,  it  started 
suddenly.  If  the  company  did  that,  it  did  wrong,  and  if  you  credit 
this  story  that  she  didn't  have  time  to  leave  the  car,  and  that,  while 
standing  upon  the  step,  the  car  started  suddenly  and  threw  her  into 
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the  street  in  the  condition  of  leaving  the  car  —  if  you  find  that  to 
be  the  fact,  this  case  is  proven  one  step  only."  .  This  charge  of  the 
court  to  the  jury  as  to  the  plaintiff's  story  gave  an  erroneous  state- 
ment of  the  effect  of  her  testimony.  She  nowhere  stated  that  tlie 
car  had  barely  stopped  or  was  slightly  moving  at  the  time  she 
attempted  to  alight.  She  stated  positively  that  it  had  stopped, 
which  statement  was  contradicted  by  all  of  the  witnesses  who  saw 
the  car,  except  the  one  witness  for  the  plaintiff  who  liad.  first  said 
the  CAr  had  not  stopped,  but  subsequently  changed  her  testimony. 
The  effect  of  this  instruction  was  that  the  jury  could  find  for  the 
plaintiff  in  case  they  found  that  the  car  had  not  stopped,  but,  while 
moving  slowly,  suddenly  started  and  threw  the  plaintiff  to  the 
ground,  of  which  there  certainly  was  no  evidence.  Considering  the 
evidence  as  it  stood  before  the  jury  at  the  end  of  the  case,  the  fact 
that  the  plaintiff  was  contradicted  as  to  the  stopping  of  the  car  by 
every  \ritnes8  who  saw  tlie  accident  or  had  noticed  the  car,  except 
the  one  witness  who  had  first  sworn  positively  that  the  car  did  not 
stop  and  afterwards  that  it  did,  and  considering  the  circumstaiicea 
under  which  this  change  of  testimony  was  brought  about,  I  think 
that  the  issue  should  have  been  clearly  presented  to  the  jury^ 
calling  their  attention  to  the  distinct  fact  alleged,  upon  which  neg- 
ligence was  predicated,  and  not  in  a  way  that  would  apparently 
justify  a  verdict  for  the  plaintiff,  without  their  finding  that  the  car 
did  come  to  a  full  stop,  and  that  the  accident  occurred  in  conse- 
quence of  the  failure  of  the  defendant's  employees  to  give  to  the 
plaintiff  sufficient  time  to  alight  from  the  car  in  safety.  This  con- 
dition was  emphasized  by  the  instruction  given  when  the  court's 
attention  was  called  to  the  charge  on  this  point,  counsel  for  the 
defendant  saying :  "  Your  honor  has  charged  in  various  places  that 
the  plaintiff,  I  think,  stated  that  either  the  car  had  come  to  a  stop 
or  was  slowing  up  when  she  jumped  off.  I  submit  that  the  testi- 
mony is  that  the  plaintiff  stated  positively  that  the  car  had  come 
to  a  full  stop.  The  court  answered  :  "  ^Vell,  that  is  so  much  the 
worse.  If  the  car  started  after  coming  to  a  full  stop  before  she 
had  time  to  alight  that  would  be  negligence,  but  her  story  was  not 
quite  that.  It  is  for  the  jury  to  say,"  thus  emphasizing  the  former 
instruction,  the  effect  of  which  was  that  the  jury  would  be  justified 
in  finding  a  verdict  for  the  plaintiff,  although  the  car  had  not  come 
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to  a  full  stop  before  she  had  time  to  alight.  It  is  true  that  the 
court  subsequent!}^  charged,  at  the  request  of  the  defendant,  that  if 
tlie  plaintiff  alighted  from  the  ear  while  it  was  in  motion,  and 
before  it  had  come  to  a  full  stop,  and  that  if  the  jury  believed  that 
the  plaintiff  was  not  injured  through  the  starting  of  the  car  after 
it  had  stopped,  the  verdict  should  be  for  the  defendant,  and  that 
the  only  negligence  attempted  to  be  proved  in  the  case  was  the 
starting  of  the  car  after  it  had  fully  stopped  and  before  the  plaintiff 
had  an  opportunity  to  aliglit.  I  do  not  think  that  these  instructions 
can  be  said  to  have  cured  the  error  in  the  charge  as  made,  which 
was  certainly  calculated  to  confuse  the  jury  as  to  the  direct  issue 
presented  to  them  by  the  pleadings,  especially  when  it  was  empha- 
sized by  the  court  on  his  attention  being  called  to  his  incorrect 
statehient  which  had  been  given  of  the  plaintiff's  testimony. 

The  verdict  was  very  large.  There  seems  to  have  been  a  clear 
preponderance  of  evidence  for  the  defendant ;  and,  considering  the 
wa}'  in  which  the  case  was  submitted  to  the  jury,  it  seems  to  me 
evident  that  the  jury  did  not  have  a  clear  perception  of  the  ques- 
tion that  they  were  to  determine.  Fol'  that  reason  there  should  be 
a  new  trial. 

Van  Brunt,  P.  J.,  Patterson  and  O'Brien,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


John  Murphy,  Respondent,  v,  Robert  McWilliam  and  Geoeob 
Mc William,  Appellants. 

Negligence  — failure  to  attach  gvy  mres,  used  to  support  a  derrick,  to  ifie  posts  at  a 

right  angle. 

In  an  action  to  recover  for  injuries  caused  by  the  fall  of  a  derrick,  which,  accord- 
ing to  the  expert  evidence  given  upon  the  trial,  should  have  been  held  by  guy 
wires  strung  from  posts  at  very  nearly  a  right  angle,  there  was  evidence  from 
wliich  the  jury  might  infer  that  the  angle  was  much  greater. 

Eeldf  that  the  jury  were  justified  in  finding  that  the  defendants  were  negligent. 

Appeal  by  the  defendants,  Robert  Mc  William  and  another,  from 
a  judgment  in  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered 
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in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  26th 
day  of  May,  1896,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  26th  day  of  May,  1896, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

The  action  is  for  negligence.  The  plaintiff  was  injured  on  April 
6,  1893,  at  I^tintown,  N.  Y.,  by  the  fall  of  a  derrick  erected  by  the 
defendants'  servants.  At  the  time  he  was  in  the  employ  of  the 
Neuchatel  Asphalt  Company,  which  was  doing  the  asphalting  work 
upon  a  structure  known  as  the  Pratt  Mausoleum.  The  defendants 
were  engaged  in  laying  the  stonework  upon  the  mausoleum.  The 
fall  of  the  derrick  was  occasioned  by  the  pulling  out  from  the  ground 
of  two  posts,  known  as  guy  posts.  There  were  six  of  these  posts 
from  which  were  strung  wires,  the  other  ends  of  which  were  attached 
to  the  top  of  the  mast  of  the  derrick  in  order  to  relieve  the  strain 
put  upon  it  by  the  weights  lifted. 

Further  facts  are  stated  in  the  opinion. 

Ahram  L  Elkus^  for  the  appellants. 

J.  Langdon  Ward^  for  the  respondent. 

Babrett,  J. : 

The  plaintiff's  freedom  from  contributory  negligence  was  clearly 
established,  but  the  defendants  strenuously  contend  that  there  is  no 
evidence  in  the  case  showing  negligence  in  the  construction  or  opera- 
tion of  the  derrrck.  There  was,  it  is  true,  no  expert  testimony  tend- 
ing directly  to  show  such  negligence,  but  we  think  that  the  jury  had 
the  right  to  infer  its  existence  from  tlie  proof.  The  plaintiff's  wit- 
ness, Martin,  a  civil  engineer,  who  had  had  much  experience  in  the 
handling  of  heavy  weights  by  derricks,  testified,  without  contradic- 
tion, that  the  guy  wires  should  be  strung  from  the  posts  at  very 
nearly  a  right  angle.  No  direct  evidence  of  the  angle  was  given, 
but  the  plaintiff  proved  by  two  witnesses  that  the  bark  which  had 
been  on  the  posts  that  were  pulled  out  was  left  in  the  holes,  and  that 
the  earth  around  the  holes  was  very  little  disturbed.  We  think  that 
the  jury  might  draw  from  t\m  ?i  priraa  facie  inference  tliat  the  wires 
were  strung  at  an  angle  considerably  greater  than  a  right  angle,  since, 
if  the  pressure  had  been  exerted  at  a  right  angle,  it  seems  hardly 
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possible  that  the  posts  should  have  been  drawn  out  so  cleanly,  with 
little  or  no  disturbance  of  the  bark  or  the  ground.  This  inference 
is  not  rebutted  or  seriously  weakened  by  the  defendants'  evidence. 
No  evidence  was  offered,  as  would  have  been  natural  if  any  existed, 
to  show  that  tlie  angle  was,  in  fact,  a  right  angle.  A  number 
of  witnesses  testified  that  the  guy  posts  were  set  into  the  ground  at 
about  an  angle  of  forty-five  degrees.  Even  so,  the  angle  of  the 
wires  to  the  posts  would  depend  upon  still  another  fact,  viz.,  the  dis- 
tance between  the  posta  and  the  mast  of  the  derrick,  the  height  of 
the  latter  being  known.  The  only  evidence  on  this  head  is  that  of 
the  defendants'  witness,  William,  who  did  not  measure  the  dis- 
tance, but  judged  it  to  have  been  from  75  to  100  and  150  feet. 
Such  testimony  is  practically  valueless.  But  even  the  evidence  that 
the  posts  were  set  at  an  angle  of  forty-five  degrees  is  by  no  means 
unshaken.  None  of  the  witnesses  who  testified  on  this  point  made 
any  measurements  or  calculations.  They  simply  stated  their  general 
impression.  Doubt  is  thrown  upon  its  correctness  by  the  circum- 
stances already  referred  to,  which  were  proved  by  the  plaintiffs 
witnesses.  It  seems  impossible  that  the  posts  should  have  been 
drawn  out  as  they  were  without  disturbing  the  ground,  unless  they 
were  nearer  the  perpendicular  than  an  angle  of  forty-five  degrees. 
One  of  the  defendants'  witnesses  denied  the  fact  to  be  as  stated, 
and  testified  that  the  ground  was  considerably  torn  up ;  but  on  this 
issue  the  verdict  is  conclusive.  The  defendants'  evidence  as  to  the 
angle  of  the  posts  is  weakened  by  the  testimony  of  their  own  wit- 
ness, Johnson,  as  to  the  manner  in  which  the  posts  were  set.  We 
think  it  could  fairly  have  been  inferred  from  this  testimony  that  the 
posts  were  not  set  at  anything  like  an  angle  of  forty-five  degrees. 
The  defendants'  evidence  upon  this  subject  is  further  shaken  by 
direct  evidence  in  rebuttal.  This  consisted  of  the  testimony  of 
O'Neil,  a  laborer,  hired  by  the  defendants  to  help  in  digging  the 
post  holes.  He  testified  that  the  sides  of  the  holes  were  straight  up 
and  down.  Upon  the  whole  evidence,  we  think  that  the  jury  were 
justified  in  finding  that  the  guy  wires  were  not  attached  to  the  posts 
at  a  right  angle,  but  at  a  considerably  greater  one  ;  that  such  a  con- 
atruction  was  negligent,  and  that  it  caused  the  accident  and  the 
plaintiiFs  injuries. 

It  should  also  be  noticed  that  the  evidence  as  to  the  manner  of 
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lining  the  holes  was  not  undisputed.  The  defendants'  foreman, 
Johnson,  testified  that  they  were  lined  at  the  bottom  with  stones. 
There  was  proof  that  this  is  the  usual  and  proper  method  of  con- 
struction. But  Johnson's  testimony  was  disputed  by  his  helper, 
O'Neil,  who  said  that  no  stones  were  used,  and  an  issue  for  the  jury 
seems  to  have  been  thus  presented. 

Kone  of  the  exceptions  taken  by  the  defendants  need  be  dis- 
cussed. We  have  examined  them,  and  do  not  regard  any  of  them 
as  well  taken.  A  number  of  the  exceptions  to  the  refusals  to 
charge  are  untenable  because  the  requests  insisted,  in  different 
forms,  upon  the  proposition  that  the  plaintiff  was  obliged  to  prove 
his  case  beyond  a  reasonable  doubt  —  a  test  not  applicable  to  civil 
cases. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Rumsey,  Williams  and  Patterson,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 


Maurice  P.  Jossaers,  Respondent,  v.  Alva  S.  Walker,  Appellant. 

NegligeTiee  —  elevator  man  in  a  hotel  —  alUnoing  a  workman  of  an  independent  eon- 
tractor  to  use  the  elevator  as  a  scaffold —  hotel  proprietor  not  liable  for  an  injury, 

A  servant  who  is  running  an  elevator  in  a  hotel  is  not  acting  within  the  scope  of 
his  employment  in  permitting  the  workman  of  an  independent  contractor,  who 
is  working  in  the  elevator  shaft,  to  stand  upon  the  top  of  the  elevator  in  order 
to  use  it  as  a  species  of  scaffold. 

The  proprietor  of  the  hotel  is  not  liable  to  the  workman  because  of  injuries  sus- 
tained by  him  by  reason  of  the  failure  of  the  elevator  man,  under  such  cir- 
cumstances, to  notify  the  workman  that  he  was  about  to  start  the  elevator. 

Appeal  by  the  defendant,  Alva  S.  Walker,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  15tli  day  of  Decem- 
ber, 1896,  upon  the  verdict  of  a  jury,  and  also  from  an  order  bearing 
date  the  11th  day  of  December,  1896,  and  entered  in  said  clerk's 
oflSce,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 
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The  action  was  brought  to  recover  for  injuries  received  by  the 
plaintiff  on  April  9,  1894,  alleged  to  have  been  caused  by  the  negU- 
gence  of  the  defendant.  The  defendant  is  the  owner  of  a  hotel  in 
the  city  of  New  York,  known  as  the  Hotel  Beresford,  into  which  a 
Buffalo  firm  was  putting  a  refrigerating  plant.  The  plaintiff's 
employer,  one  Craig,  a  carpenter,  sent  him  to  the  building  upon  the 
day  in  question  in  order  to  do  certain  work  hi  and  about  tlie  elevator 
shaft  of  the  liotel,  which  work  was  incident  to  the  putting  in  of  the 
refrigerating  plant.  He  made  an  arrangement  with  the  defendant's 
elevator  man  whereby  he  was  permitted  to  get  upon  the  top  of  tiie 
elevator,  and  the  latter  notified  him  when  he  was  about  to  move  it 
up  or  down.  The  elevator  man  neglected  to  so  notify  him  upon 
one  occasion,  and  the  sudden  starting  of  the  elevator  caused  the 
injuries  for  which  tlie  plaintiff  seeks  to  recover. 

Further  facts  are  stated  in  the  opinion. 

Alex,  Thain^  for  the  appellant. 

Sumner  B,  Stiles  and  Francis  L.  WeUman^  for  the  respondent. 

Babrett,  J. : 

The  crucial  question  here  is  as  to  the  defendant's  responsibility 
for  the  particular  acts  of  negligence  alleged  to  have  been  committed 
by  Paxter,  the  man  in  charge  of  his  elevator.  The  defendant  was 
not  notified  of  the  arrangement  made  between  the  plaintiff  and 
Paxter,  nor  was  it  shown  that  he  was  aware  of  the  use  to  which  the 
elevator  was  being  put  under  that  arrangement.  There  was,  in  fact, 
no  proof  that  he  ever  assented,  expressly  or  impliedly,  to  that  use. 
The  question,  then,  is,  was  that  use  within  the  scope  of  Paxter's 
authority  ?  We  think  not.  Paxter  was  the  defendant's  servant  to 
operate  the  elevator  for  the  service  of  the  hotel'  and  its  guests. 
Whatever  was  necessary  or  proper  for  that  service  was  within  his 
authority.  But  there  his  authority  ceased.  It  was  limited  to  the 
appropriate  use.  He  was  not  authorized  to  depart  from  his  defined 
function,  nor  to  operate  the  elevator  in  a  direction  foreign  to  its 
proper  purpose.  Here  he  permitted  the  plaintiff  to  utilize  this 
elevator  as  a  species  of  scaffold  upon  which  to  do  his  work.  This 
work  was  not  done  under  the  defendant's  direction.  It  was  work 
which  the  plaintiff  did,  primarily,  for  one  Craig,  a  carpenter,  and  it 
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was  incident  to  the  putting  into  the  hotel  of  a  refrigerating  machine 
by  a  firm  in  Buffalo.  The  elevator  was  not  placed  where  it  was, 
nor  was  it  intended  to  be  used,  for  any  such  purpose  as  that  to  which 
it  was  liere  applied.  Paxter's  act,  in  permitting  that  use,  was 
entirely  outside  the  scope  of  his  employment  as  elevator  man  of  the 
hotel.  He  thus  diverted  the  elevator  from  its  normal  and  legiti- 
mate use,  and  put  it  to  a  use  which  was  not  contemplated  either  in 
its  construction  or  operation,  or  in  his  employment  with  regard 
thereto.  It  follows  that  Paxter's  neghgence  was  his  own,  and  not 
the  defendant's. 

The  judgment  and  order  denying  the  defendant's  motion  for  a 
new  trial  should,  therefore,  be  reversed,  and  a  new  trial  ordered^ 
with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Rumsey,  Williams  and  Patterson,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


The  People  of  the   State  of   New  York,  Respondent,  v. 
Max  H.  Kaufman,  Appellant. 

Obscene  literature —  the  indictment  need  not  set  out  the  obscene  matter —  if  it  does  not, 
it  must  state  that  the  matter  is  so  gross  as  to  he  offeimve  to  the  court  —  the  sale,  and 
not  the  purchase  thereof  for  anothsr,  is  an  offense. 

Where  one  ia  indicted  uider  section  817  of  the  Penal  Code  for  selling  an  obscene 
book,  it  is  only  necessary  to  identify  the  obscene  book  sufficiently  in  the  indict- 
ment to  apprise  the  defendant  what  particular  book  is  intended,  and  to  aver 
its  obscenity,  provided  the  grand  jury  state  upon  the  face  of  the  indictment 
that  the  matter  is  so  gross  as  to  be  offensive  to  the  court,  and  improper  to  be 
placed  upon  its  records.  It  is  not  necessary  that  the  nature  of  the  obscenity 
should  be  described  in  general  terms. 

A  person  indicted  for  s<jlling  an  obscene  book  cannot  be  convicted  upon  proof 
that  he  purchased  the  book  for  another,  and  the  defendant  is  entitled  to  have 
the  court,  in  its  charge,  make  this  distinction  clear  to  the  jury. 

Appeal  by  the  defendant,  Max  11.  Kaufman,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  city 
and  county  of  New  York,  rendered  on  the  8th  day  of  December^ 
App.  Div.— Vol.  XIV.        39 
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1896,  convicting  him  of' a  misdemeanor,  and  also  from  an  order 
bearing  date  tiie  8tli  day  of  December,  1896,  and  entered  in  the 
office  of  tlie  clerk  of  said  court,  denying  the  defendant's  motion  for 
a  new  trial. 

Sarn  uel  F,  Ilyraan^  for  the  appellant. 

John  D,  Lindsay^  for  tlie  respondent. 
Barrett,  J. : 

The  defendant  was  convicted  under  section  317  of  the  Penal 
Code  of  the  misdemeanor  of  selling  an  obscene  book.  He  makes 
two  points  upon  this  appeal :  Firsts  that  tlie  indictment  failed  to 
charge  a  crime  ;  and,  second^  that  the  trial  judge  erred  in  refusing 
to  instruct  the  jury  upon  a  crucial  question. 

The  particular  objection  which  he  makes  to  the  indictment  is, 
that  it  fails  to  state  the  obscene  matter,  but  merely  gives  the 
pleader's  conclusions  therefrom.  The  indictment,  however,  states 
the  name  of  the  book,  and  excuses  a  statement  of  the  obscene  matter 
by  distinctly  averring  that  the  book  is  so  obscene,  lewd,  lascivious, 
filthy,  indecent  and  disgusting  that  the  same  would  be  offensive  to 
the  court,  and  improper  to  be  placed  upon  the  records  thereof. 
"Wherefore,"  it  is  added,  "the  grand  jury  aforesaid  do  not  set 
forth  the  same  in  this  indictment." 

The  current  of  authority  in  this  country  favors  an  exception  to 
the  general  rule  of  pleading  in  this  class  of  offenses.  It  may  now 
fairly  be  said  to  be  the  settled  American  rule  that  it  is  not  necessary 
to  set  out  matter  in  an  indictment  which  the  grand  jury  asserts  to  be 
too  obscene  for  recital.  It  is  only  necessary  to  identify  the  obscene 
book  or  publication  sufficiently  to  apprise  the  defendant  of  what 
particular  book  or  publication  is  intended,  and  to  aver  its  obscenity, 
giving  as  an  excuse  for  not  setting  forth  the  obscene  matter  that  it 
is  so  gross  as  to  be  offensive  to  the  court  and  improper  to  be  placed 
upon  its  records.  (1  Bish.  New  Cr.  Proc.  §§  496,  561 ;  Whart.  Criin. 
Law,  §§  311,  2547;  Cormn.  v.  Holmes,  17  Mass.  336;  Comm.  v. 
Sharpless^  2  S.  &  11.  91 ;  People  v.  Girardin^  1  Mann.  [Mich.]  90; 
StaU  V.  Brown,  27  Vt.  619  ;  McNair  v.  The  PeopU,  89  111.  441 ; 
TJ,  S,  V.  Clurke,  40  Fed.  Rep.  325 ;  State  v.  Smith,  17  R.  I.  371.) 
A  rigid  adherence,  in  such  cases,  to  the  ordinary  rule,  that  it  must 
appear  upon  the  face  of  the  indictment  that  the  printed  matter  was 
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of  the  character  charged,  would,  as  was  said  in  Comm.  v.  IlolmeB 
{supra)  "require  that  tlie  pubHc  itself  should  give  permanency  and 
notoriety  to  indecency  in  order  to  punish  it."  Courts  will  not  allow 
their  records  to  be  polluted  by  obscene  matter.  "  To  do  this," 
observed  the  court  in  People  v.  Girardin  {siipra\  "  would  be  to 
require  a  court  of  justice  to  perpetuate  and  give  notority  to  an  inde- 
cent publication  before  its  author  could  be  visited  for  the  great 
wrong  he  may  have  done  to  the  public  or  to  individuals." 

By  the  American  doctrine  and  practice  on  this  head,  as  Mr. 
Bishop  points  out,  the  avoiding  of  obscene  allegation  in  the  record, 
breeding  corruption,  is  a  necessity^  excusing  the  setting  out  of  the 
words.  It  is  claimed,  however,  that  the  obscene  matter  should  have 
been  described,  at  least  in  general  terms.  The  answer  to  this  is,  that 
if  the  matter  is  too  obscene  to  be  set  out,  it  is  also  too  obscene  to  be 
properly  described.  An  accurate  description  of  obscene  matter, 
however  general,  would  itself  be  obscene.  Nothing  would  he  gained 
by  condensation.  How,  indeed,  can  obscenity  be  condensed  so  as  to 
be  descriptive  and  yet  suflSciently  decent  to  be  placed  upon  record? 
We  refer  now  to  such  a  description  as  would  enable  the  court,  upon 
the  face  of  the  indictment,  to  determine  whether  the  book  or  publi- 
cation is,  in  fact,  obscene.  Any  merely  general  description  would 
not  be  a  description  at  all  —  that  is,  of  the  obscene  words  or  matter. 
A  mere  description,  for  instance,  of  the  subject-matter  —  of  what,  in 
general,  the  book  is  about  —  would  not  be  a  description  of  the  actual 
obscenity  charged.  It  would  not  apprise  the  defendant  of  the  par- 
ticular facts  upon  which  the  charge  is  based.  It  would  simply  be  a 
means  of  identifying  the  book  or  publication  ;  and  that  is  as  well,  if 
not  better,  eflfected  by  stating  its  title.  In  none  of  the  cases 
which  have  been  referred  to,  with  the  possible  exception  of  Comm. 
V.  Sharpless^  did  the  indictment  contain  a  description,  either  minute 
or  general,  of  the  nature  of  the  obscenity,  and  in  none  of  them  was 
a  descriptive  statement  of  the  obscene  matter  required. 

The  rule  to  which  we  have  referred  is  not  in  conflict  with  that 
laid  down  in  People  v.  Halhnhech  (52  How.  Pr.  502),  and  People 
V.  Danihy  (63  Hun,  579).  In  neither  of  these  cases  was  the  omis- 
sion of  the  obscene  matter  excused  by  the  statement,  in  the  indict- 
ment itself,  that  it  was  too  gross  to  be  placed  upon  record.  We 
agree  that,  where  this  excuse  is  not  made  by  the  grand  jury  upon 
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the  face  of  the  indictment,  the  obscene  matter  must  be  set  out 
Where,  however,  that  excuse  is  thus  made,  we  think  the  general  rule 
should  be  modified  in  the  interest  of  public  decency ;  and  the  defend- 
ant must  then  be  satisfied  with  such  descriptive  allegations  as  clearly 
identify  the  book  or  publication  intended,  together  with  the  state- 
ment that  the  obscene  matter  which  the  grand  jury  deem  too  fou!  to 
be  spread  upon  the  record  is  contained  therein.  If  anything  more 
is  recjuisite  for  the  protection  of  the  defendant's  rights  it  may  well 
be  left  to  the  discretion  of  the  court  to  compel  the  public  prosecutor  to 
furnish  such  further  information  or  specification  as  may  be  needful. 
We  think,  therefore,  that  the  indictment  here  was  sufficient.  We 
may  add  that  it  is  quite  evident  that  the  defendant  was  not,  as  mat- 
ter of  fact,  prejudiced  by  any  omission  therein.  He  did  not  demur 
thereto.  Upon  the  trial  he  conceded  that  the  book  in  question  was 
obscene,  and  that  he  purchased  it  for,  and  delivered  it  to,  the  prose- 
cuting witness  Joel.  Upon  this  very  appeal,  too,  he  stipulated  that 
the  book  should  not  be  printed,  nor  made  part  of  the  record,  for  the 
reason  that  it  was  "  concededly  obscene."  We  think  the  motion  to 
acquit  upon  this  point,  and  the  motion  in  arrest  of  judgment,  were 
properly  denied. 

We  have,  however,  reached  a  different  conclusion  as  to  the  defend- 
ant's second  point.  The  sole  question  presented  to  the  jury  was 
whether  or  not  the  defendant  sold  the  book.  Joel  testified  to  the 
sale,  as  alleged.  The  defendant  denied  it,  and  testified  that  he  pur- 
chased the  book  for  Joel.  This  was  the  crucial  question  —  was  it  a 
sale  or  a  purchase  ?  If  a  sale,  the  defendant  was  guilty.  If  a  pur- 
chase, he  was  not.  The  learned  trial  judge  left  it  to  the  jury  to  say 
whether  there  was  or  was  not  a  sale.  He  pointed  out  to  them  very 
clearly  the  testimony  upon  which  the  prosecution  rested ;  but  the 
only  reference  which  he  made  to  the  defendant's  testimony  was  that 
he  (the  defendant)  had  the  book,  delivered  it  to  the  person  who  went 
to  his  shop  to  purchase  (Joel)  and  received  a  dollar  from  that  person 
for  it.  He  omitted  to  refer  to  the  defendant's  statenient  that  Joel 
gave  him  the  dollar  to  go  out  and  purchase  the  book.  This  omis- 
sion is  quite  significant,  in  view  of  what  occurred  when  the  learned 
judge  closed  his  charge.  The  following  colloquy  was  then  had : 
"  The  third  juror :  If  the  defendant  sold  that  book  merely  as  an 
agent  should  we  convict  i    The  Court :  Certainly ;  if  he  sold  it  under 
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any  circumstances.  The  third  juror :  If  he  took  the  dollar  and  made 
no  profit  ?  The  Court :  It  is  not  necessary  for  a  profit  to  have  been 
made.  If  he  sold  it  in  any  way.  Mr.  Hyman  (defendant's  counsel) : 
Do  I  understand  your  honor  to  say,  if  the  defendant  merely  got  it  for 
the  complainant  ?  The  Court:  But  he  sold  it.  Mr.  Hyman:  If  lie 
merely  got  it  for  liim  ?  The  Court :  Where  is  the  man  from  wIk  m 
he  got  it?  Mr.  Hyman:  We  have  been  asked  that  question,  and 
we  don't  know.  The  Court  (continuing)  :  We  ask  the  defendant, 
and  he  does  not  know.  Mr.  Hyman  :  He  does  not  know ;  there- 
fore, he  cannot  be  produced.  The  Court:  If  he  sold  the  book 
and  got  a  dollar  for  it,  it  is  a  violation  of  the  law.  If  you,  gentle- 
men of  the  jury,  come  to  the  conclusion  he  did  not,  then  the 
defendant  should  be  acquitted.  Mr.  Hyman :  I  ask  your  honor 
to  charge  the  jury  that  if  this  defendant  obtained  tliis  book,  and 
parted  with  it  in  the  manner  testified  —  if  the  jury  believe  that  the 
defendant  received  a  dollar  from  this  man  Joel  to  get  tlie  book, 
that  that  is  not  a  sale.  Tlie  Court :  Except  as  I  have  already 
charged,  I  decline  to  charge  upon  the  subject.  Mr.  Hyman :  We 
except.     The  jury  then  retired." 

It  is  apparent  from  all  this  that,  after  hearing  the  learned  judge's 
charge,  the  third  juror  was  still  in  doubt  as- to  the  precise  issue  to 
be  passed  upon  by  the  jury.  It  is  equally  apparent  that  the  learned 
judge,  inadvertently,  of  course,  made  an  observation,  "  but  he  sold 
it,-'  which,  if  taken  seriously  by  the  jury,  would  have  probably  con- 
cluded the  question  that  they  were  called  upon  to  consider.  The 
defendant's  counsel  sought  to  neutralize  the  effect  of  that  observa- 
tion by  presenting  the  defendant's  contention  interrogatively.  The 
learned  judge,  however,  parried  the  counsel's  interrogation  as  to 
the  law  by  some  pointed  observations  upon  the  facts.  The  conclu- 
sion of  it  all  left  the  defendant  witliout  much  hope,  that  is,  unless 
the  learned  judge  should  assent  unreservedly  to  the  final  proposition 
which  he  was  asked  to  charge.  We  think,  under  the  circumstances, 
that  the  defendant  was  entitled  to  have  that  proposition  specifically 
charged.  After  what  had  occurred,  a  clear  statement  of  the  precise 
issue,  and  of  the  effect  thereon  of  crediting  the  defendant's  story,  was 
the  least  that  the  defendant  had  a  right  to  expect.  It  will  not  do  to 
say  that  the  proposition  in  question  had  already  been  charged.  What 
the  learned  judge  had  already  charged,  and  all  that  he  had  so  charged, 
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was  that,  if  the  defendant  sold  the  book,  he  was  guilty,  and  if  he  did 
not  he  was  innocent.  But  the  defendant  had  a  right  to  an  instruc- 
tion tliat  his  own  testimony,  which  had  seemingly  been  treated  as 
vahieless,  was  sufficient,  if  credited,  to  establish  that  there  had  been 
no  sale.  From  the  confusion  which  must  have  resulted  fronj  the 
previous  colloquy,  the  jury  could  only  liave  been  relieved  by  the 
clear  statement  that  procuring  the  book  in  the  manner  testified  to  by 
the  defendant  was  not  a  sale. 

We  are  constrained,  therefore,  for  this  error  to  reverse  the  judg- 
ment and  order  a  new  trial. 

Van  Brunt,  P.  J.,  Kcmsey,  Williams   and   Patterson,  JJ., 
concurred. 

Judgment  reversed,  and  new  trial  ordered. 


Charles  L.  Walton,  as  Assignee,  etc.,  of  Francis  T.  Walton, 
Plaintiff,  v.  Robert  Stafford  and  Others,  Defendants. 

Assignee  for  creditors  —  his  liability  on  tJie  covenants  of  a  lease  while  lie  occupies  the 
premises  rests  on  privity  of  estate  —  he  is  not  liable  for  rent  which  hecmne  due  befan 
his  occupation — judicial  notice  tJiat  t?ie  first  day  of  a  month  was  Sutiday, 

An  assignee,  who  enters  under  the  assignment  into  the  possession  of  property 
leased  to  his  assignor,  is  liable  upon  the  covenants  of  the  lease  during  the  period 
of  his  own  occupation,  because  of  the  privity  of  estate  created  by  such  entry. 

Where  a  tenant,  who  has  covenanted  in  a  written  lease  to  pay  an  installment  of 
rent  upon  the  first  day  of  a  mouth,  makes  a  general  assignment  for  the  benefit 
of  creditors  upon  the  second  day  of  the  month,  his  assignee,  who  thereupon 
enters  and  occupies  the  demised  premises,  is  not  obligated,  by  reason  of  the 
privity  of  estate  between  himself  and  his  assignor,  created  by  such  assign- 
ment, entry  and  occupation,  to  pay  the  installment  which  became  due  on  tbe 
first  day  of  the  month. 

The  trial  court  is  not  bound,  in  such  a  case,  to  take  judicial  notice  of  the  fact 
that  the  first  day  of  a  month  was  Sunday,  and  that,  consequently,  the  rent 
was  payable  on  the  second,  unless  that  fact  is  brought  to  its  notice,  and,  if  not, 
such  fact  must  be  disregarded  by  the  appellate  court  in  reviewing  the  judgment. 

Motion  by  the  defendants,  Robert  Stafford  and  others,  for  judg- 
ment upon  an  order  of  tlie  Trial  Term  of  the  Supreme  Court,  bear- 
ing date  the  23d  day  of  September,  1896,  and  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York,  directing  a  verdict  in  favor 
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of  the  defendants  for  $3,013.86,  subject  to  the  opinion  of  the  Appel- 
late Division. 

On  the  28th  day  of  February,  1893,  the  defendants  leased  to  plain- 
tiffs assignor,  Francis  T.  Walton,  the  premises  known  as  the  Grand 
Hotel  in  the  city  of  New  York,  for  a  term  of  four  years  and  six  months, 
at  an  annual  rental  of  $51,000,  payable  monthly  in  advance  on  the  first 
day  of  each  month  during  the  term.  One  installment  of  rent  under 
this  lease  became  due  on  the  1st  of  January,  1894.  That  install- 
ment was  not  paid.  On  the  2d  day  of  January,  1894,  Walton  made 
a  general  assignment  for  the  benefit  of  creditors  to  the  plaintiif. 
Immediately  upon  the  executioh  of  this  assignment  the  plaintiff, 
professing  to  act  under  authority  thereof,  entered  into  possession  of 
the  demised  premises,  and  continued  to  operate  the  same  as  a  hotel 
mitil  about  the  29th  day  of  January,  1894,  at  which  time  a  warrant 
in  dispossess  proceedings  was  issued,  and  the  plaintiff  thereupon 
surrendered  possession  of  the  premises  to  the  defendants.  During 
the  month  of  Januarj^,  while  operating  this  hotel,  plaintiff  collected 
rent  from  sub-tenants,  hired  the  employees,  and  carried  on  a  gen- 
eral hotel  business,  but  paid  no  rent  therefor.  Upon  the  27th  day 
of  January,  1894,  the  plaintiff,  as  assignee,  sold  certain  portions  of 
the  assigned  property  to  the  defendants  for  the  agreed  sum  of 
$811.16,  no  part  of  which  lias  been  paid.  This  action  is  brought  to 
recover  this  sum.  The  defendants  seek  to  counterclaim  the  rent  for 
January,  1894,  and  claim  judgment  therefor,  after  crediting  the 
price  of  the  goods.  These  facts  being  admitted,  the  trial  judge 
directed  a  verdict  in  favor  of  the  defendants  for  the  amount  of  their 
counterclaim  (less  $811  and  interest),  subject  to  the  opinion  of  this 
court. 

J^sek  Cowen^  for  the  plaintiff. 

Janies  M.  Gifford^  for  the  defendants. 

Barrett,  J. : 

The  sole  question  here  is  as  to  the  validity  of  the  defendants^ 
counterclaim.  Were  they,  upon  the  agreed  facts,  entitled  to  recover 
from  the  plaintiff,  in  his  4'epresentative  capacity,  the  rent  payable 
upon  the  first  day  of  January  ?  The  plaintiff,  being  an  assignee  for 
the  benefit  of  creditors,  had  an  election  to  accept  or  decline  the 
lease.     He  had  a  reasonable  time  to  ascertain  whether  this  lease 
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could  be  made  available  for  the  benefit  of  the  creditors  whom  he 
represented.  If,  thereupon,  lie  found  that  the  terra,  burdened  with 
the  payment  of  rent  and  the  performance  of  other  conditions,  was 
an  interest  of  no  value ;  that  instead  of  being  a  benefit  it  would 
probably  diminish  the  amount  to  which  the  creditors  would  other- 
wise be  entitled,  his  duty  was  to  decline  the  lease.  If,  however,  his 
investigation  led  him  to  believe  that  the  lease  was  a  valuable  asset, 
he  could,  as,  in  fact,  he  did,  accept  it.  {Journeay  v.  Brackhy^ 
1  Ililt.  447.)  Upon  its  acceptance  it  became  a  part  of  the  assigned 
estate,  held  by  the  assignee  in  his  trust  capacity  subject  to  the  cove- 
nants contained  therein.  While  it  was  so  held  the  assignee,  in  his 
representative  capacity,  was  chargeable  with  all  the  conditions 
attached  thereto.  It  was  not  his  contract,  either  personal  or  as 
representative,  and  his  liability  upon  the  covenants  was,  conse- 
quently, not  contractual.  That  liability  was  the  liability  of  his 
assignor's  estate,  legally  resulting  from  its  acquisition  of  the  lease  as 
an  asset.     It  was,  therefore,  the  plaintiffs  liability  as  assignee. 

In  the  present  case  the  assignee  accepted  the  lease  and  utilized  the 
demised  premises  for  the  benefit  of  his  cestuis  que  trust.  Privity 
of  estate  was  thus  established,  and  as  a  sequence  the  plaintiffs 
liability  as  assignee  for  the  rent  falling  due  during  the  period  of  his 
occupation.  This  was  a  liability  whicli  ceases  upon  his  eviction  by 
the  lessor,  or  upon  his  assignment  of  the  lease  to  a  third  person, 
with  surrender  of  possession.  His  liability  while  in  possession, 
however,  was  not  for  use  and  occupation  {luersted  v.  Orange  i&  A, 
li,  li,^  09  N.  Y.  343),  or  upon  a  quantuHi  meruit  (as  erroneously 
held  in  Foster  v.  Oldham^  4  Alisc.  Rep.  201,  and  Smith  v.  Wagner^ 
9  id.  122),  but  upon  the  covenants  of  the  lease.  "Where  a  lessee 
assigns  his  whole  estate,"  said  Judge  Rapallo,  in  Stewa?'t  v.  Z<mg 
Island  li.  Ji,  Co,  (102  N.  Y.  607),  "  without  reserving  any  rever- 
sion therein  in  hhnself,  a  privity  of  estate  is  at  once  created  between 
his  assignee  and  the  original  lessor,  and  the  latter  has  a  right  of 
action  directly  against  the  assignee,  on  the  covenant  to  pay  rent,  or 
any  other  covenant  in  the  lejise  which  runs  with  the  land."  This 
liability  results,  not  from  privity  of  contract  —  for  there  is  no  such 
privity  —  but  solely  from  privity  of  estate.  The  lessee's  estate  is 
burdened  with  the  covenants  runnina^  with  the  land,  and  the  assignee 
takes  the  term  for  this  trust  estate  subject  to  tlie  burden.    It  follows 
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that  the  plaintiff  is  liable  only  upon  such  covenants  as  matured 
during  the  period  of  his  possession.  Upon  the  agreed  state  of  facts 
it  appears  that  one  of  the  covenants  was  to  pay  the  January  rent 
upon  tlie  first  day  of  that  month.  The  lease  was  not  assigned  until 
the  next  day.  Consequently  the  assignee,  as  such,  was  chargeable 
with  no  primary  liability  for  the  January  rent,  upon  his  assumption 
of  the  lease.  That  rent  was  a  debt  of  the  assignor,  existing  at  the 
time  of  the  execution  of  the  assignment,  and  provable  as  such 
against  the  assigned  estate. 

It  is,  however,  suggested  that  the  firet  day  of  January  fell  on 
Sunday,  and  that,  therefore,  the  obligation  accrued  on  the  next  day 
(Monday,  January  second),  which  was  the  day  when  the  assignment 
was  executed  and  delivered.  Nothing  of  the  kind  appears  in  the 
record,  and  the  suggestion  is  made  for  the  first  time  upon  this  appeal. 
The  stipulation  is  explicit  that  the  assignor  was  obligated  to  pay  the 
rent  for  the  month  of  January  on  the  lirst  day  of  that  month.  It 
was  upon  this  agreed  fact,  and  upon  that  alone,  that  the  learned 
trial  judge  made  his  ruling.  We  are  asked  to  supplement  this  fact 
with  another  fact  which  has  never  been  agreed  upon,  and  to  do  so  by 
taking  judicial  notice  of  the  coincidence  of  the  fii'st  day  of  the  week 
with  this  day  of  the  month.  AVe  do  7iot  think  this  would  be  proper 
upon  the  present  appeal.  The  matter  was  not  called  to  the  atten- 
tion of  the  court  upon  the  trial,  nor  was  the  court  there  asked  to 
take  judicial  notice  of  the  fact  now  suggested,  or  to  consider  any 
fact  in  addition  to  those  agreed  upon.  That  the  first  day  of  Janu- 
ary -fell  upon  Sunday  was  a  fact  like  any  other  fact.  It  is  true  that 
it  was  not  a  fact  which  the  defendants  were  bound  to  prove  in  the 
ordinary  way,  but  it  was  none  the  less  a  fact  which  they  were  required 
—  if  they  desired  its  consideration  —  to  place  in  some  way  before 
the  court  and  jury.  They  were,  at  least,  bound  to  bring  the  fact  to 
the  attention  of  the  court,  and  to  claim  for  it  judicial  notice.  As 
they  did  not  do  this,  the  fact  is  not  in  the  case,  and  it  cannot  be  got 
into  the  case  without  giving  the  stipulation  an  effect  not  contem- 
plated by  the  parties  when  they  entered  into  it.  It  is  our  duty  to 
give  the  appropriate  judgment  solely  upon  those  facts  which  the 
defendants  chose  to  present  below,  and  which  alone  appear  in  the 
record.  We  can  neither  add  independent  facts,  nor  additional 
App.  Div.— Vol.  XIV.        40 
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facts  tending  to  vary  the  ordinary  effect  of  those  specified  in  the 
stipulation. 

We  may  add  that  the  court  is  not  invariahly  bound,  sua  sjponie^  to 
take  judicial  notice  of  whatever  ought  to  be  generally  known.  Atten- 
tion must  first  be  called  to  the  fact,  and  even  then,  the  party  asking- 
the  court  to  take  judicial  notice  thereof  must,  at  the  judge's  request, 
furnish  the  proper  books  or  documentary  evidence  wherewith  to 
refresh  his  recollection.  Where  the  memory  of  tlie  judge  is  at  fault, 
he  may  refuse  to  take  judicial  notice  of  the  fact,  unless  such  booka 
or  documentary  evidence  are  produced.  (Steph.  Dig.  Law  of  Ev. 
art.  59 ;  Scheffley*  v.  Minneapolis  cfe  St  Louis  lit/,  Co.^  32  Minn. 
621.)  But  the  wdiole  matter  is  within  the  judicial  discretion.  The 
judge  is  not  obliged  to  take  judicial  notice  of  the  fact,  but  is  at 
liberti/  to  do  so  in  his  disc?*etion,  {Hunter*  v.  N,  Y,^  0.  cfe  W,  li^ 
H,  Co.^  116  N.  Y.  621.)  If,  however,  he  does  take  judicial  notice 
of  such  fact,  he  may  inform  himself  of  it  in  any  way  which  he  may 
deem  best.    (1  Greenl.  on  Ev.  [15th  ed.]  15,  and  cases  cited  in  note.) 

How  the  trial  judge  here  would  have  acted  had  the  coincidence 
in  question  been  brought  to  his  notice,  we  cannot  know.  There  was, 
as  we  have  seen,  no  reference  thereto  before  him.  Xor  was  there 
any  offer  of  an  almanac  or  other  chronicle,  either  upon  the  trial  or 
upon  even  this  appeal.  The  effort  now  is  to  induce  us  to  ignore  these 
conditions  and  upon  this  appeal  to  supplement  carefully  formulated 
facts  which  were  reduced  to  writing,  and  upon  which  the  decision 
under  review  was  made,  wdth  another  fact  to  which  the  parties  have 
never  agreed  and  to  whicli  they  might  never  have  agreed. 

We  think  it  would  be  unjust  to  inject  this  other  fact  into  the 
stipulation  of  the  parties  without  their  consent,  or  to  decide  tlie  con- 
trovei-sy  upon  anything  save  the  precise  facts  upon  which  they  have 
specifically  agreed.  Upon  those  facts,  we  think,  the  counterclaim 
here  should  be  dismissed,  and  judgment  directed  for  the  plaintiff 
for  the  sum  of  $811.16,  wath  interest  from  the  27th  day  of  January, 
1894,  with  costs. 

Van  Brunt,  P.  J.,  Rlmsey  and  PATfERsoN,  JJ.,  concurred ; 
Williams,  J.,  concurred  in  result. 

Judgment  directed  for  plaintiffs  for  the  sum  of  $811.16,  with 
interest  from  January  27,  189-1,  with  costs. 
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Pbteb  Bryek,  Respondent,  v.  Catharine  Foerster,  Individually 
and  as  Administratrix,  etc.,  of  Joseph  Foerster,  Deceased,  and 
Others,  Appellants. 

€h'e<Iitar*8  suit  —  enforced  against  real  property  by  execution^  not  by  a  receiver. 

In  a  creditor's  suit,  to  set  aside  as  fraudulent  conveyances  of  real  property  made 
by  the  debtor,  the  judgment  should  not,  ordinarily,  provide  for  the  appointment 
of  a  receiver,  but  should  merely  set  the  conveyances  aside,  so  far  as  they 
obstruct  the  creditor's  judgment,  and  leave  him  to  his  remedy  by  execution 
and  a  sale  of  the  property  thereunder. 

Appeal  by  the  defendants,  Catharine  Foerster,  individually  and 
as  administratrix,  etc.,  of  Joseph  Foerster,  deceased,  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  25th  day 
of  July,  1896,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  New  York  Special  Term. 

George  W.  Wingate^  for  the  appellant,  Catharine  Foerster. 

Sumner  B,  Stiles  and  F,  L.  Wellman^  for  the  respondent. 

RcMSEY,  J. : 

After  reading  the  testimony  in  this  case,  we  agree  fully  with  the 
learned  justice  at  the  Special  Term  in  the  conclusion  reached  by 
him,  that  the  conveyances  attacked  in  this  action  were  fraudulent 
and  void  as  to  the  plaintiffs  judgment,  and  that  he  was  entitled  to 
have  them  set  aside  as  far  as  they  were  an  obstruction  to  the  execu- 
tion of  his  judgment.  But  we  do  not  agree  with  him  as  to  the  relief 
which  he  granted.  In  our  opinion,  in  cases  of  this  kind,  where  an 
action  is  brought  by  a  judgment  creditor  to  reach  real  estate  fraudu- 
lently conveyed,  the  proper  judgment  to  enter  is  to  direct  that  the 
fraudulent  conveyances  shall  be  set  aside,  so  far  as  they  are  an 
obstruction  to  the  plaintiffs  judgment,  and  that  he  shall  be  per- 
mitted to  issue  execution,  and  sell  the  property  upon  the  execution^ 
in  the  usual  way.  It  is  quite  trne  that  the  courts  have  held  that  the 
appointment  of  a  receiver  to  sell  the  property  fraudulently  con- 
veyed, and  pay  the  judgment  out  of  the  proceeds,  is  not  improper^ 
but  this  conclusion  was  reached  after  considerable  vacillation,  and 
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in  spite  of  tbe  serious  inconveniences  which  necessarily  resulted 
from  the  taking  of  that  course. 

Where  a  judgment  is  brought  to  reach  personal  property  or  equita- 
ble assets  which  have  been  disposed  of  with  intent  to  defraud  cred- 
itors, the  appointment  of  a  receiver  is  not  only  proper  but  necessary, 
because  it  is  only  when  a  receiver  lias  been  appointed,  and  has  taken 
the  property  into  his  possession  that  the  creditors  acquire  an  equita- 
ble lien  upon  the  aasets  souglit  to  be  reached,  and.  in  no  other  way 
than  by  a  sale  through  a  receiver  can  these  assets  be  reduced  to 
money,  and  applied  to  the  payment  of  the  execution.  {Storm  v. 
Waddell,  2  Sandf.  Ch.  494.) 

In  an  action  like  this,  where  the  action  is  brought  by  one  judg- 
ment creditor  solely  in  his  own  behalf,  and  it  is  sought  to  reach 
only  real  estate  fraudulently  conveyed,  the  proper  judgment  is  to 
set  aside  the  conveyance,  so  far  as  it  is  an  obstruction  to  the  plain- 
tiff's judgment,  and  permit  him  to  pursue  his  remedy  upon  his  judg- 
ment in  the  usual  way.     {Ilendrickson  v.  Winne^  3  How.  Pr.  127.) 

It  is  not  necessary  to  enlarge  particularly  upon  the  inconveniences 
which  may  result  to  all  parties  from  a  resort  to  a  receiver.  They 
are  fully  set  out  by  Judge  Comstook  in  the  case  of  Chautauqxu 
County  Bank  v,  lihleij  (19  N.  Y.  309,  374,  et  seq.)  The  result  to 
the  judgment  creditor,  who  procured  the  fraudulent  conveyance  to 
be  set  aside,  of  the  conveyance  to  the  receiver,  as  shown  by  the  final 
judgment  in  the  case  just  cited,  is  quite  sufficient  to  illustrate  the 
reason  why  that  course  should  not  be  taken. 

In  Union  National  Bank  v.  Warner  {\^  Ilun,  309)  it  is  said  that 
the  appointment  of  a  receiver  is  not  the  safest  practice,  for  in  that 
case  the  purchaser  at  the  receiver's  sale  must  tmce  his  title  through 
the  conveyance  to  the  receiver,  which  might  let  in  other  liens  attach- 
ing subsequently  to  the  judgment,  which  was  the  foundation  of  the 
creditor's  suit.  The  suggestion  in  that  case  is  that  the  better  prac- 
tice is  to  permit  the  creditor  to  pursue  his  usual  remedy  upon  his 
judgment  after  the  fraudulent  conveyance  is  put  out  of  the  way. 

We  are  not  unmindful  of  the  numerous  cases  in  which  it  has  been 
held  that  the  appointment  of  a  receiver  is  not  improper,  but  the 
question  is,  not  whether  a  particular  mode  of  enforcing  tlie  rights  of 
the  plaintiff  may  be  sufficiently  correct  so  that  it  will  not  be  set  aside 
as  erroneous,  but  which,  upon  the  whole,  is  the  better  way  of  giv- 
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ing  to  the  plaintiff  the  relief  to  which  he  is  entitled,  without 
jeopardizing  the  rights  of  other  persons  who  may  be  interested  in 
the  property.  We  are  clear  that  upon  the  whole  the  safer  and  bet- 
ter pmctice  is  as  indicated  in  the  first  part  of  this  opinion,  and  that 
the  appointment  of  a  receiver  should  not  be  resorted  to  ordinarily 
unless  good  reason  is  made  to  appear  why  the  rights  of  the  plaintiff 
cannot  be  properly  .protected  in  the  ordinary  way  by  the  issue  of 
execution.  The  Legislature  have  indicated  in  a  manner  not  to  be 
mistaken  that  in  cjises  like  this,  especially,  the  proper  mode  of  jjro- 
eedure  is  the  issue  of  execution.  Section  13S0  of  the  Code  of  Civil 
Procedure  requires  in  ordinary  cases,  after  the  death  of  the  judg- 
ment debtor,  an  application  to  the  surrogate  for  leave  to  issue  execu- 
tion against  his  property,  but  that  section,  as  recently  amended, 
excludes  cases  of  this  kind  from  its  provisions  and  expressly  directs 
that  the  judgment  creditor  of  the  deceased  person  may  enforce  hia 
judgment  against  real  estate  which  has  been  fraudulently  conveyed 
and  in  regard  to  which  a  judgment  declaring  the  conveyance  fraudu- 
lent has  been  entered,  by  tlie  issue  of  execution,  without  applica- 
tion to  the  court,  thus  indicating  quite  clearly  the  judgment  of  the 
Legislature  as  to  what  is  the  proper  course  to  pursue  in  such  cases. 
This  indication  should  be  follot\'ed,  as  we  tliink,  by  the  courts,  and 
the  judgment  entered  in  this  action  should  be  modified  by  striking 
out  so  much  of  it  as  provides  for  the  appointment  of  the  receiver  and 
the  sale  of  the  property  by  him,  and  by  giving  leave  to  the  judg- 
ment debtor  to  enforce  his  judgment  by  execution  issued  in  the 
manner  prescribed  by  section  1380  of  the  Code  of  Civil  Procedure^ 
and  directing  the  sheriff  to  sell  the  property  described  in  the  com- 
plaint, upon  execution,  with  the  same  force  as  though  the  fraudu- 
lent conveyances  had  not  been  made.  As  thus  modified,  the 
judgment  should  be  aflirmed.  As  this  point  was  not  made  by 
the  appellant,  there  is  no  reason  for  denying  costs  to  the  respond- 
ent upon  the  appeal,  and  the  affirmation  nmst  be  with  costs  to  the 
respondent. 

Van   Brunt,  P.  J.,  Barrett,    O'Brien    and    Ingraham,   JJ.^ 
concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  so  modified 
affirmed,  with  costs  to  the  respondent. 
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In  the  Matter  of  the  Application  of  a  Majority  of  the  Directors  of 
The  Murray  Hill  Bank  for  a  Voluntary  Dissolution  of  said 
Bank. 

Frederick  D.  Kilburn,  as  Superintendent  of  the  Banking  Depart- 
ment of  the  State  of  New  York,  and  Theodore  E.  Hancock, 
Attorney-General  of  the  State  of  New  York,  Appellants. 

Spencer  Trask  and  Miles  M.  O'Brien,  as  Receivers  of  The  Mur- 
ray Hill  Bank,  and  Others,  Respondents. 

Banking  carpa7'ation  —  a  proceeding  in  one  department  for  its  voluntary  dissolution 
nbates  on  the  entry  of  judgment  of  dissolvtion  in  an  action  subsequently  brought 
hy  the  Attorney- General  in  another  department  —  temporary  receivers  in  each  pro* 
eeeding  — powers  and  duties  in  respect  to  the  assets. 

After  the  Superintendent  of  Banks  had  taken  possession  of  the  assets  of  a  bank- 
ing corporation,  and  had  requested  the  Attorney -General  to  bring  an  action  for 
its  dissolution  on  the  ground  of  its  insolvency,  a  majority  of  its  directors  insti- 
tuted a  proceeding  in  the  first  department  for  a  voluntary  dissolution  of  the 
corporation,  in  which  proceeding  temporary  receivers  were  appointed.  Subse- 
quently the  Attorney- General  brought  an  action  in  the  second  department  to 
dissolve  the  corporation,  in  which  other  and  different  persons  were  appointed 
temporary  receivers.  On  an  appeal  in  the  action  brought  by  the  Attorney- 
General,  the  appointment  of  the  receivers  in  that  action  was  set  aside,  and  the 
appointment  of  the  receivers  in  the  proceeding  in  the  first  department  w^aa 
affirmed.  Subsequently  a  judgment  of  dissolution  of  the  corporation  was 
entered  in  the  action  brought  by  the  Attorney -General,  which  was  afllrmed  on 
appeal,  but  the  Appellate  Division  then  stated  that  no  permanent  receivers  should 
be  appointed  until  the  proceeding  in  the  first  department  for  a  voluntary  dis- 
solution w^as  terminated.  Notwithstanding  this  decision  of  the  Appellate 
Division  in  the  second  department,  the  court  at  Special  Term,  in  that  depart- 
ment, directed  that  a  judgment  be  entered  dissolving  the  corporation  and 
appointing  as  permanent  receivers  the  persons  who  had  been  theretofore 
appointed  the  temporary  receivers  in  that  department.  Subsequently,  the 
Appellate  Division  of  the  second  department,  on  a  motion  to  resettle  its  pre- 
vious order  of  aftirmance,  forbade  the  appointment  of  permanent  receivers  until 
the  proceeding  in  the  first  department  had  been  either  discontinued  or  dis- 
mi.ssed,  and  upon  motion  at  Special  Term  the  judgment  entered  in  the  second 
department  was  amended  by  striking  out  the  direction  for  the  appointment  of 
permanent  receivers,  and  substituting  a  direction  that  the  Attorney -General 
might  apply  at  the  foot  of  the  judgment  for  such  appointment  when  the  pro- 
ceeding in  the  first  department  was  either  dismissed  or  discontinued. 

It  appeared  that  the  persons  who  had  been  appointed  temporary  receivers  in  the 
second  department  held  some  of  the  assets  of  the  bank,  and  that  the  Superin- 
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tendcDt  of  Banks  held  Owher  assets  of  the  bank,  which  he  had  not  turned  over 
to  either  set  of  receivers. 

Heldy  that  the  proceeding  for  a  voluntary  dissolution,  taken  in  the  first  depart- 
ment, abated  by  the  entry  of  a  judgment  of  dissolution  of  the  corporation  in 
the  action  brought  by  the  Attorney- General  in  the  second  department; 

That  while  both  sets  of  temporary  receivers  had  ceased  to  be  active  receivers  for 
the  purpose  of  procuring  other  assets,  it  was  their  duty  to  protect  the  assets 
which  they  had  received,  until  they  were  taken  out  of  their  possession  by  an 
order  of  the  court; 

That  the  receivers  appointed  in  the  first  department  no  longer  had  any  title  under 
which  they  could  compel  the  receivers  appointed  in  the  second  department,  or 
the  Superintendent  of  Banks  to  turn  over  any  assets  of  the  bank  to  them. 

O'Brien  and  Ingraham,  JJ.,  dissented. 

Appeal  by  Frederick  D.  Kilburn,  as  Superintendent  of  the  Bank- 
ing Department  of  tlie  State  of  New  York,  and  Theodore  E.  Han- 
cock, Attorney-General  of  the  State  of  New  York,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
23d  day  of  December,  1896,  directing  Benjamin  B.  Odell,  Jr.,  and 
Edward  H.  Ilobbs,  receivers  of  the  Murray  Hill  Bank  appointed  in 
the  second  department,  and  Frederick  D.  Kilburn,  as  Superintend- 
ent of  the  Banking  Department  of  the  State  of  New  York,  to  surren- 
der and  deliver  the  assets  of  said  bank  to  Spencer  Trask  and  Miles 
M.  O'Brien,  the  receivers  appointed  of  said  bank  in  the  first 
department. 

John  M,  Bowers  and  TF.  E.  Kisselhurg^  for  the  appellants. 

Samuel  Untemnyer^  Loui%  Marshall  and  James  McGregor 
Smithy  for  the  respondents. 

RuMSEY,  J. : 

On  the  11th  of  August,  1896,  the  Bank  Superintendent,  claiming 
to  act  under  the  authority  of  the  statute,  closed  the  doors  of  the 
Murray  Hill  Bank,  a  banking  corporation  located  and  doing  busi- 
ness in  the  city  of  New  York,  and  proceeded  to  an  examination  of 
its  property  and  assets.  Tlie  result  of  that  examination  was  tliat 
the  Superintendent  of  Banks  concluded  tliat  the  corporation  was 
insolvent,  and  requested  the  Attorney-General  to  commence  an 
action  for  its  dissolution  and  for  a  distribution  of  its  assets,  in  the 
manner  provided  by  law.     For  various  reasons  this  action  was  not 
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commenced  until  about  the  Slst  of  August,  1896.  Shortly  before 
that  date,  and  on  the  twenty-eighth  of  August,  a  majority  of  the 
directors,  claiming  to  act  under  the  authority  of  section  2419  of  the 
Code  of  Civil  Procedure,  tiled  and  presented  to  the  court  a  petition, 
in  the  form  provided  for  by  that  section  and  the  subsequent  sections 
on  that  subject,  seeking  to  obtain  the  voluntary  dissolution  of  the 
corporation.  An  application  was  on  that  day  made  to  the  Special 
Term  in  the  first  district,  and,  it  having  been  made  to  appear  that 
the  corporation  was  insolvent,  Messrs.  Trask  and  O'Brien  were 
appointed  temporary  receivers  and  directed  to  take  possession  of  its 
assets.  In  the  suit  of  the  People  against  the  bank,  which  for  some 
reason  was  brought  in  the  second  district,  although  the  corpoi'ation 
was  located  and  did  business  in  the  first  district,  and  all  its  assets 
were  situated  in  that  district,  a  motion  was  made  by  the  Attorney- 
General  on  the  eleventh  of  September  for  an  order  appointing 
receivers  of  the  bank.  Upon  this  motion  coming  on  to  lye  heard,  it 
w^as  made  to  appear  to  the  court  that  receivers  of  tlie  bank  had 
already  l)een  appointed,  but  the  court,  brushing  aside  that  objection, 
proceeded  to  appoint  other  receivers.  The  Attorney-General 
appealed  from  the  order  of  the  Special  Term  in  this  proceeding 
appointing  receivers  to  the  Appellate  Division  in  this  department, 
and  the  bank  appealed  from  the  order  of  the  Special  Term 
appointing  receivers  in  the  Attorney- General's  action  to  the 
Appellate  Division  in  the  second  department.  When  the  appeals 
came  on  to  be  heard,  the  order  of  the  Special  Term  appointing 
receivers  in  this  proceeding  was  affirmed,  and  the  order  of  the 
Special  Term  appointing  receivers  in  the  action  brought  by  the 
People  was  reversed,  the  question  presented  in  each  case  being 
substantially  tlie  same,  and  that  is,  whether  this  proceeding  for 
the  voluntary  dissolution  of  the  banking  corporation  could  be  taken 
by  the  directors  after  the  property  and  assets  of  the  bank  had  been 
sequestrated  by  the  Bank  Superintendent,  and  whether,  having  been 
begun,  it  could  be  maintained  after  the  People,  through  the  Attor- 
ney-General, had  brought  an  action  for  the  dissolution  of  the  cor- 
poration. This  question  was  answered  in  tlie  same  way  in  both 
departments.  {Matter  of  Murray  Jlill  Baiik^  9  App.  Div.  546 ; 
People  V.  Murray  Hill  Bank^  10  id.  328.)  As  a  result  of  the 
decision  the  appointment  of  the  receivers  in  the  Attorney-General's 
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action  was  set  aside  and  tliey  ceased  to  have  any  standing  as 
receivers  of  this  corporation  in  this  court.  The  appointment  of  the 
receivers  in  these  proceedings  was  aflSrmed  and  their  authority  con- 
tinued as  such.  At  this  time,  therefore,  the  situation  of  affairs  was 
that  the  Attorney-General's  action  was  pending  in  the  second  dis- 
trict, but  there  were  no  receivers  who  had  been  appointed  in  that 
action.  In  the  first  district  there  was  pending  this  special  proceed- 
ing, in  which  receivers  had  been  appointed  and  had  qualified,  but 
the  assets  of  the  bank  which  still  remained  in  the  possession  of  the 
Banking  Superintendent  had  not  been  turned  over  to  them.  An 
answer  was  then  interposed  in  the  People's  action  in  the  second  dis- 
trict, but  upon  motion  it  was  adjudged  frivolous,  and  judgment  was 
ordered  on  account  of  the  f rivolousness  of  the  answer,  dissolving  the 
corporation  and  granting  the  People  the  relief  asked  for  in  that 
complaint.  An  appeal  was  at  once  taken  from  tliat  order  to  the 
Appellate  Division  of  the  second  department,  where  the  order  was 
affirmed,  but  in  the  opinion  handed  down  upon  the  affirmance  of 
the  order  it  was  expressly  stated  that  permanent  receivers  ought  not 
to  be  appointed  until  the  determination  of  the  proceedings  for  a 
voluntary  dissolution  in  which  temporary  receivere  had  before  that 
time  been  appointed.  ^N^ot  with  standing  this  plain  intimation  in  the 
opinion  of  the  Appellate  Division,  upon  an  application  made  to  the 
same  judge  who  had  granted  all  the  orders  in  the  People's  action  in  the 
second  district,  he  proceeded  to  direct  a  judgment  to  be  entered 
dissolving  the  corporation  and  appointing  as  permanent  receivers  to 
distribute  the  assets  of  the  bank  the  same  persons  whom  he  had 
before  appointed  as  temporary  receivers.  A  motion  was  at  once 
made  in  the  Appellate  Division  to  resettle  the  order  of  affirmance, 
which  was  done  so  that  the  order  contained  an  express  command  not 
to  appoint  permanent  receivers  in  that  action  until  such  time  as  this 
proceeding  had  been  discontinued  or  dismissed,  and  upon  motion  at 
the  Special  Term  the  judgment  theretofore  granted  was  amended 
by  striking  out  the  direction  for  the  appointment  of  receivers  and 
substituting  an  express  direction  that  the  Attorney-General  might 
apply  at  tlie  foot  of  the  judgment  for  the  appointment  of  permanent 
receivers  when  such  proceeding  should  be  dismissed  or  discon- 
tinued. The  situation,  therefore,  was  then  as  follows :  This  pro-^ 
App.  Div.—  Vol.  XIV.        41 
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ceediug  was  still  pending  in  the  first  district  and  temporary  receiv- 
ers were  in  existence,  although  they  had  not  yet  possession 
of  the  assets  of  the  bank.  A  judgment  had  been  entered  in 
the  People's  action  in  the  second  district  dissolving  the  corpo- 
ration, but  no  receiver  had  been  appointed  pui*suant  to  that 
judgment.  The  temporary  receivers  who  had  been  appointed  in 
that  action  have  been  removed  by  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  dei)artment,  and  although  they  were 
holding  a  portion  of  the  assets,  yet  they  were  doing  so  without  any 
existing  title,  being  in  possession  of  them,  so  far  as  appears,  simply 
because  no  effort  had  been  made  to  take  the  assets  out  of  their  pos- 
session since  the  reversal  of  the  order  by  which  they  were  appointed 
temporary  receivers.  Ko  order  had  been  made  in  this  proceeding 
either  discontinuing  or  dismissing  it.  Upon  that  condition  of  affairs 
the  temporary  receivers  appointed  in  this  proceeding  made  a  motion 
at  the  Special  Term  for  an  order  compelling  the  persons  who  had 
been,  but  who  had  ceased  to  be,  receivers  in  the  People's  action,  to 
turn  over  to  the  receivers  in  this  proceeding  the  assets  which  they 
liad  received  under  their  appointment  as  temporary  receivers  in  the 
action  of  The  People  v.  Murr^ay  Hill  Banl\  That  motion  was 
granted,  and  the  People,  through  the  Attorney-General,  and  the  per- 
sons who  liad  been  appointed  receivers  in  the  People's  action  and 
the  Bank  Superintendent  take  this  appeal. 

So  far  as  the  law  is  concerned,  it  must  be  deemed  to  be  settled 
that  the  action  of  the  People  for  the  dissolution  of  this  corporation 
and  the  voluntary  proceeding  of  the  directors  having  the  same  end 
in  view,  may  be  carried  on  together.  {PeopU  v.  Seneca  Lake 
Grape  c6  Win^  Co,^  52  Hun,  174  ;  MatUy*  of  Murray  Hill  Batik^ 
9  App.  Div.  546.) 

It  must  also  be  deemed  to  be  settled  that  this  proceeding  for  the 
voluntary  dissolution  of  a  banking  corporation  was  properly  com- 
menced by  a  majority  of  the  directors,  and  the  court  has  jurisdic- 
tion to  entertain  it  although  it  was  begun  after  the  Attorney-General 
has  sequestrated  the  assets  of  the  corporation  under  the  statute,  om 
account  of  its  insolvency.  (Cases  cited,  siqyra.)  But  the  fact  that 
those  propositions  of  law  are  settled  does  not  enable  us  to  dispose  of 
the  questions  presented  by  this  appeal,  because  those  questions  do 
not  involve  the  status  of  the  respondents  as  receiver  under  this  vol- 
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untary  proceeding  during  the  pendency  of  the  action  and  the  special 
proceeding  which  have  thus  far  run  along  pa?'i  j}as8iij  but  they  must 
be  decided  upon  a  consideration  of  the  condition  of  tliese  two  pro- 
ceedings after  judgment  of  dissohition  liad  been  entered  in  the 
action  of  The  People  v.  The  Murray  Hill  Bank^  and  wliile  no 
further  action  has  been  taken  in  this  proceeding  except  to  make  the 
order  appealed  from. 

It  is  claimed  by  the  appellant  that,  as  the  result  of  the  judgment  in 
the  action  in  the  second  district  which  adjudged  that  the  corporation 
was  dissolved,  all  proceedings  to  that  end  pending  in  this  district  came 
to  an  end,  and  any  step  which  was  attempted  to  be  taken  in  these 
proceedings  after  that  time  was  void,  and  that  the  court  had  no  jur- 
isdiction to  take  it.  whereas  it  is  claimed  on  the  other  hand  by  the 
respondents  that  the  proceeding  taken  here,  having  for  its  object 
the  dissolution  of  the  corporation  and  the  distribution  of  its  funds, 
might  continue  to  a  final  order  in  which  the  fact  of  the  dissolution 
should  be  adjudged  again,  and  steps  taken  by  the  appointment  of 
permanent  receivers  for  the  distribution  of  the  assets  of  the  corpo- 
ration, in  spite  of  the  fact  that  a  judgment  of  dissolution  had  already 
been  entered. 

It  is  clahned  by  the  respondents  that  such  a  condition  of  affairs 
was  provided  for  by  the  judgment  of  dissolution  entered  in  the 
second  district,  but  we  are  of  the  opinion  that  in  that  claim  the 
respondents  are  mistaken.  That  judgment  does  not  in  any  way 
indicate  the  opinion  of  the  court  there  that  the  assets  should  be  dis- 
tributed in  this  proceeding.  On  the  contrary,  so  far  as  it  indicates 
any  opinion  on  the  subject,  it  would  seem  to  be  that  the  court  sup- 
posed that  this  proceeding  would  be  discontinued  or  dismissed  upon 
application,  and  thereupon  the  Attorney-General  was  given  leave  to 
apply  at  the  foot  of  that  judgment  for  the  appointment  of  perma- 
nent receivers.  The  provision  of  the  judgment  is  that  such  leave 
should  be  given  to  the  plaintiff  in  that  action,  or  to  the  Attorney- 
General,  to  apply  for  the  appointment  of  permanent  receivers  in 
that  action,  when  by  an  order  made  in  the  first  district  these  pro- 
ceedings should  be  adjudged  to  be  discontinued  and  dismissed; 
from  which  it  would  seem  fairly  to  be  inferred  that  it  was  under- 
stood by  the  court  in  that  district  that  no  further  steps  should  be 
taken  in  this  proceeding  after  the  judgment  for  dissolution  had 
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been  entered  there.  We  are,  therefore,  forced  to  consider  what  ia 
the  necessary  effect  of  a  judgment  dissolving  a  corporation  upon 
these  proceedings  for  its  voluntary  dissolution. 

It  is  well-settled  law  in  this  State  that  the  dissolution  of  a  cor- 
poration by  judgment  to  that  effect  entered  in  an  action  against  it 
terminates  any  action  or  proceeding  then  pending  by  or  against  it, 
and  that  all  subsequent  steps  taken  in  such  action  or  proceeding  are 
void.  (McCalloch  v.  Norwood^  58  X.  Y.  562  ;  Sturges  v.  Vander- 
hilt,  73  id.  384.)  If  this  proceeding  for  a  voluntary  dissolution  can 
be  said  in  any  just  sense  to  be  a  proceeding  by  or  against  a  corpora- 
tion, then  we  think  it  comes  within  the  rule  stated  in  the  cases  just 
cited,  and  that  no  further  steps  can  be  taken  in  it,  but  that  it  is 
abated  without  any  further  order  of  the  court.  Whether  it  is  or 
not  a  proceeding  by  or  against  a  corporation,  so  that  this  principle 
applies,  is  the  matter  to  be  discussed. 

It  is  apparent  at  lirst  blush  that  while  the  corporation  is  not  a 
party  eo  nomine  to  proceedings  taken  for  its  voluntary  dissolution, 
so  that  it  is  rightfully  entitled  to  notice  of  every  step  that  shall  be 
taken  in  those  proceedings,  yet  that  the  corporation  considered  as  an 
entity  is  directly  interested  in  the  effect  of  these  proceedings.  They 
are  taken  for  the  express  purpose  of  putting  an  end  to  its  corporate 
existence,  and  to  distribute  its  assets.  They  are  begun  by  jiersons  act- 
ing in  the  interests  of  the  corporation  {Drewv,  Long  well,  81  Hun, 
144, 146),  and  except  in  one  particular  instance  they  can  only  be  taken 
by  the  action  of  a  majority  of  the  directors  who  must  act  in  this  case 
as  in  every  other  case  where  steps  are  taken  in  behalf  of  the  corpora- 
tion. Notice  of  them  is  required  to  be  given  to  every  stockholder 
and  creditor  of  the  corporation.  Upon  the  filing  of  the  petition, 
any  transfer  by  the  corporation  of  its  property  in  payment  of  or  as 
security  for  a  debt  or  a  judgment  confessed  by  it,  is  void  as  against 
the  creditors  of  the  corporation.  If  the  corporation  is  claimed  to 
be  insolvent,  the  Attorney-General  may  apply  to  the  court  for  the 
appointment  of  a  receiver  in  these  proceedings,  but  by  the  express 
provision  of  the  statute  this  application  can  be  made  only  upon 
notice  to  the  corporation.  In  all  these  proceedings  the  corporation 
is  directly  interested,  and  the  necessary  effect  of  the  proceedings  is 
to  put  an  end,  if  successful,  to  its  existence.  It  must  be,  therefore, 
that  the  proceeding  is  one  which,  taken  by  a  majority  of  its  direct- 
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ors,  is  directed  against  the  corporation,  and  tliat  it  comes  within 
the  principle  stated  above,  as  to  actions  of  proceedings  of  that 
nature.  The  object  of  the  proceeding  is  to  dissolve  the  corporation. 
The  only  question  to  be  considered  upon  the  hearing  before  the 
referee  is,  whether,  for  any  reason,  the  corporation  should  be  dis- 
solved ;  and  the  only  order  that  can  be  made,  if  the  proceeding  is 
well  taken,  is  a  final  order  dissolving  the  corporation  and  appointing 
receivers.  (Code  Civ.  Proc.  §  2429.)  If  a  judgment  dissolving  the 
corporation  has  already  been  entered,  the  object  of  this  proceeding 
is  certainly  accomplished,  and  no  reason  is  apparent  why  it  should 
further  continue.  The  intention  of  the  statute,  in  permitting  pro- 
ceedings of  this  nature  to  be  taken  in  the  case  of  a  corporation, 
clearly  was  to  afford  an  opportunity  for  its  dissolution  amicably,  for 
reasons  other  than  those  for  which  the  Attorney-General  was  com- 
pelled to  bring  an  action  to  accomplish  tlie  same  end.  It  was  not 
the  purpose  of  the  Legislature  to  take  away  from  the  People  the 
right  to  maintain  such  an  action,  nor  was  it  their  object  to  permit 
this  proceeding  after  a  judgment  of  dissolution,  leaving  that  judg- 
ment of  dissolution  to  operate  simply  as  evidence  to  be  used  in  this 
proceeding  that  the  corporation  had  already  ceased  to  exist. 

When  once  there  had  been  a  final  judgment  dissolving  the  corpo- 
ration, there  is  no  reason  why  any  other  action  or  proceednig,  hav- 
ing in  view  the  same  purpose,  should  longer  be  permitted  to  continue. 
The  effect  would  only  be  to  complicate  the  affairs  of  the  corporation 
and  to  create  a  conflict  of  jurisdiction  which  might  result  in  discredit 
and  scandal  to  the  courts. 

It  is  said,  however,  that  a  hearing  has  been  had  in  this  proceed- 
ing and  a  motion  for  final  order  made  therein,  and  this  final  order  is 
relied  upon  as  an  adjudication  that  these  proceedings  were  not  abated 
by  the  judgment  of  dissolution  entered  in  the  second  district  In 
answer  to  this  claim  it  must  be  said  that  there  is  nothing  in  the 
papers  in  this  case  to  show  that  any  such  proceeding  has  been  taken, 
or  any  such  final  order  has  been  made.  If  it  should  be  made  to 
appear  subsequently  that  any  such  thing  has  been  done,  it  will  then 
be  our  duty  to  decide  as  to  the  effect  of  it ;  but,  in  the  absence  of 
any  such  proof,  the  question  now  presented  nmst  be  decided  upon 
principle  only.  We  conclude,  therefore,  that  the  voluntary  pro- 
ceedings abated  by   the  entry  of  judgment  of  dissolution  in  the 
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action  pending  in  the  second  district.  The  persons  appointed  as 
receivers  in  this  proceeding  did  not,  because  it  had  abated,  cease  to 
be  receivers  of  the  bank  as  to  the  assets  which  they  had  already 
received,  so  far  as  it  was  necessary  for  them  in  that  capacity  to  pro- 
tect those  assets,  or  so  far  as  to  make  them  accountable  for  what 
they  might  do  in  regard  to  them.  (High  on  Receivers,  §  833.) 
But  we  do  not  think  that  their  powers  continued  to  such  an 
extent  as  to  give  them  the  right  to  take  away  from  other  persons, 
who  had  lawfully  come  into  the  possession  of  the  assets  of  the  bank^ 
the  property  which  they  had  received  in  that  relation.  It  appears 
that  Messrs.  Hobbes  and  Odell,  who  had  been  appointed  receivers  in 
the  People's  action  in  the  second  district,  had  received,  as  such,  assets 
of  the  corporation  which  were  still  in  their  hands.  While  these 
gentlemen  had  ceased  to  be  receivers,  because  the  order  appointing 
them  had  been  reversed,  they  stood  in  relation  to  such  assets  in  pre- 
cisely the  same  situation  as  the  respondents  were  standing  in  relation 
to  any  assets  they  may  receive.  They  ai*e  no  longer  active  receivers 
for  the  purpose  of  procuring  other  assets,  but  they  are  bound  to 
protect  the  assets  which  tliey  already  have  until  they  shall  be  taken 
out  of  their  possession  by  an  order  of  the  court  and  given  to  some 
person  who  has  a  better  right  than  tliey  to  hold  them.  That  better 
right  can  only  exist  in  connection  with  some  valid  appointment  in 
a  pending  proceeding.  After  the  judgment  of  dissolution  had  been 
entered  the  respondents  had  no  such  right  that  we  can  discover. 
For  that  reason  it  was  error,  as  we  think,  to  make  the  order  appealed 
from  requiring  those  who  had  formerly  been  receivers  in  the  People's 
action  to  deliver  over  assets  in  their  hands  to  these  gentlemen  who  had 
formerly  been  receivers  in  this  proceeding  which  has  now  abated. 

The  result  of  our  examinaticm  is  that  this  order  must  be  reversed, 
but,  under  the  circumstances,  without  costs. 

A^AN  Brunt,  P.  J.,  and  Barreti,  J.,  concurred ;  O'Brien  and 
Ingraham,  JJ.,  dissented. 

O'Brien,  J.  (disseiiting) : 

Without  determining  the  question  whether  the  abatement  of  the 
voluntary  proceedings  could  be  raised  on  the  motion  resulting  in 
the  order  appealed  from,  or  whether  the  Attorney- General  is  in 
such  a  sense  a  party  to  the  proceeding  that  he  has  the  right  to 
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appeal,  I  think,  in  view  of  tlie  interests  affected,  that  the  merits 
should  be  disposed  of.  It  has  been  decided  by  this  Appellate 
Division  that  the  voluntary  proceedings  were  properly  instituted, 
and  that  tlie  court  had  jurisdiction  to  entertain  them  and  to  appoint 
receivei*s.  This  decision  was  followed  by  the  Appellate  Division  in 
the  second  department,  and  an  order  appointing  different  receivers 
in  the  People's  suit  was  reversed.  The  effect,  therefore,  of  this 
decision  was  to  vest  the  title  and  tlie  right  of  possession  of  all  the 
assets  of  the  bank  in  the  receivers  appointed  in  the  voluntary  pro- 
ceeding in  the  first  department ;  and  though  they  were  but  tempo- 
i-ary  receivers,  they  could  take  possession  of  the  assets,  and  compel 
others  who  had  property  of  the  corporation  to  deliver  it  over  to 
them,  or  maintain  an  action  for  its  recovery. 

It  is  insisted,  however,  that  the  effect  of  the  judgment  of  dissolu- 
tion in  the  People's  action  was  to  abate  the  voluntary  proceedings 
and  to  strip  the  receivers  of  all  power  except  to  hold  such  assets  as 
they  then  had.  But  this  judgment  as  modified  is  expressly  limited 
to  providing  for  the  dissolution  of  the  bank,  and  it  is  therein 
declared  "  that  no  receivers  of  the  said  corporation  or  of  the  property 
thereof  (shall)  be  appointed  in  or  by  this  judgment."  Recognizing 
the  possibility  that  the  voluntary  proceedings  pending  in  this  district 
might  be  discontinued  or  dismissed  upon  the  final  hearing,  the 
judgment  further  directed  that,  in  that  event,  the  Attorney-General 
might  apply  at  the  foot  of  the  judgment  for  the  appointment  of 
permanent  receivers.  In  the  People's  action,  as  in  the  voluntary 
proceeding,  the  purpose  sought  was  double  relief.  First^  a  dissolu- 
tion of  the  corporation  ;  and,  second^  a  distribution  of  its  assets.  In 
the  judgment  of  dissolution,  as  we  have  seen,  the  court,  having 
notice,  and  prior  to  tliat  time  having  held,  that  the  same  court  in  this 
district  had  first  acquired  jurisdiction  in  the  voluntary  proceeding 
over  the  assets,  and  was  engaged  in  administering  upon  them,  left  to 
the  receivers  therein  appointed  the  possession  and  the  right  of  dis- 
tribution of  the  assets,  whilst  according  the  other  relief  by  dissolving 
the  corporation. 

I  think  the  rule  with  respect  to  the  abatement  of  all  actions  and 
proceedings  agahist  a  dissolved  corporation  is  subject  to  the  limita- 
tion that,  even  as  against  such  corporation,  a  pending  action  may 
proceed,  providing  the  order  or  judgment  of  dissolution  itself  pre- 
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serves  it  from  abatement.  And  from  the  form  of  the  judgment  as 
modified  by  the  Appellate  Division  in  the  second  department,  and 
the  language  of  the  opinion  of  that  court,  it  clearly  appears  that,  so 
far  as  it  was  within  the  power  of  the  court  to  do  so,  it  intended  to 
preserve  the  voluntary  proceedings  from  abatement,  notwithstanding 
the  dissolution  of  the  corporation,  leaving  it  to  the  receivers  whose 
appointment  they  had  held  valid  to  distribute  the  assets. 

The  question,  therefore,  remains  as  to  wliether,  under  section 
1793  of  the  Code,  the  court  in  the  People's  action  was  obliged  to 
provide  for  distribution  by  appointing  receivers.  That  question 
was  before  the  Appellate  Division  and  was  directly  passed  upon,  as 
shown  by  the  opinion  and  by  the  form  of  the  judgment ;  and  I 
agree  with  the  construction  given  to  the  section,  viz.,  that  the  word 
"  must "  as  employed  in  the  section  of  the  Code  is  not  imperative, 
but,  as  applicable  to  the  facts  here,  must  be  construed  as  directory. 
What  undoubtedly  was  meant  by  the  provision  of  the  Code  is,  that 
distribution  had  to  be  made,  and  in  such  manner  as  the  court 
thought  proper.  And  the  court  having  already  in  mind  that  the 
assets  had  been  taken  possession  of  by  its  receivers  in  another  pro- 
ceeding, all  that  was  necessary  to  be  done  was  to  dissolve  the  cor- 
poration and  leave  to  such  receivers  the  distribution.  I  think,  there- 
fore, as  the  assets  were  already  sequestered  for  distribution  in  another 
proceeding,  that  it  was  entirely  proper  to  refuse  to  insert  an  addi- 
tional provision  for  distribution  in  the  judgment  in  the  People's 
action,  it  appearing  that  the  court  that  made  the  judgment  was 
already  administering  the  fund  in  such  other  proceeding.  What  the 
Code  requires  is  that,  after  dissolution,  the  property  of  the  corpora- 
tion shall  be  distributed  among  its  creditors ;  but  it  can  make  no 
diHerence  whether  that  takes  place  in  one  proceeding  or  another, 
especially  where  both  proceedings  arc  in  the  same  court.  Nor  does 
the  section  referred  to  enact  that  the  final  judgment  in  the  action 
brought  against  the  corporation  shall  provide  for  the  distribution  of 
the  property  in  that  action. 

The  effect  of  reversing  the  order  appealed  fix)m  here  is  to  permit 
that  to  be  done  which  has  been  expressly  disapproved  of  by  the 
Appellate  Division  in  both  the  first  and  second  departments,  and  in 
a  collateral  way  to  construe  the  judgment  of  dissolution  —  which 
has  already  been  construed  by  the  court  that  made  it —  contrary  to 
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the  intent  and  purpose  of  that  court.  The  delay,  uncertahity  and 
expense  to  depositors  that  will  result  from  retracing  the  steps  already 
taken,  and  substituting  new  receivers  for  those  already  appointed  and 
acting,  should  be  avoided,  and,  I  think,  this  can  be  done  consonant 
both  with  reason  and  authority ;  but  even  if  it  be  assumed  that  these 
proceedings  abated,  then,  for  the  reasons  given  by  Mr.  Justice 
Inoraham,  in  which  I  concur,  I  think  the  order  appealed  from 
should  be  affirmed.  • 

Ingraham,  J.  (dissenting): 

I  concur  with  Mr.  Justice  Rumsey  in  his  conclusion  that,  by  the 
entry  of  the  judgment  in  the  Attorney-Generars  suit,  by  which  the 
corporation  was  dissolved,  this  proceeding  abated,  and  that  this 
special  proceeding  stood  then  in  the  same  position  as  an  action  or 
special  proceeding  against  an  individual  where  the  individual  died. 
No  further  order  or  judgment  could  be  granted  in  this  proceeding 
until  it  was  revived,  if  such  revival  were  possible.  The  question,  then, 
presented  is,  whether  all  former  orders  in  the  special  i)roceeding  were 
at  once  abrogated,  so  that  the  rights  acquired  under  them  were  lost, 
because  of  the  abatement  of  this  proceeding.  This  corporation  thus 
dissolved  by  the  judgment  entered  in  the  action  by  the  Attorney-Gen- 
eral was,  at  the  time  of  the  commencement  of  this  special  proceeding 
for  a  dissolution  of  the  corporation,  the  owner  of  a  large  amount 
of  property  and  liable  to  others  in  a  large  amount,  ])eing  at  that 
time  insolvent.  When  this  proceeding  was  connnenced,  the  court, 
having  jurisdiction  of  the  subject-matter  and  of  tlie  parties,  appointed 
temporary  receivers.  By  such  appointment,  the  title  to  the  prop- 
erty of  the  corporation  was  divested  and  vested  in  the  receivers  for 
the  benefit  of  the  creditors  of  the  corporation,  whose  duty  it  was  to 
protect  the  property  until  such  further  order  of  the  court  was  made 
as  should  direct  a  proper  disposition  of  it.  Immediately  upon  the 
appointment  of  these  temporary  receivei-s,  it  became  their  duty  to 
proceed  to  collect  all  of  the  property  of  the  corporation  that  liad 
vested  m  others.  This  (question  as  to  the  rights  vesting  in  a  tem- 
porary receiver  in  such  a  proceeding  was  before  the  Court  of 
Appeals  in  the  case  of  Nealis  v.  Ainerlcan  Tiihe  cfe  Iron  Company 
(150  N.  Y.  44).  It  was  there  held  that,  upon  the  app(;intment  of 
the  receiver  of  a  corporation  in  such  a  ])roceeding,  the  title  of  the 
App.  Div.— Vol.  XIY.         42 
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property  of  the  corporation  vested  in  the  receiver,  and  that  he  was 
at  once  antliorized  and  it  was  his  duty  to  coinrnence  actions  or  pro- 
ceedings to  recover  the  possession  of  such  property,  either  from  tlie 
corporation  itself  or  from  such  persons  as  had  received  such  prop- 
erty in  fraud  of  the  rights  of  the  creditors.  The  language  of  the 
court  is:  '*  And  it  was  the  duty  of  its  temporary  receiver,  who  was 
vested  with  all  its  property,  to  sue,  recover  the  money,  if  possible, 
and  to  hold  it  subject  to  the  further  order  of  the  court.  It  is  the 
evident  policy  of  the  statute  to  vest  in  the  temporary  receiver  many 
of  the  important  powers  that  are  exercised  by  a  permanent  receiver, 
and  this  for  the  very  obvious  reason  that,  before  final  judgment  in 
an  action  to  procure  the  dissolution  of  a  corporation,  it  is  of  vital 
importance  that  the  title  of  the  corporate  property  should  be  vested 
in  an  officer  of  the  court  who  has  full  authority  to  reduce  it  to  pos- 
session wherever  found  and  to  maintain  any  action  or  special  pro- 
ceeding necessary  in  the  premises.  In  such  an  action,  it  would  be  not 
only  an  empty  form  to  make  the  insolvent  corporation  a  defendant, 
but  would  be  inconsistent  with  the  appointment  of  the  temporary 
receiver,  who,  for  the  purposes  of  holding,  protecting  and  reducing 
to  possession  the  property  and  assets  of  the  company,  is  vested  with 
title  and  represents  the  corporation  and  its  creditors  as  fully  as  a 
permanent  receiver  after  final  judgment  of  dissolution."  Thus,  by 
the  entry  of  this  order  appointing  them,  these  temporary  receivers, 
by  virtue  of  their  appointment,  became  vested  with  the  title  of  the 
property  for  the  purpose  of  holding,  protecting  and  reducing  it  to 
possession,  and  for  that  j)urpose  such  receivers  are  vested  with  the 
title  and  represent  tlie  corporation  and  its  creditors  as  fully  a^  a 
permanent  receiver. 

Now,  the  abatement  of  this  proceeding  does  not  vacate  this  order, 
nor  does  it,  in  my  opinion,  divest  these  receivers  of  the  title  of  the 
property  vested  in  them  by  operation  of  law  upon  their  ap|X)int- 
ment.  It  is  true  they  are  still  the  mere  custodians  of  the  property 
until  the  permanent  receiver  is  appointed,  or  until  the  court  makes 
some  direction  as  to  the  disposition  that  they  shall  make  of  the 
property ;  but  it  is  as  the  holders  of  the  legal  title  of  the  corporate 
property  that  has  become  vested  in  such  receivers  by  operation  of 
law  that  they  are  entitled  to  bring  actions  or  take  such  proceedings 
as  are  necessary  to  reduce  such  property  to  possession  and  to  pre- 
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serve  the  same  until  the  further  order  of  the  court.  It  is  settled 
that  by  the  abatement  of  an  action  in  consequence  of  the  dissolu- 
tion of  a  corporation  or  the  death  of  an  indivithial  a  warrant  of 
attachment  granted  in  the  action,  which  by  such  dissohition  or  death 
has  l>ecome  abated,  is  not  vacated.  (See  Moore,  Kreerttory  v.  Thayer, 
Administrator,  6  How.  Pr.  47 ;  Thavher  v.  Bancroft,  15  Abb.  Pr. 
243.)  In  the  case  of  Barkhardt  v.  McClellan,  reported  in  a  note 
to  the  last  case  cited  (16  Abb.  Pr.  243),  the  Court  of  Appeals  held 
that  a  warrant  of  attachment  issued  and  served  upon  real  estate  of 
the  defendant,  a  non-resident,  was  a  valid  lien  upon  the  property, 
and  as  such  continued  until  the  final  judgment  was  entered,  and  a 
sale  upon  execution  on  such  final  judgment  vested  a  valid  title  in 
the  purchaser,  although  the  defendant  in  the  attachment  suit  died 
immediately  after  the  attachment  was  issued.  I  think  that  Mr.  Jus- 
tice RuMSEY  fails  to  appreciate  the  distinction  between  an  action  by 
receivers,  in  whom,  by  their  appointment,  the  title  of  the  property 
vests,  to  reduce  such  property  to  possession,  not  as  an  affirmative  act 
in  the  proceeding  in  which  the  order  appointing  them  was  entered, 
but  an  independent  act  taking  possession  of  the  property,  the  title 
to  which  has  vested  in  them  by  the  entry  of  the  order  of  appoint- 
ment, and  a  proceeding  in  the  action  or  proceeding  in  which  the  order 
was  made.  Certainly  the  action  commenced  by  the  receiver  in  the 
Neali%  case  {supra)  to  recover  the  possession  of  the  property  trans- 
ferred by  the  corporation  before  his  appointment  was  not  a  proceed- 
ing in  the  action  or  special  proceeding  in  which  the  receiver  was 
appointed.  When  the  receiver  commenced  that  action  he  com- 
menced it  as  the  owner  of  that  property,  the  title  to  which  had 
vested  in  him  by  operation  of  law ;  and  the  order  appointing  him 
temporary  receiver  w^as  evidence  to  show  that  the  title  had  by  that 
order  vested  in  the  plaintiif.  That  action  was  no  more  a  proceed- 
ing in  the  special  proceeding  in  which  he  was  appointed  than  was 
this  motion  in  the  court  below  a  proceeding  in  that  special  proceed- 
ing in  which  the  order  of  appointment  was  entered.  The  order 
appointing  these  respondents  receivers  operated  when  entered,  and 
under  it  the  title  vested  in  these  respondents,  which  gave  them  a 
right  to  apply  to  have  the  property  of  this  corporation  turned 
over  to  them  to  hold  until  the  further  order  of  the  court. 

The  provision  as  to  the  property  vesting  in  the  trustees  of  a  dis- 
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solved  corporation,  where  no  receivers  are  appointed  to  distribute  it, 
does  not  apply  when  the  title  to  such  property  has  v<jsted  in  other 
receivers  appointed  by  the  court  prior  to  the  dissolution  of  the  cor- 
poration. It  is  well  settled  that  valid  contracts  made  l)y  a  corj)ora- 
tion  survive  its  dissolution  by  voluntary  surrender  or  sale  of  its 
corporate  franchises,  and  that  the  creditors  of  the  corporation,  not- 
withstanding such  surrender  or  sale,  may  still  enforce  their  claims 
against  the  property  of  the  corporation,  as  if  no  such  surrender  or 
sale  had  taken  place.  Moneys  derived  from  the  sale  and  transfer  of 
the  franchises  and  capital  stock  of  an  incorporated  company  are  assets 
of  the  corporation,  and  as  such  constitute  a  fund  for  the  payment  of 
its  debts,  and  if  held  by  the  corporation  itself,  and  so  invested  as  to 
be  subject  to  legal  process,  the  fund  may  be  levied  on  by  such 
process ;  but  if  the  fund  has  been  distributed  among  the  stockhold- 
ers, or  passed  into  the  liands  of  other  than  hoiia  fide  creditors  or 
purchasers,  leaving  any  debt  of  the  corporation  unpaid,  the  estab- 
lished rule  in  equity  is  that  such  holders  take  the  fund  cliarged  with 
the  trust  in  favor  of  the  creditors,  which  a  court  of  equity  will 
enforce,  and  compel  the  application  of  tlie  same  to  the  satisfaction 
of  their  debts.  {Railroad  Campany  v.  Howard^  7  Wall.  410.) 
Now,  upon  the  appointment  of  these  temporary  receivers,  they  rep- 
resented the  stockholders  and  creditors  of  the  corporation,  and,  for 
the  purposes  of  holding,  protecting  and  reducing  to  possession  the 
property  and  assets  of  the  company,  were  vested  with  title,  and  repre- 
sented the  corporation  and  its  creditors  as  fully  as  a  permanent 
I'eceiver  after  final  judgment  of  dissolution.  {Nealis  v.  American 
Tuhe  cfe  Iron  Co.^  supra.)  As  representing  these  creditors,  this  fund, 
as  a  trust  fund  for  the  payment  of  the  debts  of  this  insolvent  corf)ora- 
tion,  had  vested  in  these  receivers.  To  say  that  the  mere  abatement 
of  the  proceeding  divests  these  creditors  and  their  receivers  of  the  title 
to  this  trust  fund,  which  belongs  to  such  creditors,  and  which  was  a 
fund  for  the  payment  of  their  demands,  and  thus  leaves  this  large 
fund,  consisting  of  money  and  property,  wdthout  a  legal  custodian, 
without  any  one  to  protect  it,  and  subject  to  be  wasted  and  lost  for 
the  want  of  a  proper  custodian,  until  the  court  can  determine  the 
method  by  which  it  shall  be  distributed,  seems  to  me  to  be  a  great 
injustice.  In  consequence  of  a  dispute  as  to  the  particular  officers 
of  the  court  who  should  distribute  the  property  of  this  insolvent  cor- 
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poration  among  the  creditors,  this  large  amount  of  property,  the 
only  fund  to  which  these  creditors  can  look  for  any  payment  of  their 
demands,  has  been  for  month  after  month  without  even  a  responsible 
custodian  with  authority  to  protect  it.  These  receivers  (respondents) 
have  been  adjudged  to  be  legal  receivers  in  whom  this  property  is 
vested.  By  the  action  of  this  court  in  this  case  the  property  is 
again  placed  in  a  position  with  no  legal  custodian.  The  persons 
who  had  been  appointed  receivers  in  the  Attorney-General's  action 
certainly  have  now  no  title  to  the  property,  no  right  to  its  posses- 
sion. They  have  no  power  to  collect  any  claim  due  to  the  bank  by 
legal  proceeding.  The  order  appointing  them  receivers  has  been 
reversed,  and  the  final  judgment  by  which  they  were  appointed 
vacated.  They  can  have  no  possible  right  to  the  possession  of  this 
property ;  and,  unless  these  res|>ondents  have  such  right,  as  I  think 
it  clear  they  have,  for  the  reasons  before  stated,  this  property  is  now 
in  a  situation  that  it  can  be  appropriated  by  any  one  with  impunity^ 
and  where  no  one  is  in  the  position  to  protect  it.  1  am  not  willing 
to  be  responsible  for  a  decision  which  will  produce  that  result, 
especially  when  it  seems  to  me  that  for  the  reasons  before  stated 
this  property  has  vested  in  these  temporary  receivers  as  custodians 
until  the  further  order  of  the  court. 

I,  therefore,  dissent  from  the  proposed  action  of  the  court  upon 
this  appeal. 

Order  reversed,  without  costs. 


William  J.  Schloss,  Respondent,  v.  Henry  W.  Schloss  and  Others,. 

Defendants. 

Morris  Abler,  a  Judgment  Creditor  of  Schloss  &  Sons,  Appellant. 

EcoENE  Van  Schaick,  Receiver  of  the  Firm  of  Schloss  &  Sons, 

Respondent. 

Beeeicerofa  solvent  firm  —  when  leave  to  issue  an  execution  against  its  assets  should 

be  granted. 

Where  a  receiver  of  a  firm,  appointed  after  its  dissolution  for  tlie  purpose  of 
winding  up  its  aflfairs,  is  really  carrying  on  the  business,  and,  in  the  meantime^ 
is  endeavoring  to  get  creditors  to  extend  the  time  for  the  payment  of  its  debts, 
and  the  firm  is  in  fact  solvent,  the  court  should  permit  a  judgment  creditor  ta 
levy  upon  the  assets  precisely  as  though  no  receiver  had  been  appointed. 
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Appeal  by  Morris  Adler,  a  jiidginent  creditor  of  Schloss  &  Sons, 
from  an  order  of  the  Supreme  Coiirt,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  22d  day  of  December,  1896,  denying  his  motion  that 
the  slieriflE  have  leave  to  levy  upon  goods  of  the  firm  of  Schloss  & 
Sons  (who  are  the  plaintiffs  and  defendants  in  the  above-entitled 
action)  in  the  hands  of  a  receiver. 

Ira  Leo  Baiiihergei\  for  the  appellant. 

Eugene  Van  Schaick  and  Eliot  Norton^  for  the  receiver, 
respondent. 

Edward  Jacobs^  for  the  plaintiff,  respondent. 

RUMSEY,  J. : 

The  facts  in  this  case  do  not  differ  materially  from  those  which 
were  made  to  appear  in  Th^  flatter  of  Thompson  (10  App.  Div. 
40),  which  was  an  application  by  a  judgment  creditor  of  these  same 
parties  for  the  same  relief  which  is  here  asked.  "We  concluded, 
upon  a  careful  examination  of  the  facts  in  that  case,  that  as  a  mat- 
ter of  fact  they  did  not  show  insolvency  on  the  part  of  the  firm  of 
Schloss  &  Sons,  and  that  the  judgment  creditor  should  be  permitted 
to  collect  his  debt  in  the  same  manner  as  other  judgment  creditors 
of  other  debtors.  In  view  of  the  fact  that  this  motion  was  denied 
by  the  learned  judge  at  Special  Term,  after  a  like  motion  had  been 
granted  by  this  court  in  The  Matter  of  Thompson^  we  have  exam- 
ined the  affidavits  in  this  case  with  great  particularity,  for  the  purpose 
of  satisfying  ourselves  whether,  upon  all  the  facts,  it  has  been  shown 
that  the  firm  of  Schloss  &  Sons  was  insolvent,  and  as  a  result  of  that 
examination  we  reach  now  the  same  conclusion  which  we  reached 
before,  that  no  sucli  condition  of  affairs  is  shown  as  would  warrant 
a  holding  that  the  firm  was  insolvent  so  as  to  refuse  to  a  diUgent 
creditor  the  right  to  collect  his  debt.  The  decision  in  The  Matter 
of  Thompson  (supra\  therefore,  controls  this  case  and  requires  the 
reversal  of  this  order  and  the  granting  of  the  motion. 

We  have  been  referred  upon  the  argument  of  this  motion  to  the 
case  of  Myers  v.  Myers^  cited  at  the  Special  Term  and  reported  in 
the  Law  Journal  for  December  31,  1896.  The  rule  laid  down  in 
that  case  does  not  differ  from  the  case  of  Thompson^  and  it  proceeds 
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entirely  upon  the  ground  that  in  the  particular  case  the  judgment 
debtors  were  insolvent,  and  that  the  court  was  at  liberty,  in  view  of 
all  the  facts,  to  devote  their  property  to  the  satisfaction  of  their 
debts  j>ro  rata  among  all  their  creditors.  That  is  not  the  case  here, 
and  for  that  reason  the  case  of  Myers  v.  Myers  does  not  apply. 

It  was  said  in  the  case  of  Thompson  {supra^xXx'eX  if  it  had  appeared 
that  Schloss  &  Sons  were  insolvent,  it  would  have  been  good  ground 
for  denying  the  motion.  It  was  not  thought  necessary  in  that  case 
to  go  further  than  to  examine  the  facts  bearing  upon  the  question 
of  insolvency,  because  the  conclusion  reached  upon  those  facts 
required  the  revcsal  of  the  order  of  the  Sj)ecial  Term.  For  that 
reason  no  examination  was  made  of  the  question  whether,  under 
all  the  circumstances,  the  mere  fact  of  insolvencv  would  be  sufficient 
to  warrant  the  denial  of  a  motion  like  this,  and  it  must  not  be  under- 
stood from  what  was  said  in  that  case  that  insolvency  is  always,  and 
under  all  circumstances,  a  |)erfect  defense  to  such  a  motion.  If  it 
can  l)e  seen  in  any  given  case  that  a  receiver  has  been  appointed  in 
an  action  actually  pending  for  the  purpose  of  winding  up  the  affairs 
of  the  concern  as  rapidly  as  may  be,  so  that  the  creditors  may  as 
qnickly  as  possible  be  paid  that  which  they  are  entitled  to,  those 
facts  might  be  sufficient  to  induce  the  court  to  refuse  to  grant  such 
relief  to  a  judgment  creditor  as  is  asked  for  here,  however  much  the 
court  might  disapprove  of  the  practice  which  puts  failing  estates  in 
the  hands  of  a  receiver  to  distribute  under  the  control  of  the  court, 
rather  than  in  the  hands  of  an  assignee  for  the  benefit  of  creditors. 
But  that  is  not  this  case.^  It  appears  that  the  receiver  was  appointed 
in  this  case  on  the  20th  day  of  April,  1896.  The  action  was  brought, 
as  is  alleged,  after  the  dissolution  of  the  partnership  for  the  purpose 
of  having  the  affairs  of  the  partnership  wound  up.  The  receiver  was 
directed  in  the  order  appointing  him  to  proceed  and  carry  on  the  busi- 
ness, and  was  given  all  the  powers  necessary  to  enable  him  to  carry 
on  the  business  in  precisely  the  same  way  as  though  it  were  carried 
on  by  the  partners  themselves.  This,  as  it  appears,  he  proceeded  to 
do.  From  the  time  that  he  was  appointed  he  devoted  himself  to  an 
effort  to  induce  the  creditors  to  compound  their  debts,  and  extend 
the  time  of  payment,  and  to  consent  to  the  organization  of  a  cor- 
poration which  should  take  possession  of  the  assets  of  the  lirm  of 
Schloss  &  Sons  for  the  purpose  of  preserving  them  to  the  parties, 


Digitized  by 


Google 


336  SCHLOSS  v.  SCHLOSS. 


First  Department,  February  Term,  1897.  [Vol.  14. 


and  extending  the  time  of  payment  of  their  liabilities.  In  his  effoji; 
to  do  this,  he  contested  every  applicatian  made  by  creditors  for  the 
purpose  of  getting  a  lien  upon  the  estate,  having  apparently  the 
intention  of  compelling  the  creditors  to  consent  to  receive  their  pay 
in  the  manner  and  proportions  considered  by  him  to  be  for  the  best 
interests  of  the  debtors,  rather  than  to  permit  them  to  get  their 
money  when  it  was  due,  as  they  were  entitled  to  do. 

This  case  illustrates  the  evils  which  may  result  from  permitting  a 
receiver  to  carry  on  the  business  which  was  pursued  by  the  owners 
of  the  property  before  he  was  appointed.  This  receiver,  as  was  said 
in  the  Matter  of  Thompson  {supra\  was  merely  the  agent  of  the 
firm.  lie  was  appointed  as  such  by  the  court,  and  was  to  some 
extent  under  the  control  of  the  court,  but  the  title  to  the  property 
never  vested  in  him,  and  his  appointment  caused  but  one  substan- 
tial change  in  the  nature  of  the  business  and  the  condition  of  affairs. 
That  change  was,  that  the  business  could  thereafter  be  conduct^id 
with  perfect  and  entire  freedom  from  any  danger  that  creditors  could 
compel  the  payment  of  their  debts.  However  pressed  the  creditors 
might  be  for  money ;  however  honest  their  claims,  and  however  long 
due  those  claims  may  have  been,  these  parties,  by  the  help  of  the 
court  through  their  own  selected  agent,  were  able  to  carry  on  their 
business  precisely  as  it  had  been  carried  on  before  just  so  long  as 
they  wanted  to.  Receivers  are  not  appointed  for  any  such  purpose. 
It  is  their  duty  to  close  out  as  rapidly  as  possible  the  business  which 
they  take ;  to  reduce  the  assets  to  money,  and  to  satisfy  the  credit- 
ors. If  other  duties  are  imposed  upon  them  there  at  once  arises 
grave  danger  of  injpropriety.  In  the  nature  of  things  the  courts  are 
not  fitted  for  the  conduct  of  business.  They  are  not  created  for  that 
purpose  ;  and  while  there  may  be  cases  in  which  it  is  necessary  for 
a  short  time  to  continue  a  business  until  it  can  be  closed  out,  those 
cases  are  rare,  and  orders  to  that  effect  should  be  made,  not  only 
with  reluctance,  but  never  when  it  can  be  avoided.  Such  orders 
should  never  be  made  which  give  to  the  receiver  the  power,  at  his 
own  will,  to  carry  on  the  business  indefinitely  for  the  purpose  of 
forcing  a  settlement  or  bringing  about  a  compromise  with  creditors. 
Justification  for  such  orders  can  only  exist  when  it  appears  that  the 
conduct  of  the  business  for  a  short  time,  having  in  view  the  closing 
of  it  out  as  quickly  as  possible,  is  absolutely  necessary  to  prevent 
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loss.  Nothing  of  that  sort  was  pretended  here.  The  business  was 
to  be  carried  on  precisely  as  it  had  been,  and  the  receiver  was  vested 
with  power  to  make  unlimited  purchases  of  new  material,  to  pay  all 
the  expense  of  the  business  precisely  as  it  had  been  paid  by  the  firm, 
and  there  was  no  limit  to  his  power,  except  the  further  order  of  tlie 
court,  which,  in  view  of  the  fact  that  this  was  an  amicable  suit,  and 
that  all  the  parties  had  an  interest  in  carrying  on  the  business  and 
keeping  oflf  their  creditors,  was  not  at  all  likely  to  be  made  so  long 
as  the  receiver  could  make  his  administration  profitable  to  them. 
There  are  some  few  cases  in  which  it  is  absolutely  necessary  that  the 
business  of  a  corporation,  and  possibly  of  a  firm,  may  be  continued 
pending  its  dissolution  or  winding  up,  but  such  cases  are  extremely 
rare,  and  such  orders  ought  never  to  be  made  except  where  an 
imperative  necessity  appears,  and  never  should  they  be  made  in  an 
amicable  suit  like  this,  to  which  there  is  no  party  who  has  an  inter- 
est in  requiring  the  assets  of  the  firm  to  be  devoted  to  the  payment 
of  its  debts  as  quickly  as  may  be. 

If  these  parties  were  solvent,  as  it  is  fair  to  infer  they  held  them- 
selves out  to  be,  then,  surely,  there  was  no  reason  why  their  debts 
should  not  be  paid  as  they  came  due.  If  they  were  insolvent,  as 
they  claim,  still  there  was  no  reason  why  they  should  be  permitted 
to  resort  to  the  process  of  the  court  to  hinder  and  delay  their  credit- 
ors in  the  collection  of  their  debts,  any  more  than  they  should  be 
permitted  to  reach  that  end  by  any  other  device.  The  law  forbids 
any  transfer  of  property  with  intent  to  hinder  or  delay  creditors, 
and  it  makes  no  diflference  whetlier  that  transfer  is  inter  partes^  or 
whether,  for  the  purpose  of  giving  it  greater  apparent  weight,  debt- 
ors resort  by  agreement  to  the  courts,  and  stipulate  for  the  entry  of 
an  order  which  shall  have  the  same  eflFect  as  any  other  fraudulent 
transfer.  In  all  such  cases  the  court  will  look  beyond  the  form  of 
the  transaction  and  see  what  may  be  its  necessary  effect,  and  if  that 
is  to  accomplish  an  end  which  is  not  permitted,  the  court  will  not  be 
a  party  to  it,  even  though  it  might  in  the  end,  by  indirect  methods, 
accomplish  a  rude  sort  of  justice. 

It  appears  by  the  reported  cases  that  this  is  not  the  first  time  that 
such  a  ruse  has  been  resorted  to  to  hold  creditors  at  arms'  length 
until  it  became  convenient  for  debtors  to  pay,  and  we  agree  with 
App.  Div.— Vol.  XIV.        43 
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what  was  said  by  the  courts  in  those  cases,  that  if  it  had  appeared 
that  the  intention  was  not  to  wind  up  the  affairs  of  the  debtor  with 
the  greatest  possible  speed,  but  to  continue  the  business  for  his 
benefit,  there  is  no  reason  for  forbidding  a  creditor  to  levy  precisely 
as  though  no  receiver  had  been  appointed.  {Halpin  v.  Mut,  Brew, 
Co.^  91  Hun,  220 ;  Duncan  v.  TreadweU  Co.,  82  id.  376.) 

If  this  firm  was  solvent,  and  desired  to  protect  all  their  creditors 
alike,  it  was  their  duty  to  make  an  assignment  for  the  benefit  of 
creditors,  and  not  to  resort  to  the  present  means,  which  only  serves 
to  hold  creditors  at  bay,  without  giving  the  court  an  opportunity  to 
take  the  fund  into  its  own  hands  and  turn  it  to  the  purpose  for  wjiich 
the  law  says  it  ought  to  be  devoted. 

For  these  reasons,  even  if  we  were  satisfied,  which  we  are  not* 
that  this  firm  was  insolvent,  we  should  not  deem  this  a  proper  case 
to  turn  away  a  diligent  creditor  who  seeks  that  which  the  law  enti- 
tles him  to  have,  so  that  it  might  be  put  in  the  power  of  the  parties 
to  hinder  the  payment  of  all  the  creditors  so  long  as  their  own  inter- 
est might  seem  to  require. 

The  order  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  granted,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  Barrett  and  O'Brien,  JJ.,  concurred; 
Ingraham,  J.,  not  voting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


EicHARD  Cousins,  Kespondent,  v,  Edward  J.  Swords,  Appellant. 

Complaint  — forfaUe  imprisonment,  it  mtist  be  alleged  to  hate  been  illegal  or  procured 
witTiout  a  warrant  — for  malicious  prosecution^  a  tcant  of  probable  cause  mu^  be 
alleged. 

A  complaint,  in  an  action  for  false  imprisonment,  is  defective  which  does  not 
allege  either  that  the  imprisonment  of  the  plaintiff  was  illegal  or  was  procured 
without  a  warrant. 

A  complaint  which  states  that  the  plaintiff  was  arrested,  that  the  arrest 
was  caused  by  the  defendant,  and  that  upon  the  trial  there  was  no  sufficient 
cause  to  believe  him  guilty,  and  that  he  was  discharged,  does  not  show 
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that  the  defendant  may  not  have  been  arrested  upon  a  warrant  which  was  duly 
issued. 
In  an  action  for  malicious  prosecution  the  plaintiff  must  allege  and  prove  that 
there  was  no  probable  cause  for  the  prosecution,  and  that  it  was  instituted 
through  malice,  and  a  mere  allegation  that  the  defendant  maliciously  charged 
the  plaintiff  with  crime  does  not  relieve  the  latter  from  alleging  a  want  of 
probable  cause;  an  allegation  that  the  charge  was  false  and  that  the  plaintiff 
was  acquitted  is  not  enough. 

Appeal  by  the  defendant,  Edward  J.  Swords,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the 
10th  day  of  December,  1896,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  at  the  New  York  Special  Term  overruling  his 
demurrer  to  the  plaintiff's  complaint,  and  also  from  an  or^er  entered 
in  said  clerk's  office  on  the  8th  day  of  December,  1896,  directing 
the  entry  of  said  judgment. 

The  complaint  in  this  action  alleged : 

"  II.  That  the  defendant  resides  in  the  City  of  New  York,  and 
on  the  8th  day  of  August,  1896,  the  defendant  maliciously,  cor- 
ruptly and  falsely  charged  the  plaintiff  with  a  crime  or  misdemeanor 
in  the  words  and  figures  following:  ^That  Richard  Cousins  did 
unlawfully  and  willfully  (torture)  a  certain  animal,  to  wit :  a  horse, 
imder  the  following  circumstances,  to  wit:  said  deponent  on  said 
date  saw  the  said  defendant  (the  plaintiff)  double  the  lash  of  his 
whip  and  beat  the  said  horse  around  the  body,  thereby  causing  the 
said  animal  unjustifiable  physical  pain  and  suffering.'  That  the 
defendant  after  making  the  said  malicious,  corrupt  and  false  cliarge, 
went  to  the  police  station  on  West  125th  Street,  in  the  City  of  New 
York,  and  lodged  the  said  complaint  before  the  officer  in  charge, 
and  then  and  there  caused  the  immediate  arrest  of  the  plaintiff  on 
the  said  charge,  and  the  plaintiff  was  thereupon  arrested  and  lodged 
in  the  said  station  house,  and  there  deprived  of  his  liberty  on  the 
said  charge. 

"  III.  That  on  the  9th  day  of  August,  1896,  the  said  plaintiff  waa 
produced  in  the  5th  District  City  Magistrates  Court,  in  the  City  of 
New  York,  and  the  defendant  then  and  there  appeared  and  made 
the  said  charge  under  oath,  and  then  and  there  caused  the  plaintiff 
to  be  charged  with  the  said  crime  or  misdemeanor,  and  demanded 
that  he  be  dealt  with  according  to  law,  and  especially  to  Title  XVI 
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of  the  Penal  Code  of  the  State  of  New  York,  and  be  then  and  there 
deprived  of  his  liberty. 

"IV.  That  on  the  10th  day  of  August,  1896,  the  plaintiff  was 
before  the  said  City  Magistrates  Court,  5th  District,  in  the  City  of 
New  York,  on  examination  for  said  crime  or  misdemeanor  on  said 
charge,  and  there  being  no  sufficient  cause  to  believe  the  plaintiff 
guilty  of  the  offense  mentioned,  the  magistrate  presiding  in  said 
Court  ordered  him  discharged,  and  the  plaintiff  was  therefore 
restored  to  liberty,  and  the  proceedings  thereupon  terminated. 

"V.  That  from  the  8th  day  of  August,  1896,  to  the  10th  day  of 
August,  1896,  the  plaintiff  suffered  great  bodily  pain  and  mental 
anguish,  worry  and  grief,  and  was  imprisoned  and  restrained  several 
hours  on  the  8th  day  of  August,  1896,  before  bail  could  be  given ; 
and  again  on  the  9th  day  of  August,  1896,  he  was  imprisoned  and 
restrained  in  his  liberty  several  hours  before  he  could  procure  bail, 
without  just  cause  or  provocation,  and  was  all  the  time  wholly 
innocent  of  the  offense  charged,  and  so  imprisoned,  restrained  and 
detained  by  reason  of  the  said  charge  by  the  defendant  maliciously, 
corruptly  and  falsely  made,  and  witli  the  purpose  and  intent  to 
injure  the  plaintiff  in  his  body  and  mind  and  liberty. 

"  VI.  That  by  reason  of  the  premises,  the  plaintiff  suffered  dam- 
ages in  the  sum  of  Ten  thousand  dollars." 

William  II.  Sage^  for  the  appellant. 

W.  B,  Donihee^  for  the  respondent. 

RUMSEY,  J. : 

It  is  not  certain  whether  this  action  is  brought  to  recover  damages 
for  false  imprisonment  of  the  plaintiff  or  for  malicious  prosecution, 
but  in  neither  aspect  of  the  case  do  we  think  that  the  complaint  can 
be  sustained. 

If  it  was  intended  to  sue  for  the  false  imprisonment  the  complaint 
is  manifestly  defective,  because  there  is  no  allegation  in  it  that  the 
imprisonment  of  the  plaintiff,  which  it  is  said  was  procured  by  the 
.  defendant,  was  illegal,  or  was  procured  without  a  warrant.  One  of 
these  things  it  is  necessary  to  allege.  (Addison  on  Torts  [Wood's 
ed.],  *147.) 

It  is  claimed  that  the  act  of  the  defendant  was  a  trespass,  and  that 
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he  was,  therefore,  necessarily  liable  for  it.  But  it  was  not  trespass 
on  the  part  of  the  defendant  to  raake  a  complaint  against  the  plain- 
tiff, nor  was  it  any  trespass  against  him  to  cause  his  arrest',  unless 
that  arrest  was  for  some  reason  illegal.  There  was  no  allegation 
of  this  kind.  All  that  was  said  on  the  subject  in  the  complaint  is 
that  the  plaintiflE  was  arrested,  and  that  the  arrest  was  caused  by  the 
defendant,  and  that  upon  the  trial  there  was  no  sufficient  cause  to 
believe  him  guilty  and  he  was  discharged.  But  every  word  of  this 
may  be  true,  and  yet  it  may  be  equally  true  that  this  arrest,  brought 
about  by  the  complaint  of  the  defendant,  was  made  upon  a  warrant 
which  was  duly  issued.  K  it  was  so  made,  there  was  no  false 
imprisonment,  and  there  is  no  presumption  that  it  was  not  so  made. 
Tlie  plaintiff  is  bound  to  allege  in  his  complaint  the  facts  from  which 
it  will  appear  that  his  arrest  was  illegal.  In  this  case,  not  only  does 
he  not  allege  those  facts,  but  he  does  not  even  aver  as  a  proposition 
of  law  that  his  arrest  was  not  perfectly  legal. 

!N'either  can  the  complaint  be  sustained  as  an  action  for  malicious 
prosecution.  To  sustain  such  an  action,  it  is  necessary  that  the  plain- 
tiff should  allege  and  prove  that  there  was  no  probable  cause  for  the 
prosecution,  and  that  it  was  instituted  through  malice.  {Thaule  v. 
Krekeler^  81  N.  Y.  428.)  It  is  stated  in  the  complaint  that  the 
defendant  maliciously  charged  the  plaintiff  with  the  crime,  but  there 
is  nothing  from  which  it  can  be  inferred  that  that  charge  was  made 
without  any  probable  cause.  Whatever  weight  may  be  given  upon 
the  trial  to  the  fact  that  the  charge  was  false,  and  that  the 
plaintiff  was  acquitted,  the  plaintiff  is  not  relieved,  because  of  the 
allegation  of  those  facts  in  the  complaint,  from  the  necessity  of 
alleging  that  there  was  no  probable  cause  for  the  prosecution 
against  him. 

For  these  reasons  the  judgment  overruling  the  demurrer  must 
be  reversed,  and  judgment  given  for  the  defendant  upon  the 
demurrer,  with  costs,  with  leave  to  the  plaintiff  to  amend  his  com- 
plaint in  twenty  days  on  payment  of  the  costs  in  this  court  and  of 
the  demurrer  in  the  court  below. 

Van  Brunt,  P.  J.,  Babbeti,  "Williams  and  Pattkeson,  JJ., 
concurred. 
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Judgment  reversed,  and  judgment  ordered  for  the  defendant  on 
the  demurrer,  with  costs,  with  leave  to  plaintiff  to  amend  his 
complaint  in  twenty  days  on  payment  of  the  costs  in  this  coort 
and  of  the  demurrer  in  tlie  court  below. 


Etta  Forgotston,  Appellant,  v.  Matthew  J.  McKeon,  Respondent, 
Impleaded  with  Others. 

Demurrer  —  answer  alleging  a  breach  of  an  agreement,  not  alleged  to  have  been  made — 
a  Bale  of  credit  cannot  be  usurious, 

A  complaint  set  forth  a  contract  by  which  the  plaintiff  agreed  to  indorse  and  guar- 
antee two  notes  for  the  defendant;  the  answer  did  not  deny  this,  nor  did  it  set 
up  any  other  agreement,  but  simply  alleged  that  the  plaintiff  had  refused  to 
perform  the  agreement  by  guaranteeing  and  discounting  certain  other  notes  of 
the  defendant. 

Held,  that  this  defense  was  demurrable. 

A  sale  of  a  person's  credit  can  never  be  void  for  usury,  at  whatever  price  it  may 
be  made,  unless  it  can  be  seen  that  it  is  intended  as  a  cover  for  a  usurious  loan 
of  money.  Unless  an  answer  sets  up  a  loan  of  money  there  can  be  no  bor* 
rowing,  and  if  there  is  no  borrowing  there  can  be  no  usury. 

Appeal  by  the  plaintiff,  Etta  Forgotston,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  Matthew 
J.  McKeon,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York,  on  the  16th  day  of  January,  1897,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  New  York  Special  Term,  over- 
ruling her  demurrer  to  the  first  and  second  separate  defenses  in  the 
said  defendant's  answer. 

James  C.  De  La  Mare^  for  the  appellant. 

No  appearance  for  the  respondent. 

RUMSEY,  J. : 

The  action  was  brought  to  foreclose  a  mortgage.  The  plaintiff 
alleged,  substantially,  the  making  of  the  mortgage,  which  is  set  oat 
in  full  by  the  defendant   McKeon.     The  mortgage   recites  that 
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McKeon,  the  party  of  the  first  part,  has  requested  the  plaintifE,  the 
party  of  the  second  part,  to  indorse  and  guarantee  two  certain  notes 
to  enable  the  party  of  the  first  part  to  have  the  same  discounted  by 
the  Mt.  Morris  Bank  of  the  city  of  New  York,  and  the  party  of  the 
second  part  iias  agreed  to  indorse  and  guarantee  those  notes  and 
may  hereafter  indorse  and  guarantee  other  notes,  and  it  is  given  to 
secure  all  notes  indorsed  and  g'laranteed  by  the  plaintiff  in  the 
amount  of  $5,000  and  no  more.  The  complaint  then  contains  allega- 
tions that  the  plaintiff,  at  the  request  of  the  defendant,  did  indorse 
and  guarantee  five  promissory  notes  for  him,  made  to  his  own  order, 
which  are  set  out  in  the  complaint.  Then  follows  an  allegation 
that  each  of  said  notes  was  discounted  for  the  defendant  McKeon 
by  the  Mt.  Morris  Bank  of  New  York  upon  the  faith  of  the  plaintiff's 
indorsement,  and  that  the  notes  were  not  paid  at  maturity  and  the 
plaintiff  was  obliged  to  take  them  up  and  did  pay  the  amount  to 
the  Mt.  Morris  Bank  and  now  holds  the  notes. 

The  first  separate  defense  is  substantially  that  the  plaintiff  refused 
and  neglected  to  comply  with  the  provisions  of  the  agreement  set 
forth  in  the  complaint,  by  refusing  and  neglecting  to  guarantee  and 
discount  certain  notes  of  the  defendant  to  the  amount  of  $2,300, 
which  would  have  made,  with  the  notes  guaranteed  and  discounted, 
the  sum  of  $5,000,  according  to  the  terms  and  provisions  of  the 
agreement  set  forth  in  the  complaint ;  on  account  of  which  refusal 
and  neglect  this  defendant  was  seriously  damaged  and  prevented 
from  meeting  his  obligations  to  the  plaintiff  already  incurred,  as  set 
forth  in  the  complaint.  No  attention  seems  to  have  been  paid  at 
the  Special  Term  to  the  demurrer  to  this  defense.  It  seems  to  us, 
clearly,  that  it  was  well  taken.  The  only  contract  set  out  in  the 
complaint  was  an  agreement  to  indorse  two  notes  which  the  plaintiff 
alleges  were  indorsed  by  the  defendant.  This  is  not  denied  in  the 
defense  referred  to  and  no  other  agreement  is  set  out.  The  sepa- 
rate defense  alleges  that  the  plaintiff  refused  to  perform  the  agree- 
ment by  guaranteeing  and  discounting  notes  to  the  amount  of 
$2,300,  but  reading  the  complaint  and  defense  together,  as  we  are 
bound  to  do,  we  can  find  no  such  agreement  alleged,  and  for  that 
reason  there  is  no  foundation  for  the  charge  that  the  refusal  to  dis- 
count notes  to  the  amount  of  $2,300  amounted  to  a  breach  of  any 
contract  at  all. 
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For  this  reason,  without  mentioning  others  which  might  be  sug- 
gested, this  defense  was  not  sufficient  in  law. 

The  second  separate  defense,  which  is  also  demurred  to,  denies 
none  of  the  allegations  of  the  complaint;  therefore,  everything 
that  is  stated  in  the  complaint  being  admitted,  must  be  read  into 
that  defense  and  taken  as  an  established  fact  in  its  constraction. 
The  contract  alleged  in  the  complaint  is  a  sale  by  the  plaintiff  of 
her  credit  to  the  defendant.  Such  a  sale  can  never  be  void  for 
usury,  at  whatever  price  it  may  be  made,  unless  it  can  be  seen  that 
it  is  intended  as  a  cover  for  a  usurious  loan  of  money.  {ElioeU  v. 
Chamherlin,  31  N.  Y.  611,  617 ;  More  v.  Howland,  4  Den.  264.) 
Any  person  is  at  liberty  to  sell  his  credit  at  whatever  price  he  can 
get  for  it,  precisely  as  he  is  at  liberty  to  sell  any  other  property 
which  he  may  have.  The  allegation  in  the  defense  now  considered 
is  that  the  notes  mentioned  in  the  complaint  were  made  and  delivered 
to  the  plaintiff  upon  the  usurious  agreement  between  the  defendant 
and  the  plaintiff,  that  the  defendant  should  pay  to  the  plaintiff  and 
the  plaintiff  should  reserve  and  secure  to  herself  for  the  loan  of  the 
amount  mentioned  in  each  note,  a  greater  sum  than  at  the  rate  of 
six  per  cent  per  annum,  and  that  the  plaintiff  did  reserve  and  secure 
to  herself  for  the  loan  of  the  sum  mentioned  in  each  pai*ticular  note 
an  amount  which  is  specially  stated  as  to  each  note.  This  amounts 
clearly  to  an  attempt  to  set  up  that  there  was  a  usurious  transaction 
in  regard  to  these  matters  between  the  plaintiff  and  the  defendant, 
but  the  trouble  with  the  defendant's  case  is  that  no  allegation  of  a 
loan  is  made  in  the  answer.  The  allegation  of  the  complaint  that 
the  transaction  was  a  sale  of  the  plaintiff's  credit  and  that  the  money 
advanced  to  the  defendant  was  lent  to  him  by  the  Mt.  Morris  Bank, 
is  admitted  by  the  answer,  and  that  admission  raises  a  necessary 
inference  that  there  was  no  loan  of  money  by  the  plaintiff  to 
McKeon.  If  there  is  no  loan,  there  can  be  no  borrowing,  and  if 
there  is  no  borrowing  or  borrower  there  clearly  can  be  no  usury. 
{Kitchel  V.  Schenck,  29  N.  Y.  515 ;  27  Am.  &  Eng.  Ency.  of  Law, 
920.)  If  the  transaction  is  what  is  set  out  in  the  complaint,  and 
that  is  admitted,  it  is  not  possible  that  there  should  be  as  between 
the  plaintiff  and  McKeon  any  usury  in  it.  The  answer  is  clearly 
defective  in  failing  to  state  any  facts  which  go  to  show  that  the 
transaction  set  out  in  this  defense  is  any  different  from  the  trans- 
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action  set  out  in  the  complaint,  and  for  that  reason  the  demurrer  to 
this  defense  also  should  have  been  sustained. 

The  judgment,  must  be  reversed,  with  costs,  and  leave  given  to 
the  defendant  to  withdraw  his  answer  and  serve  a  new  answer  on 
the  payment  of  the  costs  in  this  court  and  in  the  court  below. 

Van  Brunt,  P.  J.,  Bakbett,  Williams  and  Patterson,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  with  leave  to  defendant  to  with- 
draw his  answer  and  serve  a  new  answer  on  payment  of  costs  in 
this  court  and  in  the  court  below. 


Rosa  Felice  and  Pietro  Andbeoli,  as  Administrators,  etc.,  of 
Yincenzo  Felice,  Deceased,  Respondents,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Company,  Appellant. 

Negligence  — failure  to  warn  men,  working  in  a  tunnel^  of  the  approach  of  an  engine 
—  degree  of  care  to  be  exercised  by  the  servant  — position  of  peril  —  risks  not  assumed 
by  the  servant. 

In  an  action  in  which  negligence  was  charged  against  a  railroad  corporation,  it  "^ 
appeared  that  the  plaintiffs  intestate  was  working  with  others  in  a  tunnel,  far 
from  its  mouth*  and  with  no  light  other  than  a  few  torches.  The  men  had  just 
left  one  track  to  avoid  a  train  going  north,  when  an  engine,  backing  at  the  rate 
of  fifteen  miles  an  hour,  showing  a  small  light  in  a  lantern  at  the  top  of  t&e  cab 
and  giving  no  signal  beyond  ringing  a  bell,  came  from  the  north  upon  the 
other  track  and  struck  and  killed  the  plaintiff's  mtestate.  The  court,  at  the 
request  of  the  defendant,  charged  the  jury  that  they  were  not  authorized  by 
the  evidence  to  find  that  it  was  the  duty  of  the  defendant  to  make  or  promul- 
gate any  rules  relative  to  signal  fiags  or  other  warnings  in  or  near  the  tunnel 
for  the  intestate's  protection. 

Hdd^  that  it  was  the  duty  of  the  master  to  warn  the  men  in  the  tunnel  of  the 
approach  of  a  train; 

That,  in  the  absence  of  rules,  the  defendant  was  called  upon  to  use  such  other 
means  of*  giving  warning  as  were  proper  and  sufficient  for  the  purpose; 

That  that  duty  had  not  been  performed  in  this  case; 

That  the  question  of  contributory  negligence  was  one  for  the  jury; 

That  the  intestate  was  only  bound  to  use  such  care  as  would  have  been  sufficient 
to  protect  him  had  the  defendant,  upon  its  part,  given  him  the  warning  to 
which  he  was  entitled. 

App.  Div.— Vol.  XIV.        44 
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Unless  a  servant  knows  that  proper  precautions  have  been  neglected,  he  does  not 

take  the  risk  of  a  failure  to  exercise  such  precautions. 
A  person  brought  suddenly  into  the  presence  of  an  immediately  impending  peril 

is  not  required  to  use  the  same  amount  of  judgment  as  in  a  case  in  which  he 

is  made  aware  of  the  danger  while  it  is  distant  from  him. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  18th  day  of  September,  1896,  upon  the 
verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  8th  day  of  September,  1896,  denying  the  defendant's 
motion  for  a  new  trial  taade  upon  the  minutes. 

Herbert  E,  Kinney  and  Asfvbel  Green^  for  the  appellant. 

Henry  M.  Heyman^  T.  F.  Hamilton  and  John  M.  Gardner^  for 
the  respondents. 

RUMSEY,  J. : 

On  the  20th  day  of  September,  1895,  Vincenzo  Felice,  the 
plaintiffs'  intestate,  was  a  laborer  in  the  employ  of  the  defendant, 
and,  as  such,  was  at  work  on  what  is  known  as  the  Weehawken 
tunnel,  through  which  ran  the  West  Shore  railroad,  a  road  under 
the  control  of  the  defendant.  Felice  w4th  other  men,  under  die 
charge  of  a  foreman,  was  engaged  in  digging  a  ditch  along  the 
tracks  through  the  tunnel.  The  place  where  they  were  at  work  was 
a  long  way  from  the  entrance,  so  that  no  daylight  could  penetrate. 
The  only  means  for  artificial  lighting  of  the  tunnel  were  the  few 
torches  with  which  the  men  were  furnished  to  throw  light  upon  tlie 
ditches  where  they  were  at  work.  While  they  were  digging,  a  train 
came  from  the  south,  of  which  they  had  notice,  and  they  left  their 
work  for  the  purpose  of  getting  out  of  the  way  of  the  cars.  As 
that  train  was  peissing,  a  light  engine  running  backwards  came  from 
the  north.  This  engine,  as  it  would  seem,  was  not  perceived-  until 
it  was  almost  upon  the  men,  and  Felice,  not  being  able  to  get  out  of 
the  way,  was  struck  by  it  and  killed.  In  this  action,  brought  by  his 
administrators  for  damages,  a  verdict  was  recovered  on  which  judg- 
ment was  entered.  From  that  judgment  and  from  an  order  denying 
the  motion  for  a  new  trial  this  appeal  is  taken. 
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The  relations  between  a  master  and  servant  and  the  duty  which 
the  master  owes  to  his  servant,  nnder  the  circumstances  in  which  this 
man  was  engaged,  are  not  at  all  in  dispute.  It  is  the  duty  of  the 
master  to  use  reasonable  care  to  provide  for  the  servant,  so  far  as  the 
work  at  which  he  is  engaged  will  permit,  a  reasonably  safe  and 
proper  place  in  which  to  do  his  work,  and  to  that  end,  if  the  place 
may  become  dangerous  by  reason  of  perils  arising  from  the  doing  of 
other  work  pertaining  to  the  master's  business,  different  from  that 
in  which  the  particular  servant  is  engaged,  to  give  him  such  warning 
of  the  additional  dangers  as  will  enable  him,  in  the  exercise  of  reason- 
able care,  to  avoid  them,  or  to  guard  himself  against  them.  {Pantzar 
V.  The  Tilly  Foster  Iron  Min.  Co.,  99  N.  Y.  368 ;  McGovem  v. 
Central  Vermont  R.  i?.,  123  id.  280.)  Just  how  that  duty  should  be 
performed  in  any  given  case  cannot  be  determined  as  a  matter  of 
law.  It  may  be  that,  under  certain  circumstances,  the  work  is  such 
and  so  done  as  to  require  the  master  to  make  rulea  for  the  conduct  of 
the  employees,  so  that  they  may  be  protected  from  the  dangers 
which  approach  them.  {Eastwood  v.  Retsof  Mfg,  Co,,  86  Hun,  91.) 
It  may  be  that  some  other  means  may  properly  be  employed  to  give 
the  servant  the  warning  he  is  entitled  to  ;  but  whatever  means  are 
employed,  it  is  the  duty  of  the  master  to  employ  them,  and  that  duty 
cannot  be  delegated  to  any  other  person ;  but  in  whatever  way  it 
may  be  exercised  it  remains  the  duty  of  the  master,  and  the  person 
appointed  to  perform  it  is  the  alter  ego  of  the  master,  for  whose 
negligence  the  master  is  liable.  {BusKby  v.  N,  JT.,  Z.  E,  cfe  W,  R. 
R.  Co,,  107  N.  Y.  374 ;  Pantzar  v.  Tilly  Foster  Iron  Mining  Co., 
supra.)  As  to  the  performance  of  that  kind  of  duty,  the  person 
intrusted  with  it,  if  anybody  is  so  intrusted,  is  not  a  co-servant  of 
another  employee,  but  he  is,  for  that  purpose,  the  master,  and  his  act 
and  his  neglect  is  the  act  and  neglect  of  the  master  himself.  In  this 
particular  case  it  must  be  regarded  as  settled  that  there  was  nothing  to 
require  the  master  to  make  rules  for  the  protection  of  the  employ- 
ees. The  defendant,  at  the  end  of  the  case,  requested  the  court  to 
charge  that  the  jury  were  not  authorized  by  the  evidence  to  find 
that  it  w^as  the  duty  of  the  defendant  to  make  or  promulgate  any 
rule  or  rules  requiring  the  use  of  signal  flags  or  any  other  warning 
signals  in  or  near  the  tunnel  for  the  protection  of  the  plaintiffs' 
intestate.    This  was  charged  by  the  court,  as  requested  by  the  def  end- 


Digitized  by 


Google 


348    FELICE  v.  N.  Y.  CENTRAL  &  H.  R.  R.  R.  CO. 

First  Department,  February  Term,  1897.  [Vol.  U. 

ant,  and  against  the  plaintiffs'  exception.  So  far  as  the  defendant  is 
concerned,  therefore,  this  must  be  regarded  as  the  settled  law  of  this 
case,  and  we  must  start  in  the  examination  of  it  with  the  proposi- 
tion that,  although  it  was  the  duty  of  the  defendant  to  use  reason- 
able care  to  give  some  warning  to  the  plaintiffs'  intestate,  tliat  duty 
could  not  be  performed  by  the  making  of  rules.  This  view  of  the 
law  which  the  defendant  procured  the  court  to  adopt,  and  of  which 
it  cannot  now  complain,  eliminates  from  this  case  any  question  of 
the  duty  of  the  master  to  promulgate  rules.  It  is  said  that  no  ques- 
tion of  that  kind  was  submitted  to  the  jury.  It  was  not  submitted, 
because  the  defendant  requested  that  it  should  not  be,  doubtless  think- 
ing that  such  a  request  was  for  its  benefit ;  but  having  made  the 
request,  and  that  request  having  been  granted,  it  will  not  now  be 
heard  to  complain  that  any  such  question  should  have  been  submit- 
ted to  the  jury,  nor  will  the  verdict  be  set  aside  for  tlie  failure  to  sub- 
mit that  question  to  the  jury  if  it  can  stand  upon  any  other  state  of 
facts  which  was  properly  submitted  to  the  jury. 

The  question,  then,  occurs,  whether  the  verdict  can  be  sustained 
upon  any  other  theory  than  the  failure  of  the  duty  of  the  defendant 
to  lay  down  proper  rules  for  the  protection  of  its  employees  while 
at  work  in  that  tunnel.  What  that  duty  was  we  have  already  seen. 
It  is  apparent  that  if  the  defendant  performs  the  duty  it  is  of  no 
importance  in  what  way  it  shall  be  performed.  It  is  also  apparent 
that  the  duty  can  easily  be  performed  by  the  giving  of  proper  warn- 
ing of  the  passage  of  trains  through  the  tunnel,  so  that  the 
employees  at  work  there  can  get  out  of  the  way  of  them.  In 
the  absence  of  rules  (which,  in  this  case,  it  is  settled,  were  not 
necessary)  the  defendant  was  called  upon  to  use  such  other  means 
of  giving  warning  as  were  proper  and  sufficient  for  the  purpose. 
The  jury  cannot  say  what  means  of  warning  should  be  adopted. 
The  question  for  them  is  simply  whether  the  means  which  were 
adopted  to  give  warning  in  the  particular  case  were  sufficient  for 
the  purpose  for  which  they  were  intended.  {Dyer  v.  Erie  By,  Co,^ 
71  N.  Y.  228.)  In  this  case  the  evidence  shows  that  it  was  not  the 
duty  of  any  one  man  of  those  in  the  tunnel  to  look  out  for  the  safety 
of  the  rest.  Each  man  was  required  to  look  out  for  himself.  That 
being  so,  it  was  clearly  the  duty  of  the  defendant  to  give  such  warn- 
ing of  the  approach  of  trains  as  would  permit  each  man,  looking 
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out  for  himself,  to  become  aware  of  their  approach  in  time  to  avoid 
them. 

It  seems  that  at  this  time  a  train  had  just  passed,  going  north. 
While  the  smoke  and  steam  from  the  engine  of  that  train  had  filled 
the  tnnnel  so  that  it  was  almost  impossible  to  distinguish  objects 
through  the  dim  light  which  was  given  by  the  torches  furnished  to 
the  men,  and  the  tunnel  was  filled  with  the  noise  and  rattle  of  the 
train,  a  light  engine  came  down  upon  the  other  track,  running  back- 
wards, with  no  light  u))on  the  rear  of  the  tender,  and  giving  as  a 
warning  only  the  ringing  of  the  bell.  This  engine  was  running  at 
the  rate  of  about  fifteen  miles  an  hour.  The  only  light  which  could 
be  seen  from  it  was  a  small  hand  lantern  with  one  wick  hanging 
from  the  top  of  the  cab  twelve  or  fifteen  feet  forward  of  the  rear  of 
the  engine ;  just  how  much  notice  of  the  approach  of  this  engine 
was  given  by  that  light,  in  the  smoke  and  steam  of  the  other  train, 
can  easily  be  imagined.  There  is  no  pretense  that  any  other  warn- 
ing than  that  light  and  the  bell  was  given  of  the  approach  of  this 
engine,  and  the  jury  were  justified  from  the  evidence  in  finding  as 
a  fact  that  the  plaintiffs'  intestate,  and  the  men  immediately  about 
him,  were  not  aware  of  it  until  it  was  directly  upon  them.  In  view 
of  that  fact  they  were  also  justified  in  finding  that  suflicient  warn- 
ing was  not  given  of  the  approach  of  that  engine  to  enable  the 
plaintiffs'  intestate  to  get  out  of  its  way.  The  question  of  fact  was 
suflSciently  presented  to  the  jury.  They  were  told  that  it  was  the 
duty  of  the  defendant  to  furnish  the  deceased  with  a  place  which 
was  reasonably  safe  under  the  circumstances  and  in  view  of  the 
work  which  was  to  be  done,  and  that  that  was  all  the  duty  of  the 
employer,  and  in  doing  that  it  was  bound  to  use  only  those  precau- 
tions which  men  of  ordinary  care  and  prudence  would  use  under 
the  circumstances.  While  this  charge  was  not  very  full,  yet  it  is  to 
be  noticed  that  no  request  was  made  to  enlarge  it  or  to  give  to  the 
jury  any  further  instructions  upon  the  duty  of  the  defendant  under 
the  circumstances.  Every  request  which  was  made  in  that  regard 
by  the  defendant  was  granted,  and  every  proposition  which  it  asked 
was  charged.  If  defendant's  counsel  desired  any  further  charge  as 
to  the  duty  of  his  client  in  this  regard,  or  any  further  explanation 
about  it  to  be  given  to  the  jnry,  it  was  his  duty  to  ask  for  it,  and  if 
he  failed  to  ask  for  it  he  must  be  deemed  now  to  have  consented  that 
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the  charge  was  all  that  was  necessary  under  the  circumstances,  and  he 
is  precluded  from  saying  that  it  should  be  any  different  from  what  it 
was.  If  counsel  desire  any  question  to  be  presented  to  the  jury,  and 
deem  it  for  the  benefit  of  their  client,  they  are  bound  to  notify  the  trial 
judge  of  that  fact  and  to  give  hhn  an  opportunity  to  decide  whether  or 
not  such  questions  shall  be  presented.  So,  if  they  think  that  the  jury 
have  not  been  sufficiently  instructed  upon  any  point  to  protect  the 
rights  of  their  client,  they  are  bound  to  say  so  at  the  trial,  and  if 
they  lie  by  and  permit  the  case  to  go  to  the  jury  with  insufficient 
instruction,  without  complaint,  they  are  not  at  liberty  to  raise,  for 
the  first  time  upon  appeal,  questions  which,  if  they  had  been  pre- 
sented to  the  trial  judge,  would  undoubtedly  have  been  answered- 
satisfactorily  to  them  by  him.  We  cannot  see,  upon  the  whole,  that 
the  rights  of  the  defendant  were  not  sufficiently  protected  by  the 
charge  which  was  given  the  jury,  and  it  is  quite  clear  that  the  facts 
warranted  tlie  conclusion  which  the  jury  reached,  that  there  was  a 
grave  failure  on  the  part  of  the  defendant  to  use  proper  care  to 
warn  the  plaintiffs'  intestate  of  the  approach  of  the  engine  which 
struck  him. 

We  think  the  question  of  contributory  negligence  was  properly 
left  to  the  jury.  It  is  quite  true  that  the  plaintiffs'  intestate  knew 
that  the  defendant  was  in  the  habit  of  permitting  its  trains  and 
engines  to  run  down  through  this  tunnel  at  comparatively  high 
speed,  and  that  he  was  bound  to  look  out  for  them  and  avoid  them. 
But  he  was  supposed  to  know  that  there  was  imposed  upon  the 
master  the  duty  to  use  all  reasonable  care  to  diminish  the  dangers 
which  might  arise  from  the  running  of  trains  through  this  tunnel, 
and  he  was  bound  only  to  exercise  such  care  as  would  be  sufficient 
to  protect  him  if  the  defendant  on  its  part  had  given  him  the  warn- 
ing to  which  he  was  entitled.  {McGoveryi  v.  Central  Vermont  JR, 
R,  Co.,  123  N.  Y.  280 ;  Ford  v.  Lake  Shore  tfe  Mich.  Southern  R. 
Co.,  124  id.  493.)  So  far  as  the  acts  of  Felice  himself  are  con- 
cerned, there  is  nothing  in  the  case  which  shows  that  he  omitted 
any  act  which  a  reasonable  man  would  take  to  avoid  the  dangers 
which  surrounded  him.  When  he  received  notice  of  the  coming  of 
the  first  train,  he  stopped  his  work  and  at  once  sought  a  place  of 
safety  in  common  with  all  the  other  men  in  the  gang.  It  is  a  fair 
inference  from  the  evidence  that,  when  he  first  knew  of  the  approach 
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of  the  light  engine  upon  the  other  track,  lie  made  some  sort  of  an 
efEort  in  common  with  his  comrades  to  avoid  it.  All  but  he  suc- 
ceeded. Just  what  means  he  took  to  avoid  it  can  never  be  known, 
but  it  is  known,  from  the  testimony  of  one  of  his  comrades,  that  he 
sought  a  place  which  that  comrade  supposed  at  the  time  to  be  a  place 
of  safety,  but  which  he  left  just  as  the  engine  was  upon  him,  leav- 
ing Felice  standing  where  he  had  been.  It  may  be  that  the  place 
where  FeUce  took  refuge  was  not  one  which  would  enable  him  to 
avoid  the  light  engine,  but  it  must  be  remembered  that  all  that  he 
could  do  with  reference  to  that  engine  had  to  be  done  after  he  had 
received  notice  of  the  approach  of  the  engine,  and  he  received  that 
notice  only  when  the  engine  was  almost  upon  him.  When  a  man  is 
called  upon  to  take  care  for  his  own  safety  in  the  face  of  an  imme- 
diately impending  peril  which  is  imminent,  he  is  not  expected  to 
use  the  same  cool  judgment  as  if  he  had  become  aware  of  the  dan- 
ger when  it  was  distant,  and  had  had  time  to  look  about  for  means 
to  avoid  it.  Under  all  the  circumstances  disclosed  by  this  evidence 
the  jury  might  well  say  that  the  peril  from  this  light  engine  was  so 
intimediately  impending  that  whatever  means  this  man  used  to  escape 
it,  or,  indeed,  if  he  used  no  means  whatever  to  escape  it,  he  did  not 
omit  anything  which  any  reasonably  careful  person  would  have  done 
in  view  of  a  like  peril  under  identical  circumstances.  Wliat  has 
been  said  is  a  suflScient  answer  to  the  several  propositions  advanced 
by  the  defendant  upon  the  motions  which  were  made  to  dismiss  the 
complaint,  and  these  motions  need  not  be  further  considered. 

It  cannot  be  said  that  Felice  assumed  the  risk  of  the  danger  aris- 
ing from  the  approach  of  the  engine  which  struck  him.  A  servant 
assumes  such  risks  only  as  he  knows  are  incidental  to  his  employ- 
ment. Usually,  those  risks  are  such  as  arise  by  reason  of  the  man- 
agement of  the  master's  business  with  due  care.  Unless  the  servant 
knows  that  proper  precautions  are  neglected,  he  does  not  take  the 
rist  of  the  failure  to  exercise  them.  There  is  nothing  in  this  case 
to  show  that  it  was  the  habit  of  the  company  to  run  its  trains 
through  the  tunnel  without  proper  warning,  and  thus  Felice  did  not 
assume  any  risk  from  the  want  of  proper  notice  of  the  approach  of 
trains.     {Paolo  v.  Hunter,  3  App.  Div.  528.) 

If  it  had  been  shown  that  there  had  been  a  uniform  failure  to 
give  notice,  other  considerations  of  public  policy  might  arise  which 
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need  not  now  be  discassed.  Upon  the  whole  case,  we  are  satisfied 
that  no  error  was  committed  to  the  defendant's  injm'y  on  the  trial 
of  this  case,  and  for  which  the  judgment  can  be  reversed. 

It  is  claimed  by  the  defendant  that  the  damages  were  excessive, 
and  that  the  verdict  should  be  set  aside  on  that  ground.  This  acci- 
dent took  place  in  the  State  of  New  Jersey  on  the  20th  of  Septem- 
ber, 1895.  It  seems  from  the  statute  which  is  printed  in  the  record 
that  the  law  of  the  State  of  New  Jersey  is  substantially  like  that  of 
the  State  of  New  York,  and  at  the  time  that  this  accident  occurred 
there  was  in  neither  place  any  limit  in  the  statute  to  the  amount  of 
damages  which  the  jury  might  render  where  death  was  the  result  of 
negligence.  It  was  admitted  in  this  case  that  the  intestate  was 
thirty-three  years  old  ;  that  he  had  a  wife  and  three  children ;  that 
he  was  in  good  health  and  temperate  habits,  and  the  sole  support  of 
his  family ;  tliat  he  received  one  dollar  and  twenty-five  cents  per  day 
wages.  Nothing  else  is  shown,  so  far  as  we  can  learn,  bearing  upon 
the  question  of  damages.  That  question  is  one  exclusively  for  the 
jury.  A  verdict  in  one  case  upon  that  question  is  of  very  little  assist- 
ance to  enable  either  the  court  or  the  jury  to  fix  the  proper  amount  of 
the  verdict  in  any  other  case.  There  is  no  actual  money  value  of  the 
life  of  a  man,  and  the  court  cannot  say  in  any  given  case  that  a  verdict 
is  greater  than  it  should  be,  unless  the  amount  of  it  is  such  that  by  no 
possible  means  of  computation  could  it  be  justified.  Certainly,  it  can- 
not be  said  as  a  matter  of  law  that  the  life  of  a  man  in  the  prime  of 
years  and  in  good  health  is  not  worth  $5,000  to  his  widow  and  minor 
children.  His  yearly  earnings  at  the  time  when  he  was  killed 
were  greater  than  the  interest  on  the  amount  of  the  verdict.  But 
that  is  not  the  only  thing  to  be  considered.  Even  as  a  pecu- 
niary proposition  a  man's  life  is  worth  something  more  to  his 
family  than  the  mere  amount  of  money  which  he  brings  into  it 
While,  in  these  cases,  nothing  can  be  given  for  the  loss  of  society 
and  for  mere  sentimental  damages,  as  they  may  be  called,  yet  the 
benefit  of  the  counsel  of  the  husband  and  father  is  worth  something 
pecuniarily,  even  though  he  may  be  a  day  laborer,  and  it  cannot  be 
said,  as  a  matter  of  law,  that  $5,000  is  too  much  to  compensate  the 
family  for  the  loss  of  the  head  of  it,  even  if  it  should  be  supposed 
that,  being  a  day  laborer,  he  would  always  continue  in  that  particu- 
lar employment  and  never  get  beyond  it. 
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As  far  as  we  can  observe,  the  legal  proposition  upon  which  the 
defendant  stands  is,  that  a  day  laborer,  who  is  a  foreigner,  cannot,, 
in  any  event,  be  worth  more  than  $5,000  to  his  wife  and  children. 
To  that  proposition  we  do  not  accede. 

Judgment  and  order  affirmed,  with  costs. 

Yan  Brunt,  P.  J.,  Barrett  and  Williams,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


John  L.  Gross,  Appellant,  v.  William  L.  Moore,  as  Administrator 
with  the  Will  Annexed,  etc.,  of  Harriet  Gross,  Deceased, 
Respondent;  Francis  G.  Van  Woert  and  Others,  Appellants. 

Attorney's  strviees — elements  of  compensation  —  duty  of  an  administrator  as  to  liti- 
gations affecting  the  estate  —  limits  within  which  an  estate  can  he  charged  with  the 
expenses  of  such  litigations — effect  of  charging  an  administrator  personally  toith 
costs. 

In  judging  of  the  value  of  legal  services,  it  is  proper  to  consider  the  time 
occupied  by  them,  the  difficulty  of  the  questions  involved,  the  nature  of  the 
services  rendered,  the  amount  involved  in  the  litigation,  the  professional  stand- 
ing of  counsel  who  claim  pay  for  services,  and,  to  some  extent,  the  result 
which  has  been  reached. 

After  the  law  of  the  case  has  been  settled  against  an  administrator  by  one  appeal, 
while  he  has  a  right  to  continue  the  litigation,  he  should  never  do  so,  unless  he 
has  reason  to  believe  that  the  law  thus  laid  down  is  erroneous,  and  that  the 
result  of  a  further  appeal  would  be  to  free  the  estate  from  a  liability  which 
would  bo  greater  than  the  expense  incurred  by  the  litigation  —  and  where  a 
protracted  litigation  is  carried  on  by  an  administrator  contrar}'  to  this  rule, 
the  expenses  incurred  therein  by  him  will  not  be  allowed  to  him  out  of  the 
estate. 

Where  a  litigation  in  reference  to  the  construction  of  a  will  was  had,  not  for  the 
benefit  of  the  estate,  but  solely  for  the  personal  benefit  of  an  administrator,  and 
the  administrator,  after  having  been  charged  personally  with  costs  at  General 
Term,  appeals  to  the  Court  of  Appeals,  and  is  there  defeated,  he  will  not  be 
permitted  to  pay,  out  of  the  estate  of  the  intestate,  the  compensation,  in  the 
appellate  courts,  of  his  attorney. 

Appeal  by  the  plaintiff,  John  L.  Gross,  and  by  the  defendants, 
Francis  G.  Van  Woert  and  others,  from  a  final  judgment  of  the 
App.  Div.— Vol.  XIV,         45 
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Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  14th  day  of  December,  1896,  upon  an  order  made 
at  the  New  York  Special  Term,  and  entered  in  said  clerk's  office  on 
the  20th  day  of  June,  1895,  confirming  the  report  of  a  referee. 

Cephas  Braiiierd^  Jr.^  for  the  plaintiff,  appellant. 

Timothy  Davenport^  for  the  defendants,  appellants. 

Herbert  Kettell^  for  the  respondent. 
EUMSEY,  J. : 

The  defendant,  William  L.  Moore,  is  administrator  with  the  will 
annexed  of  Harriet  Gross,  deceased,  of  whom  John  L.  Gross  is  a 
brother.  Mr.  Gross  brought  this  action  against  Moore,  the  admin- 
istrator, and  others,  who  are  next  of  kin  and  legatees  of  Harriet 
Gross,  asking  for  the  construction  of  certain  clauses  of  her  will, 
and  that  the  defendant  Moore,  as  administrator,  should  be  compelled 
to  account  as  such..  There  was  a  trial  upon  issues  which  were 
raised  by  the  answer.  A  judgment  was  entered  upon  the  decision 
constniing  the  will  and  directing  the  administrator  to  account  before 
a  referee  to  be  appointed.  That  judgment  having  been  affirmed, 
the  administrator  tiled  his  account ;  a  referee  was  appointed  before 
whom  the  exceptions  to  the  account  were  heard  ;  the  account  was 
approved  by  the  referee,  and  the  administrator  was  allowed  for  all 
the  payments  which  he  claimed  to  have  made.  The  report  of  the 
referee  was  confirmed  and  final  judgment  entered  upon  it,  from 
which  the  plaintiff  takes  this  appeal.  The  sole  question  raised  ui)on 
the  appeal  involves  the  propriety  of  the  allowance  by  the  referee  of 
the  total  which  the  administrator  claims  to  have  paid  for  legal  serv- 
ices in  behalf  of  the  estate  during  its  administration.  This  amount, 
as  paid  by  him,  was  $17,307.  It  contained  8342.14  of  disburse- 
ments, and  it  appears  from  the  account  that  the  administrator  Lad 
also  paid  to  the  same  attorney  who  received  the  $17,000,  $1,000  as 
a  retaining  fee,  so  that  the  total  amount  paid  out  for  legal  services 
in  the  course  of  the  administration  of  this  estate  was  $18,307. 
Substantially  all  the  services  included  in  this  sum  of  $17,307  were 
rendered  by  a  single  attorney  in  three  different  proceedings.  The 
bill  of  the  attorney,  which  is  set  out  in  full  in  the  case,  does  not  con- 
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tain  any  separate  account  of  the  amount  charged  in  the  diflEerent 
actions  and  proceedings,  nor  for  any  particular  service  which  was 
performed.  It  occupies  something  over  twenty-two  pages  of  print 
in  the  case.  It  begins  with  a  general  statement  of  the  professional 
services  which  were  performed  for  this  administrator,  commencing 
with  tliose  perfonned  in  the  proof  of  the  will,  and  coming  down  to 
some  period,  which  is  not  precisely  stated,  during  the  progress  of 
this  particular  case.  While  the  h\[\  contains,  under  separate  dates, 
statements  of  things  which  were  done  by  the  attorney  with  reference 
to  the  business  of  the  estate,  the  value  of  no  one  of  those  particular 
services  is  stated  ;  the  time  which  tliey  occupied  is  not  given ;  many 
of  them  are  memoranda  of  clerical  services  which  might  have  been 
done  by  a  clerk  or  even  a  messenger  boy,  and  generally  they 
afforded  no  information  whatever  either  as  to  the  amount  or  kind  of 
legal  services  performed,  or  of  the  time  taken  in  performing  them. 
Tlie  referee  does  not  find  affirmatively  that  the  services  rendered 
were  worth  the  amount  which  was  paid  for  them  by  the  administra- 
tor, nor  does  he  make  any  finding  of  fact  on  the  subject,  either  as 
to  the  amount  of  services  rendered  or  their  value.  Neither  does  he, 
in  his  opinion,  give  any  estimate  of  the  value  of  these  services, 
except  that  he  says,  generally,  that  he  is  of  the  opinion  that  the 
administrator  should  be  allowed  the  amount  paid  for  legal  expenses 
therein  named,  $17,307,  and  that  the  exceptions  to  tbat  payment 
should  not  be  allowed. 

The  fact  that  the  case  is  in  this  condition  lias  imposed  upon  us 
the  burden  of  examining  with  more  particularity  then  would  other- 
wise be  necessary,  the  evidence  in  the  case,  as  well  as  the  various  . 
records  which  were  produced  upon  the  hearing  before  the  referee, 
and  which  we  have  examined,  to  enable  us  to  decide  intelligently 
whether  this  conclusion  of  the  referee  is  correct. 

We  find  that,  practically,  all  the  services  paid  for  were  rendered 
in  three  proceedings,  the  first  of  which  was  the  probate  of  the  will 
of  Miss  Gross.  The  will  having  been  presented  for  probate,  objec- 
tions were  filed  to  it,  which  involved  the  testamentary  capacity  of 
the  testatrix.  A  long  hearing  was  had  before  the  surrogate,  which 
resulted  in  the  will  being  admitted  to  probate.  An  appeal  was  taken 
from  his  decree,  which  was  affirmed  by  the  General  Term.  At  that 
point  the  proceedings  seem  to  have  ended. 
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It  appears  from  the  case  that  the  taking  of  testimony  before  the 
surrogate  occupied  twenty-two  or  twenty-three  days,  and  that  there 
were  two  or  three  days  of  oral  argument  after  the  testimony  had 
closed.  After  that  printed  briefs  were  made  for  the  use  of  the  sur- 
rogate, which  were  replied  to  by  the  opposing  parties.  The  time 
taken  in  doing  that  work  has  not  been  made  to  appear,  but  from  the 
nature  of  the  questions  which  were  raised  before  the  surrogate,  it  is 
probable  that  it  was  considerable.  After  the  decision  of  the  surro- 
gate the  usual  proceedings  were  had  to  perfect  an  appeal  to  the 
General  Term,  and  for  a  hearing  in  that  court.  The  same  questions 
were  raised  there  which  were  raised  before  the  surrogate,  and,  of 
course,  no  great  amount  of  examination  was  necessary  to  prepare 
the  case  for  argument  in  the  General  Term,  beyond  that  which  had 
already  taken  place  before  the  surrogate.  The  amount  involved 
was  in  the  neighborhood  of  $100,000. 

Most  of  the  witnesses  who  were  sworn  as  experts  upon  the  hear- 
ing before  the  referee,  and  who  gave  testimony  about  the  value  of 
the  services,  stated  simply  that,  in  tlieir  judgment,  all  the  services 
together  were  worth  a  certain  sum.  One  or  two  of  them  undertook 
to  separate  the  value  of  the  services  rendered  in  the  different  pro- 
ceedings, but  the  testimony  of  no  one  of  them,  in  his  effort  to  do  so, 
is  particularly  satisfactory. 

In  judging  of  the  value  of  legal  services  it  is  proper  to  consider 
the  time  occupied  by  them  ;  tlie  difficulty  of  the  questions  involved ; 
the  nature  of  tlio  services  rendered ;  the  amount  involved  in  the 
litigation ;  the  professional  standing  of  the  counsel  who  claim  pay 
•  for  services,  and,  to  some  extent,  the  result  which  has  been  reached. 
It  is  apparent  that  the  leist  consideration  can  bear  little,  if  any,  upon 
the  amount  of  work  which  has  been  done,  but  yet  it  is  always 
accepted  as  a  proper  element  to  l>e  considered  in  reaching  the  value 
of  the  services  which  have  been  rendered;  and  for  that  reason, 
while  it  is  entitled  to  but  little  weight,  yet  it  must  not  l)e  forgotten. 
Taking  all  these  into  consideration  in  regard  to  the  will  case,  we 
have  concluded  that  the  executor  should  have  paid  no  more  than 
$5,000  to  his  attorney  and  counsel  in  that  matter,  and  this  we  regard 
as  a  very  liberal  charge  for  the  services  which  were  rendered  to  him 
therein.  In  fixing  the  amount  at  that  sum,  it  is  to  be  remembered 
that  none  of  his  disbursements  is  included,  all  those  disbursements 
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having  apparently  been  paid  for  and  charged  by  him  in  some  other 
acconnt  which  has  already  been  settled. 

The  next  services  rendered,  in  which  a  charge  is  made,  were  in 
the  case  of  Oliver  v.  Gross.  This  is  an  action  brought  by  one  Oliver 
upon  a  written  contract  between  herself  and  Miss  Gross,  the  testa- 
trix, by  which  she  leased  to  Miss  Gross  in  writing  certain  rooms  in 
the  lessor's  lodging  house  on  Fifth  avenue,  for  a  certain  time,  at  a 
price  stated  in  the  lease.  The  lease  also  contains  an  agreement  that 
Mrs.  Oliver  was  to  board  Miss  Gross  and  her  maid  for  the  terra  of 
the  lease,  the  price  of  the  rooms  and  board  being  fixed  by  the  lease. 
It  seems  that  Miss  Gross  died  before  the  expiration  of  the  term,  and 
a  claim  was  made  by  Mrs.  Oliver  for  the  amount  of  the  rent  for  the 
full  term.  This  was  resisted  by  the  administrator.  Upon  an  account- 
ing before  the  surrogate  it  was  arranged  between  the  parties  that 
one-half  of  the  claim  should  be  paid  by  the  administrator  to  Mrs. 
Oliver,  leaving  the  remainder  to  be  collected  by  litigation,  if  she  saw 
fit  to  attempt  it.  She  did  attempt  it,  and  brought  her  action  to 
recover  the  remainder  of  the  amount  to  which  she  claimed  to  be 
entitled.  The  making  of  the  contract  was  not  disputed.  That 
there  was  some  liability  was  not  denied.  The  only  question  was, 
therefore,  whether  the  estate  was  liable  to  pay  more  than  the  amount 
which  had  already  been  paid  as  the  result  of  the  arrangement  before 
the  surrogate.  The  full  amount  claimed  by  Mrs.  Oliver  was  some- 
thing over  $1,100.  This  litigation,  presenting  so  simple  a  question 
as  this,  was  made  to  involve  three  trials  in  the  Circuit,  three  appeals 
to  the  General  Term  and  one  appeal  to  the  Court  of  Appeals,  and 
the  estimate  of  the  value  of  the  services  rendered  to  the  defendant 
in  that  action  in  defending  a  claim  of  $1,100  against  this  estate  is 
something  over  $3,000.  This  statement  of  facts  shows  that  there  is 
something  intrinsically  wrong  about  the  whole  matter.  That  an 
administrator  should  be  permitted  to  subject  his  estate  to  so  great 
an  expense  in  litigating  its  liability  to  pay  an  amount  only  equal  to 
one-third  of  the  fees  seems  somewhat  absurd,  and,  unless  some 
extraordinary  circumstances  occur,  certainly  it  should  not  be  per- 
mitted. Upon  examination  of  this  case,  we  find  that  upon  the 
first  trial  a  verdict  was  had  for  the  plaintiff,  and  the  exceptions 
were  ordered  to  be  heard  in  the  first  instance  at  the  General 
Term.      This  was  done  and  a  new  trial  was  granted  upon  the 
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exceptions  taken  by  the  plaintiflE  for  the  reason  that  the  verdict 
in  her  favor  should  liave  been  for  a  much  larger  sum  than  it  was. 
Upon  that  hearing,  as  was  stated  by  the  courts  upon  the  subsequent 
appeal;  the  questions  of  law  were  fully  examined,  and  were  decided 
in  the  plaintiffs  favor.  {Oliver  v.  Moore^  6  N.  Y.  Supp.  413  ;  16 
id.  210.)  Upon  a  subsequent  trial  the  plaintiff,  as  the  necessary 
result  of  the  decision  of  the  General  Term  in  the  first  case,  had  a 
verdict.  This  verdict,  as  it  seems,  was  set  aside  upon  the  defend- 
ant's appeal  for  reasons  which  did  not  at  all  change  the  view  of  the 
law  taken  before,  but  which  were  applicable  only  to  what  was  done 
upon  the  trial  then  presented  for  review,  and  which  really  in  no  way 
involved  the  merits  of  the  controversy.  The  appeal,  as  it  turned 
out,  was  of  no  possible  benefit  to  the  defendant,  and  it  must  have 
been  quite  evident  that  that  would  be  the  case  at  the  time  when  the 
appeal  was  taken.  But  it  resulted  in  a  reversal  and  a  new  trial,  and 
again  a  verdict  was  rendered  for  the  plaintiff  in  precise  conformity  with 
the  views  which  had  been  expressed  by  the  court  before,  and  which 
increased  the  amount  given  by  the  jury  on  the  former  trials.  From 
that  judgment  the  case  again  went  to  the  General  Term,  and,  after  the 
necessary  affirmance,  it  went  to  the  Court  of  Appeals,  where  it  seems 
that  the.  judgment  was  affirmed  without  hearing  the  respondent.  It 
is  quite  evident  from  this  resumfe  of  the  case  that,  although  the  sec- 
ond appeal  to  the  General  Term  resulted  in  a  reversal  of  the  judg- 
ment for  the  plaintiff,  yet  that  such  reversal  was  of  no  appreciable  ben- 
efit to  the  estate.  It  simply  caused  an  increase  in  the  amount  of  the 
verdict,  which  was  sure  to  be  rendered  in  favor  of  the  plaintiff,  as  the 
necessary  result  of  the  law  which  was  settled  upon  the  first  appeal. 
All  hearings  in  the  General  Term,  after  the  first,  were  unnecessary  for 
the  purpose  of  settling  the  law  or  of  deciding  the  ultimate  liability 
of  the  plaintiff.  While  in  such  cases  the  administrator  undoubtedly 
has  the  legal  right  to  control  the  litigation,  and  to  say  whether  it 
shall  be  pursued  further,  yet  that  right  is  not  unaccompanied  with 
certain  perils.  It  is  his  duty  to  litigate  claims  against  the  estate, 
which  he  believes,  in  good  faith,  to  be  unfounded  in  fact  or  in  law 
8uffi(jiently  to  require  that  they  shall  be  established  against  the  estate 
as  the  law  compels.  This  he  may  do  by  consenting  to  a  reference, 
which  is  the  cheapest  and  most  expeditious  way,  or  by  compelling 
the  plaintiff  to  resort  to  an  action.      When  that  has  been  done  and 
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the  liearing  lias  been  had,  and  judgment  entered  against  the  estate, 
the  absohite  duty  of  the  administrator  has  been  performed.  The 
judgment  then  entered  is  a  protection  to  him  in  his  payment  of  tlie 
claim.  If  he  still  has  reason  to  believe  that  the  trial  court  has  taken 
an  erroneous  view  of  the  law,  it  may  be  proper  to  settle  the  question 
or  to  satisfy  his  conscience  that  he  should  cause  the  judgment  to  be 
reviewed.  But  after  one  appeal  has  settled  the  law  against  him, 
while  he  has  still  the  right  to  continue  the  litigation,  he  never  should 
do  it  unless  he  has  reason  to  believe  that  the  law  laid  down  is  errone- 
ous and  that  the  result  of  the  appeal  would  be  to  free  the  estate  from 
a  liability  which  would  be  greater  than  the  expense  incurred  by  the 
litigation.  He  certainly  never  should  do  it  in  a  case  where  the  law 
has  been  held  against  him  by  the  appellate  court,  and  the  expenses 
of  the  continued  litigation  are  likely  ^to  amount  to  a  considerably 
greater  amount  than  the  claim  made  against  the  estate.  It  was  pos- 
sibly weU  enough  in  the  Oliver  case  to  require  a  suit  to  be  brought 
instead  of  consenting  to  a  reference.  The  first  heariiig  at  the  Gen- 
eral Term  was  necessary,  because  the  court  had  ordered  the  exceptions 
to  go  there  in  the  first  instance.  After  the  law  had  been  settled 
against  the  defendant,  of  course  it  wa^  necessary  to  have  another 
trial,  but  all  the  litigation  from  that  time  on  was  a  luxury  which  the 
administrator  availed  himself  of  at  his  peril.  He  was  not  called 
upon  to  litigate  again  and  again  through  the  courts  a  plain  question 
which  had  been  settled  against  him  at  the  first  appeal,  and  which 
was  so  plain  that  the  court  of  last  resort  refused  to  hear  argument 
upon  it.  We  think  that  a  fair  counsel  fee  in  the  Oliver  case,  taking 
everything  into  consideration,  is  the  sum  of  $1,250. 

The  third  litigation  which  is  in  question  is  the  one  in  which  this 
appeal  has  been  taken.  A  few  words  will  dispose  of  that.  The  action 
was  brought  to  construe  tlie  will  of  Miss  Gross.  It  was  claimed  that 
the  residuary  bequest  was  invalid.  That  bequest  was  of  the  residue 
to  the  executor,  to  be  distributed  by  him  according  to  the  instruc- 
tion given  to  him  by  the  testatrix.  No  valid  instructions  were 
ever  given.  The  respondent  here  claimed  that  because  no  valid 
instructions  were  ever  given  the  original  executor  took  the  resid- 
uary bequest  absolutely,  and  that  this  respondent,  under  the  will 
of  the  original  executor,  was  absolute  owner  of  one-half  of  it.  The 
plaintiff,  with  the  other  next  of  kin  of  Miss  Gross,  claimed  that 
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the  residuary  bequest  was  absolutely  void.  It  will  thus  be  seen 
that  the  contest  was  between  the  next  of  kin  of  Miss  Gross  on 
the  one  hand  and  the  respondent  here,  in  his  personal  capacity, 
on  the  other.  The  court  held  that  the  bequest  in  question  was 
absolutely  void,  and  that  the  property  affected  by  it  went  to  the 
next  of  kin.  The  respondent  here  appealed  to  the  General  Term, 
where  the  judgment  was  affirmed,  with  costs  to  be  paid  by  him 
personally.  This  he  appealed  to  the  Court  of  Appeals,  where 
the  judgment  was  also  affirmed.  Upon  the  entry  of  that  judgment 
he  filed  his  account  upon  which  these  proceedings  were  had.  It  is 
evident  that  this  litigation,  so  far  as  it  involved  the  construction  of 
this  bequest,  was  not  had  for  the  l)enefit  of  the  estate,  but  solely  for 
the  benefit  of  this  defendant  personally,  and  that  seems  to  have 
been  the  view  taken  by  the  .General  Term,  which  charged  him  per- 
sonally with  the  payment  of  the  costs  in  that  court.  It  would 
be  a  strange  condition  of  affairs  if  this  defendant,  having  been 
charged  personally  with  the  costs  of  this  litigation,  should  be  per- 
mitted to  fix  at  his  own  will  a  counsel  fee  to  be  paid  to  his  own 
attorney  out  of  the  estate.  That  would  be  in  fact  to  nullify  the 
adjudication  of  the  court  that  he  should  pay  the  costs  personally. 
He  was  not  entitled  to  pay  out  of  the  estate  in  this  litigation  any 
more  counsel  fee  then  what  might  have  been  incurred  in  the  litiga- 
tion at  the  Special  Term  and  in  settling  his  account,  both  of 
which  were  the  things  he  might  properly  do  at  the  expense  of  the 
estate.  It  seems  to  us  that  a  proper  amount  to  be  allowed  to  him  in 
these  matters  is  the  sum  of  $1,000. 

The  attorney  stated  upon  his  examination  that  he  had  given  the 
executor  from  time  to  time  advice  in  regard  to  the  management  of 
the  estate,  and  upon  such  incidental  legal  questions  as  arose  in  that 
behalf.  The  value  of  those  services  he  did  not  attempt  to  fix. 
Inasmuch  as  it  appears  from  his  statement  that  he  had  received  the 
sum  of  $1,000  as  a  retainer,  and  it  is  fair  to  infer  from  his  receipt 
that  he  had  been  paid  some  other  sums  in  addition,  we  are  inclined 
to  think  that  the  retaining  fee  and  the  other  payments  made  to  liim, 
if  there  were  any,  are  large  enough  to  fully  pay  him  for  such  inci- 
dental services  as  he  may  have  rendered,  but  the  value  of  which  he 
did  not  state.  The  bill  contains  some  account  for  disbursements 
which  should  be  allowed  as  made. 
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The  result  of  this  examination  is  that  the  report  of  the  referee 
should  be  modified  by  allowing  the  payment  for  his  legal  expenses 
at  the  sum  of  $7,250,  and  allowing  his  disbursements,  which  were 
fixed  in  the  bill  at  $342.14,  the  whole  amounting  to  $7,592.14,  and 
as  modified  the  judgment  entered  upon  the  report  should  be 
affirmed,  without  costs  to  either  party  in  this  court. 

Yan  Brunt,  P.  J.,  Barrett,  Williams  and  Patterson,  JJ., 
concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  without  costs  to  either  party. 


Anton  Suhrada,  Appellant,  v.  Third  Avenue  Railroad  Company, 

Respondent. 

Verdict  —  ic?ien  the  action  of  the  trial  justice  in  setting  it  aside  toiU  not  be 
reversed — toeight  of  evidence. 

Great,  if  not  conclusive,  weight  must  be  given  to  the  action  of  a  trial  justice  who 
sets  aside  a  verdict  as  against  the  weight  of  evidence,  because  of  the  peculiar 
advantages  he  has  in  seeing  the  witnesses  and  in  hearing  their  testimony,  while 
the  Appellate  Division  is  confined  to  printed  testimony  reduced  to  a  narrative 
form. 

In  an  action  brought  to  recover  damages  resulting  from  alleged  negligence,  in 
which  the  evidence  of  the  plaintiff,  and  of  the  one  other  witness  called  by  him, 
whose  testimony  was  somewhat  contradicted  and  discredited  by  his  own  cross- 
examination,  was  refuted  by  five  witnesses,  four  of  whom  were  entirely  dis- 
interested, and  all  of  whom  had  an  opportunity  to  see  the  occurrence,  the  court 
considered  that  the  action  of  the  trial  justice  in  setting  aside  a  verdict  in  favor 
of  the  plaintiff  as  contrary  to  the  weight  of  evidence,  should  be  sustained. 

Appeal  by  the  plaintiff,  Anton  Suhrada,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Trial  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  5th  day 
of  November,  1896,  setting  aside  the  verdict  of  a  yxvy  and  grant- 
ing a  new  trial  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence. 

Surwner  B,  Stiles  and  JF".  L,  Wellman,  for  the  appellant. 

William  N.  Cohen^  for  the  respondent. 
App.  Div.— Vol.  XIY.        46 
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RUMSEY,  J. : 

The  plaintiff  was  injured  while  attempting  to  board  a  car  on  the 
defendant's  railroad  in  August,  1894.  The  question  presented  upon 
the  trial  was  whether  the  car  had  stopped  when  the  plaintiff 
attempted  to  get  on  board  of  it,  and  he  was  injured  by  the  sudden 
starting  of  it  before  he  was  able  to  get  his  footing  upon  the  car,  or 
whether  he  attempted  to  board  the  car  while  it  was  in  motion,  and 
was  thrown  down  and  hurt.  The  question  was  submitted  to  the 
jury  by  the  trial  judge,  with  appropriate  instructions,  and  by  them 
a  verdict  for  the  plaintiff  was  returned.  On  the  coming  in  of  that 
verdict,  upon  motion  of  the  defendant,  the  trial  judge  set  it  aside 
because  it  was  against  the  weight  of  evidence,  and  from  his  order 
this  appeal  is  taken. 

The  only  question,  of  course,  brought  up  for  review  upon  such 
an  appeal  is  whether  upon  the  whole  case  it  has  been  made  to  appear 
by  the  appellant  here  that  the  trial  judge  erred  in  setting  aside 
the  verdict.  In  deciding  that  question  the  appellate  court  labors 
under  peculiar  disadvantages.  It  goes  without  saying  that  after 
the  evidence  has  been  reduced  to  narmtive  form  as  required  by  the 
rules,  the  testimony  thus  edited  by  the  appellant's  attorney  in  the 
first  place,  and  revised  by  the  respondent's  attorney  after  him,  while 
it  may,  in  a  general  way,  present  the  facts  as  they  were  sworn  to  by 
the  witnesses,  fails  entirely  to  reproduce  any  other  of  the  incidents 
which  accompany  the  giving  of  testimony  and  are  so  essential  to 
enable  one  hearing  it  to  conclude  whether  the  witness  is  speaking 
the  truth  or  not.  Upon  paper,  and  especially  when  reduced  to  a 
narrative  form,  the  testimony  of  one  witness  is  just  as  good  as  the 
testimony  of  another,  but  upon  the  trial,  as  all  know,  this  is  far  dif- 
ferent. The  testimony  there  given  has  not  imdergone  any  change 
or  alteration.  The  trial  judge  and  the  jury  hear  it  from  the 
mouth  of  the  witness ;  they  see  the  witness  as  he  gives  it ;  they 
notice  the  manner  in  which  he  answers  the  question ;  his  intelli- 
gence ;  the  interest  which  he  shows  in  the  result  of  the  case ;  the 
emphasis  which  he  gives  to  the  answer  that  he  makes ;  his  way  of 
testifying ;  whether  he  is  a  swift  witness,  or  whether  he  carefully 
testifies  only  to  those  things  which  he  himself  has  observed.  All 
these  things,  which  are  apparent  as  the  testimony  of  the  witness  is 
given,  and  constitute  what  has  often  been  called  the  atmosphere  of 
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the  trial,  are  essential,  if  not  infallible,  aids  to  enable  one  hearing 
the  testimony  to  conclude  where  the  truth  lies.  But  when  the  case 
is  presented  to  the  appellate  court  all  that  is  changed ;  all  this 
atmosphere  has  been  removed  and  the  court  is  compelled  to  examine 
the  case  solely  upon  the  printed  testimony  which  has  been  reduced 
to  a  narrative  form  and  in  which  the  assertion  of  one  witness  is  pre- 
cisely as  forcible  as  the  assertion  of  another  one.  This  manifest 
imperfection  of  the  printed  case  has  led  to  the  adoption  of  the  rule 
that,  in  the  determination  of  appeals  from  orders  of  this  kind,  great, 
if  not  conclusive,  weight  must  be  given  to  the  decision  of  the  trial 
judge,  who  alone  has  had  the  benefit  of  all  those  criteria  which 
enable  one  to  judge  of  the  truthfulness  of  the  witnesses  who  have 
been  sworn  before  him.  So  nmch  weight  indeed  is  given  to  his 
conclusion  that  it  has  more  than  once  been  said  in  appeals  of  this 
kind  that  the  appellate  court  has  followed  the  decision  of  the  trial 
judge  largely  on  account  of  the  deference  which  is  due  to  his  con- 
clusion based  upon  all  the  testimony,  heard  under  the  advantages 
which  have  been  enumerated  above,  and  in  more  than  one  case  the 
decision  of  the  appeal  has  turned  upon  that  point. 

In  the  examination  of  this  case,  laboring  as  we  do  under  the  dis- 
advantages that  we  have  spoken  of,  we  are  nevertheless  able  to  see 
that  there  was  a  grave  preponderance  of  evidence  on  behalf  of  the 
defendant  upon  the  issue  which  was  presented  to  the  jury.  It  is 
quite  true  that  there  was  a  conflict  of  evidence,  but  that  fact  does 
not  necessarily  forbid  the  setting  aside  of  the  verdict  as  against  the 
weight  of  evidence.  If  there  is  no  evidence  upon  which  the  case 
can  be  sent  to  the  jury,  it  is  the  duty  of  the  court  to  nonsuit  or 
direct  a  verdict ;  so  if  there  is  no  evidence  in  the  case  on  one  side 
or  the  other,  the  question  whetlier  the  verdict  is  against  the  weiglit 
of  evidence  can  never  arise.  That  question  can  only  arise  when 
the  evidence  is  in  some  sort  conflicting,  and  although  there  may  be 
conflict  enougli  to  warrant  the  court  in  sending  the  case  to  the  jnry, 
yet  it  does  not  follow,  even  in  that  case,  that  the  court  may  not  set 
aside  the  verdict  if  it  is  against  what  the  court  believes  to  be  the  grave 
preponderance  of  the  proof.  {Mulligan  v.  N,  Y,  C,  i&  II,  R,  R,  R. 
Co.  J  UN.  Y.  Supp.  452.)  Even  if  there  is  a  conflict  of  testimony, 
the  preponderance  upon  one  side  or  the  other  may  be  so  very  great 
that  the  court,  although  the  case  should  have  been  sent  to  the  jury 
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in  the  first  instance,  would  be  justified  in  setting  aside  the  verdict 
and  ordering  a  new  trial,  if  justice  seemed  to  require  it.  "Where 
that  has  been  done,  as  in  this  case,  and  it  can  be  seen  that  the  great 
preponderance  of  evidence  is  opposed  to  the  verdict  which  the  jury 
rendered,  the  appellate  court  must  necessarily  give  weight  to  the 
presumption  that  the  order  was  correct,  which  always  exists  upon 
an  appeal  from  every  decision  of  every  court.  Especially  must  that 
presumption  be  considered  in  cases  of  this  kind  for  the  reasons 
which  we  have  already  stated  in  this  opinion. 

It  is  quite  true  that  the  court  is  not  always  bound  to  follow  the 
conclusion  reached  by  the  trial  judge,  and  cases  are  cited  to  us  upon 
this  appeal  in  which,  although  the  trial  judge  had  set  aside  the  ver- 
dict, his  order  was  reversed  by  this  court.  With  regard  to  those 
cases,  it  may  be  said  that,  upon  an  appeal  from  an  order  of  this 
kind,  every  case  must  stand  upon  its  own  peculiar  facts,  and,  except 
as  far  as  the  opinion  lays  down  some  general  principle,  the  decision 
in  one  case  can  never  be  used  as  a  decision  in  another  case,  where 
the  facts  and  the  circumstances  are  entirely  different.  This  rule  is 
illustrated  with  especial  strength  by  the  case  of  Layinan  v.  Ander- 
son i&  Co.  (4  App.  Div.  124),  where  this  court  set  aside  the 
order  of  the  trial  judge  granting  a  new  trial  upon  the  ground  that 
it  was  against  the  weight  of  evidence.  In  that  case,  the  burden  of 
proof  was  upon  the  defendant  to  establish  the  defense  which  alone 
would  free  him  from  his  liability  to  the  plaintiff.  The  plaintifFs 
case  was  proved  by  a  writing,  the  execution  of  which  was  admitted 
and  the  construction  of  which  was  not  in  dispute.  The  defendant 
could  only  succeed  by  establishing  practically  that,  at  the  time  that 
writing  was  given,  anotlier  and  cotemporaneous  oral  agreement  had 
been  entered  into,  which  substantially  changed  the  lights  of  the 
parties  as  they  appeared  in  the  agreement  evidenced  by  the  written 
paper.  The  testimony  offered  by  the  defendant  upon  that  point 
was  controverted  by  the  plaintiff  and  was  discredited  somewhat  by 
the  acts  of  the  witnesses  who  testified  on  behalf  of  the  plaintiff 
and  by  letters  written  by  the  plaintiff's  oflicials.  All  these  things 
appeared  aflirmatively  in  the  printed  case  upon  which  the  appeal 
was  taken,  and,  therefore,  the  court  felt  at  liberty  to  disregard  the 
judgment  of  the  trial  court  and  reverse  its  order  granting  a  new 
trial.     In  this  case,  the  circumstances  are  entirely  different    The 
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burden  of  proof  is  upon  the  plaintiff.  To  sustain  it,  he  gives  his 
own  testimony  and  that  of  one  other  witness,  who  is,  to  say  the 
least,  somewhat  contradicted  and  discredited  by  his  own  cross-exam- 
ination. On  the  other  hand  is  presented  the  testimony  of  five  wit- 
nesses, four  of  whom,  at  least,  are  entirely  disinterested ;  all  of 
whom  had  an  opportunity  to  see  the  occurrence  which  is  the  subject 
of  examination,  and  every  one  of  them  testifies  positively  to  facts 
which  contradict  the  testimony  of  the  plaintiff's  witnesses.  Upon 
such  a  state  of  affairs,  it  is  quite  clear  that  a  case  is  presented  where 
great  weight  should  be  given  to  the  conclusion  of  the  trial  judge, 
who  saw  the  witnesses  and  had  the  benefit  of  listening  to  their  oral 
examination.  For  these  reasons,  we  agree  with  the  conclusion  of 
the  trial  judge,  that  justice  is  more  likely  to  be  attained  by  setting 
aside  this  verdict  and  directing  a  new  trial  before  another  jury, 
where  this  question  can  be  examined  over  again. 

Van  Brunt,  P.  J.,  and  Barrett,  J.,  concurred ;  Williams  and 
Patteeson,  JJ.,  dissented. 

Order  affirmed,  with  costs  to  respondent  to  abide  the  event. 


Ellen  Anderson,  Respondent,  v.  Thomas  H.  McCann,  as  Executor, 
etc.,  of  Margaret  Hagoerty,  Deceased,  Appellant. 

Brferenee  under  the  statute  —  xohen  a  claim  has  not  been  unreasonably  resisted — 

costs. 

A  claim  for  ^15  against  a  decedent's  estate,  which  has  been  reduced  to  $321, 
cannot  be  said  to  have  been  unreasonably  resisted  by  the  executor,  and  he 
should  not  be  charged  with  the  costs  of  a  statutory  reference  in  respect 
thereto. 

Appeal  by  the  defendant,  Thomas  H.  McCann,  as  executor,  etc., 
of  Margaret  Haggerty,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  18th  day  of  June,  1896,  upon  an 
order  made  at  the  New  York  Special  Term  bearing  date  the  18th 
day  of  June,  1896,  and  entered  in  said  clerk's  office,  confirming  the 
report  of  a  referee,  upon  a  statutory  reference  of  a  claim  against  the 
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estate  of  defendant's  testator,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  15th  day  of  June,  1896,  allowing  costs  and 
disbursements  to  the  plaintiflF. 

Michael  T.  Sharkey^  for  the  appellant. 

WiUiain  C.  Arnold^  for  the  respondent. 
EUMSEY,  J. : 

The  claim  was  made  for  services  rendered  to  Mrs.  Haggerty 
during  her  lifetime.  Two  kinds  of  services  were  claimed  to  have 
been  rendered.  The  first  was  housework  done  for  the  testatrix 
between  the  1st  of  June,  1892,  and  the  Ist  of  January,  1895,  for 
which  the  referee  allowed  the  plaintiff  $195.  The  next  was  for 
nursing  tlie  testatrix  in  her  last  sickness,  between  the  Ist  of  Janu- 
ary, 1895,  and  the  6th  of  March,  1895,  for  which  tlie  referee  allowed 
the  plaintiff  $126.  Judgment  was  entered  upon  the  referee's  report 
for  the  amount  allowed  and  costs  and  disbursements.  The  case 
shows  nothing  from  which  the  referee  was  justified  in  finding  the 
value  of  the  services  rendered  by  the  plaintiff  to  Mrs.  Haggerty  for 
housework  to  be  $195.  It  is  entirely  silent  as  to  the  value  of  such 
services,  and  there  is  no  sufficient  evidence  to  enable  the  referee  to 
fix  accurately  the  amount  of  services  rendered.  For  these  reasons 
his  finding  in  that  regard  was  entirely  unwarranted  by  the  evidence 
and  cannot  l>e  sustained. 

There  was  perhaps  evidence  enough  to  warrant  his  fixing  the 
value  of  the  services  rendered  for  nursing  at  $126,  and  to  that 
extent  his  report  may  stand  if  the  plaintiff  shall  desire.  But  the 
award  of  costs  against  tlie  defendant  was  entirely  improper,  because 
it  is  quite  clear  that  a  claim  which  is  reduced  from  $615  to  $321 
npon  the  hearing,  cannot  be  said  to  be  unreasonably  resisted.  This 
would  be  so  even  if  the  referee  had  been  correct  in  awarding  to  the 
plaintiff  all  that  he  did  award  to  her ;  much  more  is  it  the  fact  when 
it  is  made  to  appear,  as  it  does,  that  there  was  no  foundation  for  the 
whole  of  the  award  which  he  actually  made. 

The  judgment,  therefore,  cannot  stand  in  its  present  condition,  but, 
as  from  the  testimony  it  appears  that  the  plaintiff  may  not  be  able 
upon  the  new  trial  to  make  any  greater  proof  than  she  has  already 
made  as  to  the  value  of  the  services  rendered  by  her  for  housework, 
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it  may  be  that  justice  can  be  done  in  the  case  without  the  reversal 
of  the  entire  judgment.  To  that  end  we  shall  direct  that  the  judg- 
ment shall  be  reversed  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event,  unless  the  plaintiff  shall  stipulate  that 
the  judgment  may  be  reduced  to  the  sum  of  $126,  with  interest  from 
March  6,  1895,  with  the  referee's  fees  and  disbursements ;  and,  if  she 
shall  so  stipulate,  then  the  judgment,  as  so  modified,  shall  be 
affirmed,  without  costs  to  either  party  in  this  court. 

Van  Brunt,  P.  J.,  Barrett,  "Williams  and  Patterson,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event,  unless  plaintiff  stipulate  that  the  judgment  be  reduced  to  $126, 
with  interest  from  March  6,  1895,  with  the  referee's  fees  and  dis- 
bursements ;  and,  if  she  so  stipulate,  judgment,  as  so  modified, 
affirmed,  without  costs  to  either  party. 


Olfveb  M.  Abkenburgh,  Respondent,  v.  Robebt  H.  Arkenburgh, 

Appellant. 

When  one  determination  can  be  renewed  upon  an  appeal  from  another — irregularis 
ties  in  entering  jxidginent  are  not  juriedictional  —  riglits  under  a  special  appear- 
ance demanding  notice  of  a  reference  upon  an  application  for  judgment. 

A.  judgment  debtor  cannot,  upon  an  appeal  from  an  order  denying  a  motion  to 
set  aside  an  execution,  review  two  prior  orders  denying  motions  to  set  aside 
the  judgment  upon  which  the  execution  was  issued,  as  the  right,  upon  an 
appeal  from  one  determination,  to  review  another  determination  not  necessarily 
dependent  upon  it,  is  confined,  by  section  1301  of  the  Code  of  Civil  Pro- 
cedure, exclusively  to  an  appeal  taken  from  a  final  judgment  and  from  a  final 
order  in  special  proceedings. 

An  irregularity,  occurring  in  an  action,  subsequent  to  the  time  when  the  court 
acquired  jurisdiction  by  the  service  of  a  summons  pursuant  to  an  order  of 
publication,  relative  to  the  giving  of  notice  in  the  proceedings  to  enter  judg- 
ment, is  not  jurisdictional  in  its  nature,  and  the  judgment,  although  voidable, 
would  not  be  void,  and,  until  avoided,  an  execution  issued  upon  it  would  be 
valid. 

Where  a  defendant  has  not  appeared  generally  in  an  action,  but  has  merely 
demanded  notice,  under  subdivision  2  of  section  1219  of  the  Code  of  Civil  Pro 
cedure,  of  the  execution  of  any  reference  or  writ  of  inquiry  which  might  be 
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granted  upon  any  application  for  judgment,  lie  is  merely  entitled  to  five  days' 
notice  of  the  time  and  place  of  the  execution  of  a  reference,  and  cannot,  upon 
that  reference,  litigate  the  question  whether  the  cause  of  action  exists  against 
him. 

Appeal  by  the  defendant,  Robert  H.  Arkenbiirgh,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term,  bear- 
ing date  the  Slst  day  of  December,  1896,  and  entered  in  said  clerk's 
office,  denying  his  motion  to  set  aside  an  execution  issued  in  the 
action,  with  notice  of  intention  to  bring  up  for  review  upon  such 
appeal  three  separate  orders  dated,  respectively,  June  17,  July  16, 
and  July  31,  1896.  The  orders  of  June  seventeenth  and  July  six- 
teenth denied  the  defendant's  motion  to  vacate  the  judgment,  and 
the  order  of  July  thirty-lirst  denied  his  motion  to  resettle  the  order 
of  July  sixteenth. 

Charles  Edward  Souther^  for  the  appellant. 

Robert  F.  LitUe^  for  the  respondent. 

RUMSEY,  J. : 

By  this  appeal  the  defendant  seeks  to  set  aside  an  execution  issiied 
upon  an  existing  judgment,  although  the  execution  itself,  so  far  as 
appears,  is  entirely  valid.  He  seeks  also  upon  the  appeal  from  the 
order  denying  the  motion  to  set  aside  the  execution  to  review  two 
other  orders,  long  before  made,  denying  motions  to  set  aside  the 
judgment,  although,  it  seems,  separate  appeals  have  been  taken  from 
those  orders,  and  are  now  pending  in  this  court.  As  to  so  much  of 
his  appeal,  it  clearly  cannot  be  maintained.  The  right  upon  an 
appeal  from  one  determination  to  review  another  determination,  not 
necessarily  dependent  upon  it,  is  confined  exclusively  to  an  appeal 
taken  from  a  final  judgment  and  from  a  final  order  in  special  pro- 
ceedings. (Code  Civ.  Proc.  §  1301.)  Therefore,  so  much  of  his 
appeal  as  attempts  to  review  the  orders  of  the  court  below,  denying 
the  motion  to  set  aside  this  judgment,  cannot  be  considered  here. 
But,  nevertheless,  we  are  bound  to  consider  the  proceedings  upon 
which  the  judgment  was  entered,  so  far  as  to  enable  us  to  ascertain 
whether  there  was  jurisdiction  in  the  court  to  enter  it,  for,  if  there 
was  no  jurisdiction,  and  the  judgment  is  void,  then  it  is  no  judg- 
ment, and  there  was  no  right  to  issue  an  execution  upon  it. 
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In  fche  examination  of  that  question  we  start,  in  the  first  instance, 
witli  the  fact  established  that  the  order  of  publication  in  this  action 
was  properly  made,  because  that  had  been  determined  by  every  court 
to  which  an  appeal  could  be  taken.     {Arhenburgh  v.  Arkenhurghy 
148  N.  Y.  756.)     There  is  no  complaint  upon  the  part  of  the  defend- 
ant that  there  was  any  defect  in  the  service  of  the  summons,  and 
that  service  seems  to  have  been  suflSciently  proved  by  the  papers 
filed  with  the  judgment  roll.     It  is  not  disputed  that  an  attachment 
was  granted,  and  the  papers  show  that  it  was  properly  levied.     The 
court,  therefore,  acquired  full  jurisdiction  in  the  case.     The  only 
ground,  then,  upon  which  the  defendant  can  stand  is  that  there  was 
some  irregularity  in  the  proceedings  taken  before  the  court  for  the 
entry  of  judgment,  after  the  court  had  acquired  jurisdiction  by  the 
service  of  the  summons,  pnssuant  to  the  order  of  publication.     If 
there  was  any  irregularity  subsequent  to  that  time,  in  the  giving  of 
notice  in  the  proceedings  to  enter  judgment,  such  an  irregularity  is 
not  jurisdictional  in  its  nature,  and  the  judgment,  although  it  might 
l>e  liable  to  be  set  aside,  would  not  be  void,  and,  until  it  was  set 
aside,  an  execution  issued  upon  it  would  be  perfectly  good. 

But  there  was  no  irregularity  in  the  proceedings.  There  was  no 
general  appearance  of  the  defendant  in  the  action.  Although  it 
seems  that  he  has  become  a  resident  of  this  State  since  the  summons 
was  serveclf  he  has  carefully  avoided  any  such  appearance  in  the 
action  as  would  give  the  court  full  jurisdiction  of  his  person.  The 
only  thing  that  he  caused  to  be  done  was  to  demand  notice  of  the 
execution  of  any  reference  or  writ  of  inquiry  which  might.be 
granted  upon  any  application.  This  was  not  a  general  appear- 
ance and  did  not  entitle  him  generally  to  notice  of  the  proceed- 
ings in  the  action.  All  that  it  entitled  him  to  was  five  days'  not^e 
of  the  time  and  place  of  the  execution  of  the  reference.  (Code 
Civ.  Proc.  §  1219,  subc^.  2.)  This  he  had,  and  not  only  did  he 
have  it  but  he  appeared  upon  the  execution  of  that  reference.  He 
was  not  entitled  to  any  notice  of  the  application  to  the  court  for  the 
appointment  of  a  referee  or  the  application  to  confirm  the  report  of 
the  referee  after  it  had  been  made.  The  appearance  which  he 
made  in  the  case  was  limited ;  it  was  made  for  a  special  purpose 
and  it  gave  him  only  just  such  rights  as  the  Code  said  he  was 
App.  Div.— Yol.  XTV.        47 
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entitled  to,  and  if  he  secured  those  rights  he  mnst  be  contented.  If 
he  desired  any  further  notice  he  could  only  become  entitled  to  it  by 
3ippearing  generally  in  the  action,  which  he  did  not  see  tit  to  do. 
The  papers  required  by  section  1217  of  the  Code  of  Civil  Procedure 
appear  to  have  been  in  the  judgment  roll,  and  the  printed  case  con- 
takis  each  one  of  them  in  precig^ly  the  form  directed  by  the  statute. 

The  effort  on  the  part  of  the  defendant  here  to  attack  upon  this 
motion  the  sufficiency  of  the  proof  which  was  given  before  the 
referee,  and  upon  which  the  court  acted  in  directing  the  judgmeut 
against  the  defendant,  is  of  no  avail.  When  he  failed  to  appear 
and  answer  in  the  case  he  was  not  in  a  situation  to  deny  any  of  the 
facts  alleged  in  the  complaint,  and  if  proof  taken  before  the  court 
or  referee  was  sufficient  in  any  aspect  of  the  case  to  satisfy  a  judge 
that  a  cause  of  action  existed,  it  is  enough,  and  the  defendant,  who 
has  no  standing  except  to  be  present  upon  the  execution  of  the 
reference,  cannot  be  heard  to  complain.  He  cannot,  upon  such  a 
limited  appearance  as  he  chose  to  make,  litigate  the  question 
whether  a  cause  of  action  against  him  exists. 

Upon  a  careful  examination  of  the  case,  we  are  of  the  opinion 
that  not  only  was  this  judgment  perfectly  valid,  but  that  there  was 
no  irregularity  whatever  in  the  steps  that  were  taken  leading  up  to 
it,  and  that  it  is  entirely  good.  The  execution,  therefore,  had  a 
valid  judgment  behind  it  and  no  ground  appears  for  setting  it  aside. 
The  order  denying  the  motion  to  set  it  aside  must  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Van  Brunt,  P.  J.,  Barrett,  Williams  and  Patfersom,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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MoKTiMER  Stiefel,  08  Recciver  of  the  New  York  Novelty  Com- 
pany, Appellant,  v.  New  York  Novelty  Company,  Defend- 
ant; Isabella  Schwab,  Sophia  Schwab  and  Ada  Schwab, 
Respondents. 

Ckxrporation —  transfers  by  it  of  money  and  notes  infravd  of  creditors — they  justify 
equitaiMe  relief — an  objection  tfiat  a  cause  of  action  is  legal  must  be  raised  by 
answer  or  demurrer — right  of  a  temporary  receiver  to  sue, 

A  complaint  made  by  a  receiver  of  a  domestic  manufacturing  corporation, 
appointed  July  25,  1894,  alleged  that  on  July  17,  1894,  the  corporation  con- 
fessed Judgment  to  an  individual  who,  by  execution,  took  possession  of  and  sold 
the  tangible  assets  of  the  corporation;  that  on  July  16,  1894,  while  insolvent 
and  in  contemplation  of  insolvency,  and  with  intent  to  prefer  one  of  the 
defendants  who  was  then  a  shareholder,  it  paid  her  a  sum  of  money,  and  in  like 
manner, made  similar  payments  to  two  other  shareholders;  that  when  these 
payments  and  alleged  preferences  were  made,  the  corporation  had  refused  pay- 
ment of  its  notes  and  other  obligations;  that  the  payments  in  question  were 
made,  and  were  accepted,  with  intent  to  hinder,  delay  and  defraud  the  credit- 
ors of  the  corporation,  and  in  violation  of  the  statute  (§  48  of  chap.  688  of  1892). 

BM,  that  the  complaint  stated  a  cause  of  action ; 

That  the  causes  of  action  were  not  legal  in  their  nature,  although  the  property 
transferred  was  merely  money  and  notes,  as  the  assets  of  the  corporation  con- 
stituted a  trust  fund  for  the  payment  of  creditors  and  stockholders,  and  illegal 
transfers  of  such  a  fund,  made  in  contravention  of  the  statute  and  in  fraud  of  ^ 
creditors,  are  well-recognized  subjects  of  equity  jurisdiction; 

That,  even  if  it  appeared  that  the  only  relief  practicable  was  the  awarding  of 
a  money  judgment,  the  court  having  taken  jurisdiction  of  the  action  in  equity, 
should  retain  it  and  award  damages. 

Semble,  that  in  any  event  an  objection  that  the  causes  of  action  were  not  equi- 
table in  their  nature,  but  were  legal,  for  money  paid  and  received  in  violation  of 
the  statute,  could  be  raised  only  by  answer  or  demurrer,  and  not  having  been 
so  raised,  such  objection  must  be  deemed  to  have  been  waived. 

The  plaintiff  in  such  an  action  is  entitled  to  the  relief  that  the  transfers  of  the 
money  and  notes  be  declared  void:  that  the  money  and  notes  be  accounted  for 
and  turned  over  by  the  defendants  to  the  plaintiff;  that  the  plaintiff  hold  the 
money  and  property,  subject  to  the  order  of  the  court,  and  that  injunctions  be 
granted  restraining  the  defendants  from  disposing  of  the  property. 

Semble,  that  the  court  will  not  consider,  for  the  first  time,  upon  an  appeal  the 
question  whether  or  not  such  an  action  was  begun  before  or  after  the  plaintiff 
was  appointed  permanent  receiver. 

Semble,  that  a  temporary  receiver  may  maintain  such  an  action. 

Appeal  by  the  plaintiff,  Mortimer  Stiefel,  as  receiver  of  the  New 
York  Novelty  Company,  from  a  judgment  of  the  Supreme  Court 
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in  favor  of  the  defendants  Sophia  Schwab  and  others,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  24th  day 
of  March,  1896,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  New  York  Special  Term  dismissing  the  compIaintB. 

Edgar  G.  Lauer,  for  the  appellant. 

Edwin  T,  Taliaferro  and  Benjamin  Tuska^  for  the  respondents. 

Williams,  J..: 

The  complaints  were  dismissed  at  the  trial  on  the  motioQ  of  the 
defendants  without  any  evidence  being  taken.  The  two  actions; 
were,  by  order  of  the  court,  consolidated  and  to  be  tried  as  one 
upon  their  respective  pleadings  already  made.  The  amended  com- 
plaint in  the  action  against  Sophia  and  Isabella  Schwab  alleged  that 
on  and  prior  to  July  17,  1894,  the  defendant  company  was  a 
domestic  manufacturing  corporation ;  that  on  July  26,  1894,  in  an 
action  in  the  Superior  Court,  New  York,  wherein  Frank  King  was 
plaintiff  and  the  defendant  company  was  the  defendant,  plaintiff 
was,  by  order,  appointed  temporary  receiver  of  the  property  of  tlie 
defendant  company,  and  duly  qualified  ajs  such  and  executed  and 
filed  his  bond,  as  required  by  the  order ;  that  on  the  14th  of  Sep- 
tember, 1894,  by  the  final  decree  in  the  same  action,  plaintiff  was 
appointed  permanent  receiver  of  the  defendant  company,  and  is 
now  acting  as  such  receiver ;  that  on  July  17,  1894,  the  defend- 
ant company  confessed  judgment  to  one  Edward  P.  Hatch,  and 
under  such  judgment  and  an  execution  issued  thereon  Hatch  took 
possession  of  the  tangible  assets  of  the  defendant  company  and 
caused  them  to  be  sold  at  auction ;  that  on  July  16,  1894,  the 
defendant  company,  while  insolvent  and  in  contemplation  of  insol- 
vency, and  with  intent  to  give  a  preference  to  the  defendant  Sophia 
Schwab,  paid  to  her  $5,950 ;  that  at  the  time  of  such  payment 
Sophia  Schwab  was  a  shareholder  and  otherwise  interested  in  the 
corporation  ;  that  on  July  16,  1894,  the  defendant  company^  while 
insolvent  and  in  contemplation  of  insolvency,  and  with  intent  to 
give  a  preference  to  the  defendant  Isabella  Schwab,  paid  to  her 
$13,500 ;  tliat  at  the  time  of  such  payment  Isabella  Schwab  was  a 
shareholder  and  otherwise  interested  in  the  corporation ;  that  when 
these  payments  and  preferences  were  made  the  corporation  had 
refused  payment  of  its  notes  and  other  obligations,  and  such  pay- 
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ments  were  made  by  the  defendant  company  and  accepted  by  the 
defendants  Sophia  and  Isabella  Schwab  with  intent  to  hinder, 
delay  and  defmud  the  creditors  of  the  defendant  company,  and  in 
violation  of  tlie  statute  respecting  payments  by  domestic  corpora- 
tions, and  judgment  was  demanded  that  such  payments  be  declared 
to  have  been  made  in  violation  of  the  statute,  in  fraud  of  creditors, 
and  to  be  null  and  void ;  that  the  defendants  Sophia  and  Isabella 
Schwab  be  compelled  to  account  for  the  moneys  so  received  by 
them,  and  be  directed  to  turn  the  same  over  to  the  plaintiff;  that 
they  be  enjoined,  pending  the  action,  from  disposing  of  the  moneys, 
except  to  the  plaintiff,  and  for  such  other  relief  as  might  be  just. 

The  complaint  in  the  action  against  Ada  Schwab  was  of  similar 
import,  except  that  the  property  transferred  to  this  defendant  was 
alleged  to  be  the  notes  of  third  parties,  of  the  value  of  $2,500,  and 
there  were  some  other  allegations  in  the  complaint  not  found  in  the 
former  one  referred  to. 

It  was  upon  these  complaints  that  the  motion  to  dismiss  was  made. 
The  ground  upon  which  the  court  granted  the  motion  and  dismissed 
the  complaints  was  that  the  causes  of  action  were  not  equitable  in 
their  nature,  but  were  merely  for  money  paid  and  received  in  viola- 
tion of  a  statute.  This  was  not  a  sufficient  ground  for  the  dismissal 
of  the  complaints.  It  is  well  settled  that  this  question  must  be 
raised  by  answer  or  demurrer,  and  cannot  be  raised  for  the  first 
time  at  the  trial.  {Tovm  of  Mentz  v.  Gook^  108  N.  Y.  504; 
0»trmd&t  V.  Weler,  114  id.  95,  102;  Hyatt  v.  IngaUs,  124  id.  93, 
105 ;  WaUs  v.  Alder,  130  id.  646-648 ;  W.  S.  BamJc  v.  Town  of 
Sdon^  136  id.  465,  473 ;  Lough  v.  Outerbridge,  143  id.  271-276.) 

These  cases,  we  think,  lay  down  the  rule  clearly  applicable  to  this 
case.  Other  cases  are  cited  by  counsel,  but  they  are  distinguishable 
from  this  case  and  the  cases  above  cited,  and,  we  think,  are  not  appli- 
cable here.  Tbere  was  a  waiver  by  the  defendants  of  the  riglit  to 
try  these  actions  as  actions  at  law  by  the  failure  to  raise  the  question 
by  de«nurrer  or  answer. 

We  think,  moreover,  that  the  learned  trial  judge  erred  in  holding 
that  the  causes  of  action  alleged  in  the  complaints  were  not  equi- 
table in  their  nature.  The  actions  were  brought  to  set  aside  illegal 
transfers  of  trust  property  and  to  recover  such  property.  The 
transfers  were  not  only  alleged  to  have  been  made  in  contravention 
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of  the  statute  (§  48,  chap.  688,  Laws  of  1892),  which  provided, 
among  other  things,  that  "every  person  receiving  by  means  of  any 
sucli  prohibited  act  or  deed  any  property  of  the  corporation  shall  be 
Ixjnnd  to  account  therefor  to  its  creditors  or  stockholders  or  other 
trustees,"  but  were  also  alleged  to  have  been  made  in  fraud  of  cred- 
itors. It  is  well  settled  that  the  assets  of  a  corporation  constitute  a 
trust  fund  for  the  payment  of  creditors  and  stockholders.  {Bartlett 
V.  Drew,  67  N.  Y.  587;  Oole  v.  M.  L  Co,,  133  id.  164.) 

An  action  to  set  aside  such  illegal  transfers  made  in  contravention 
of  the  statute  and  in  fraud  of  creditors,  and  to  recover  such  assets, 
presents  well-recognized  subjects  of  equity  jurisdiction.  In  this  case 
the  property  transferred  was  money  and  notes,  but  the  plaintiff  was 
entitled  to  the  same  relief  as  in  case  of  the  transfer  of  real  estate  or 
personal  property  other  than  moneys  and  notes.  The  relief  asked 
for  was  entirely  proper.  1.  That  the  transfers  of  the  money  and 
the  notes  be  declared  void.  2.  That  the  money  and  notes  be 
accounted  for  and  turned  over  by  the  defendants  to  the  plaintiff. 
3.  That  the  plaintiff  hold  the  money  and  property  subject  to  the 
ordef  of  the  court.  4.  That  injunctions  be  granted  restraining 
defendants  from  disposing  of  the  property.  5.  For  such  further 
relief  as  might  be  just  and  equitable.  If  these  actions  had  related 
to  real  property  or  specific  articles  of  personal  property,  it  could  not 
be  doubted  that  the  suits  were  properly  in  equity.  There  can  be  no 
distinction  by  reason  of  the  property  being  money  and  notes.  The 
plaintiff  could  not  be  limited  to  a  money  judgment  against  the 
defendants.  The  actions  and  the  relief  sought  therein  were  in  their 
nature  equitable,  and  the  court  having  taken  jurisdiction  of  the 
actions  as  equitable,  was  not  justified  in  dismissing  the  complaints, 
even  if  it  appeared  that  the  only  relief  practicable  was  tlu^  awarding 
of  money  judgments.  It  was  said  in  Dudley  v.  Congregdtian,  etc. 
(138  N.  Y.  459),  "  When  facts  are  made  out  which  bring  lie  case 
within  the  general  jurisdiction  of  equity,  the  court  will  nov  allow 
the  case  to  fail,  because  the  specific  relief  prayed  for  is  no  longSiPrac- 
ticable,  but  in  such  a  case,  as  a  substitute  for  the  relief  dema)l^> 
will  award  an  equivalent  in  damages,  thus  ending  the  controv«5% 
instead  of  sending  the  parties  to  a  court  of  law  for  that  purpo.'* 
(Citing  Valentine  v.  Richardt,  126  N.  Y.  277 ;  Lynch  v.  M.  JE^- 
Co,,  129  id.  274 ;  Van  Rensselaer  v.  Van  RensseLa^r^  113  id.  5^) 
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It  is  apparent,  therefore,  that  the  decision  ordering  judgment  upon 
the  ground  stated  therein  was  erroneous.  It  is  said,  however,  that 
the  judgment  should  not  be  reversed,  but  the  decision  should  be 
sustained  upon  another  ground,  not  considered  or  relied  upon  by 
the  court,  to  wit,  that  the  actions  were  brought  while  the  plaintiff 
was  merely  a  temporary  receiver,  and  before  his  appointment  as 
permanent  receiver,  and  that  he  could  not  maintain  the  action  in 
his  capacity  as'  temporary  receiver.  This  question  seems  to  have 
been  detennined  by  the  Court  of  Appeals  adversely  to  the 
respondent's  contention  in  Nealis  v.  American  Tvbe  cfe  Iron  Co. 
(150  N.  Y.  42).  Moreover,  the  two  actions  were  in  fact  com- 
menced, were  questions  of  fact,  and  did  not  appear  upon  the 
face  of  the  complaints  upon  which  the  trial  was  had.  No  proof 
was  given  upon  this  subject,  and  no  concession  was  made  as  to  the 
facts  at  the  trial.  Indeed,  the  court  did  not  consider  this  question  at 
all,  and  we  should  not  attempt  to  settle  these  facts  here.  It  seema 
that  the  summons  in  both  actions  were  served  after  the  plaintiff  was 
appointed  permanent  receiver.  As  to  the  action  against  Ada  Schwab, 
there  can  be  no  doubt  that  it  was  commenced  long  after  such  appoint- 
ment, and  no  proceedings  of  any  kind  were  had  therein  before  such 
appointment.  As  to  the  action  against  Isabella  and  Sophia  Schwab, 
the  summons  was  served  after  the  appointment  as  permanent  receiver, 
but  it  is  claimed  that  the  summons  and  complaint  and  an  affidavit  were 
made  and  presented  to  the  court,  and  an  order  to  show  cause  granted 
thereon,  including  a  temporary  injunction,  before  such  appointment. 
None  of  these  papers  were,  however,  served  until  after  such  appoint- 
ment had  been  made.  None  of  these  papers  were  presented  to  the 
trial  court,  and  the  learned  judge  did  not  consider  them  nor  pass 
upon  this  question  here  raised. 

Our  conclusion  is  that  the  judgment  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
event. 

Van  Bbunt,   P.  J.,   Patterson,  O'Brien  and  Inoraham,  J  J., 
^'  concurred. 

[W}  Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 

%  event 
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Tbbesa  Cough  UN  and  Thomas  J.  Eeekan  v.  James  Fay,  as  Execu- 
tor, etc.,  of  Owen  Keen  an,  Deceased,  and  James  Fbanoib  Fat. 

Will  —  when  the  phrcae  **  general  fund  of  my  estate**  means  the  residuary  estate. 

The  fifth  clause  of  the  will  of  Owen  Eeenan  directed  the  sale,  and  disposed  of 
the  proceeds,  of  certain  real  estate  which  was  speciflcallj  described.  The 
eighth  clause  gave  the  residue  of  his  estate  to  the  trustees  of  his  children 
named  in  the  fifth  clause,  and  his  wife,  to  be  used  and  expended  for  them  in 
accordance  with  the  provisions  of  the  fifth  clause.  This  eighth  clause  covered 
three  notes  of  James  F.  Eeenan  for  $5,000  each.  A  codicil  to  his  will  gave  to  his 
executors,  in  trust  for  his  daughter  Marcella,  one  of  the  promissory  notes  of 
James  F.  Eeenan,  the  income  therefrom  for  her  use  and  benefit  during  her  life, 
and  after  her  death  to  go  to  her  issue,  if  any;  but  if  she  had  none,  then  to  go 
in  the  general  fund  of  his  estate,  to  be  divided  as  therein  set  forth.  Marcella 
died  after  the  testator,  and  without  issue. 

HM,  that  the  expression,  "general  fund  of  my  estate,"as  used  in  the  codidl, 
meant  the  residuary  estate  disposed  of  by  the  eighth  clause  of  the  will,  and 
that  it  was  the  intent  of  the  testator,  in  the  contingency  mentioned,  that  the 
note,  which  belonged  to  the  residuary  estate  originally,  should  return  to  and 
be  disposed  of  in  the  same  manner  as  the  general  residuary  estate; 

That  the  fund  created  under  the  fifth  clause  consisted  of  specific  property  and 
could  not  be  considered  as  the  general  fund  of  his  estate. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Charles  Stravsa^  for  the  plaintiflfe. 

Danviel  DaJ/y^  for  the  defendants. 

Williams,  J. : 

Owen  Keenan  died  August  25,  1877,  leaving  a  will  and  codicil, 
which  were  admitted  to  probate  September  11,  1877.  The  testator 
was  twice  married.  At  the  time  of  his  death  he  left  three  children 
by  his  first  wife,  named  Marcella,  John  J.  and  James  T.,  and  a 
grandchild,  son  of  another  child  by  his  first  wife,  such  child  being 
deceased,  and  the  grandchild  being  named  James  F.  Fay.  The  tes- 
tator also  left  a  second  wife,  his  widow,  and  three  children  by  her, 
named  Teresa,  Thomas  J.  and  Eugene.  The  widow  and  Eugene 
have  died  since  the  death  of  the  testator,  and  the  plaintijQFs  are  the 
two  only  surviving  children  of  the  testator  by  his  last  wife,  the 
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widow.  The  defendants  are  the  grandson,  James  J.  Fay,  and  his 
father^  James  Fay,  as  sole  surviving  executor  of  the  will  of  the 
testator. 

By  the  will,  dated  July  14,  1877,  the  testator,  after  providing  for 
the  payment  of  his  debts  and  faneral  expenses,  by  the  second 
clause  gave  his  daughter  Marcella  a  house  and  lot,  during  her.  life, 
to  go  to  her  issue,  if  any,  at  her  death,  and,  in  the  event  there  were 
no  such  issue,  to  testator's  heirs ;  also  $300  per  year  for  ten  years, 
to  be  paid  out  of  the  testator's  estate  described  in  the  fifth  clause  of 
the  will. 

By  the  third  clause  he  gave  to  his  executors,  as  trustees  of  his  son 
John  J.,  another  house  and  lot,  providing  if  such  son  should  become 
a  careful,  prudent,  steady  and  sober  man  it  was  his  wish  and  desire 
that  the  trnstees  should  convey  the  house  and  lot  to  the  son,  but  in 
the  meantime  the  trustees  should  pay  the  income  of  the  honse  and 
lot  to  such  son  quarterly  if  he  became  a  careful,  prudent,  steady 
and  sober  man,  bat  if  he  did  not,  the  trustees  should  accumulate  the 
income  and  pay  it,  in  whole  or  in  part,  to  such  son  whenever  the 
trustees  should  deem  it  proper  and  prndent  so  to  do,  and  if  such  son 
should  not  return  to  New  York  city  within  twenty  years  from  the  date 
of  tlie  will  the  trustees  should  sell  the  house  and  lot  and  divide  the 
proceeds  equally  between  his  daughter  Marcella  and  his  son  James 
F.,  and  in  case  of  their  death  the  lawful  children  of  each  to  take  the 
parents'  share,  or  in  case  there  be  no  children  the  survivor  to  take 
the  whole. 

By  the  fourth  clause  he  gave  to  his  son  James  F.  another  house 
and  lot^  upon  which  his  executors  were  directed  to  expend  $4,600, 
and  in  case  of  his  death  without  lawful  issue  the  house  and  lot  to 
revert  to  testator's  heirs. 

By  the  fifth  clause  he  gave  to  his  three  children,  Teresa,  Thomas 
J.  and  Eugene,  his  wife  (the  widow),  and  his  grandson,  James  F. 
Fay,  several  other  houses  and  lots  for  the  support  of  his  wife  and 
the  support,  maintenance  and  education  of  his  said  three  children  until 
the  youngest  became  twenty-one  years  of  age,  and  directed  his 
executors  to  sell  all  the  real  property  thereinbefore  described 
(except  that  devised  to  Marcella,  James  F.  and  John  J.),  or  any 
part  of  it,  at  any  time,  and  out  of  the  proceeds  to  pay  over  to  his 
App.  Div.— Vol.  XIV.         48 
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wife  (the  widow),  for  her  own  use  and  in  lieu  of  lier  dower  in  the 
property  described,  the  one-third  part  of  the  same,  and  the  remainder 
to  be  divided  in  equal  shares  between  these  children  and  the  grand- 
child, and  invest  the  same  for  them  until  each  should  attain  the  age 
of  twenty-one  years,  when  each  should  receive  his  or  hef  share,  and 
in  case  of  the  death  of  either  of  the  four  leaving  lawful  issue  such 
issue  to  take  the  share  of  their  parent ;  and  further  directed  the 
executors  to  pay  over  to  his  wife  (the  widow)  one-third  of  the 
income  derived  from  the  real  estate,  for  her  own  use  and  in  lieu  of 
dower  interest  in  his  other  real  estate,  which  she  should  release 
within  three  months  of  his  death,  the  remaining  two-thirds  to  be 
used  for  the  support,  maintenance  and  education  of  the  children  as 
therein  provided,  his  grandson  not  to  participate  in  the  income  of 
the  estate  until  sold,  or  the  younger  children  became  twenty-one 
years  of  age,  and  in  case  of  the  death  of  either  of  the  four  before 
the  age  of  twenty-one  years,  without  issue,  his  share  to  go  to  the 
survivors  then  living,  or  their  lawful  issues,  if  any  one  be  dead. 

By  the  sixth  clause  he  gave  his  sister.  Marguerite  Reynolds,  $1,000,. 
to  be  paid  from  the  income  from  the  real  estate  described  in  the  fifth 
clause. 

By  the  seventh  clause  he  gave  his  nephew,  Owen  Keenan,  $1,000, 
to  be  paid  from  the  income  of  the  real  estate  described  in  the  fifth, 
clause. 

By  the  eighth  clause  he  gave  all  the  rest,  residue  and  remainder  of 
his  estate,  real  and  personal,  to  the  trustees  of  his  children  named  in 
the  fifth  clause,  and  his  wife,  to  be  used  and  expended  for  them  in 
accordance  with  the  provisions  of  the  fifth  clause,  and  by  the  last 
clause  he  appointed  executors  of  the  will. 

By  the  codicil,  dated  August  24, 1877,  he  gave  his  brother  Patrick 
his  horses,  wagons,  robes,  etc.,  and  to  his  executors  in  trust  for  his 
daughter  Marcella  a  promissory  note  made  by  James  F.  Keenan  for 
$5,000,  dated  July  11,  1877,  payable  three  years  from  date,  with 
interest,  the  income  therefrom  for  her  use  and  benefit  during  her 
lifetime,  and  after  her  death  to  go  to  her  issue,  if  any ;  but  if  she 
had  none,  then  to  go  in  the  general  fund  of  his  estate,  to  be  divided 
as  therein  set  forth,  and  expressed  his  wish  as  to  Marcella's  living 
with  his  wife  (the  widow)  during  life,  or  until  married,  etc.,  etc.  It 
is  agreed  between  the  parties  that  the  property  devised  under  the 
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second  clause  of  the  will  was  worth  $12,000,  under  the  third  clause 
$14,000,  under  the  fourth  clause  $25,000,  under  the  fifth  clause 
$100,000,  and  under  the  eighth  clause,  a  bond  and  mortgage  of 
$1,130,  three  notes  of  James  F.  Keenan  of  $5,000  each,  and  $1,000 
insurance  stock.  Since  the  death  of  the  testator  his  daughter  Marcella 
has  died  without  issue,  and  the  $5,000  note  described  in  the  codicil 
is  in  the  hands  of  the  only  surviving  executor,  James  Fay,  awaiting 
the  result  of  this  submission.  The  question  submitted  is :  Wliat  is 
the  meaning  of  the  term  "  general  fund  of  my  estate  "  in  the  codi- 
cil, and  does  this  provision  of  the  codicil  make  the  $5,000  a  part  of 
the  residuary  estate  to  be  distributed  under  the  eighth  clause  of  the 
will? 

If  the  answer  to  this  question  is  in  the  affirmative,  judgment  is  to 
be  rendered  for  plaintiffs,  giving  them  each  one-half  of  the  fund ;  if 
in  the  negative,  then  in  favor  of  the  defendant,  giving  the  plaintiffs 
and  defendant  James  F.  Fay  each  one-third  of  the  fund.  The 
plaintifis  claim  the  "  general  fund  of  my  estate  "  was  that  disposed 
of  in  the  eighth  clause,  while  the  defendants  claim  it  was  that  dis- 
posed of  by  the  fifth  clause.  It  seems  to  us  clear  that  by  the  expres- 
sion "  general  fund  of  my  estate,''  as  used  in  the  codicil,  was  meant 
the  residuary  estate  disposed  of  by  the  eighth  clause  of  the  will. 
The  note  for  $5,000  belonged  to  this  residuary  estate  before  it  was 
disposed  of  by  the  codicil,  and  it  is  reasonable  to  conclude  the  inten- 
tion of  the  testator  was  to  return  it  to  that  fund  when  it  had  served 
its  purpose  under  the  codicil. 

The  apparent  design  of  the  codicil  was  merely  to  make  provision 
for  his  daughter  and  her  lawful  issue.  There  was  no  design  beyond 
that  to  change  the  general  scheme  of  the  will  as  between  his  widow 
and  her  three  children,  and  the  grandchild  by  a  former  wife.  When 
the  fund  referred  to  in  the  codicil  was  no  longer  available  for  the 
purposes  of  the  daughter  and  her  issue,  then  the  intention  was  that 
it  should  go  back  where  it  came  from,  and  be  used  for  the  benefit 
of  his  widow  and  her  children.  Moreover,  the  fund  created  under 
the  fifth  clause  could  in  no  proper  sense  be  regarded  as  a  "  general 
fund."  It  was  a  di8p98ition  of  certain  real  estate,  specifically 
described.  The  fund  created  under  the  eighth  clause  was  general  in 
its  nature.  It  was  a  disposition  of  all  property  of  every  kind,  real 
and  personal,  remaining,  and  not  specifically  disposed  of  by  the  wilL 
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The  fifth  clause  disposed  of  specitic  pieces  of  real  estate,  while 
the  eighth  clause  disposed  generally  of  the  residuary  estate.  The 
one  was  specific  in  its  nature,  while  the  other  was  general. 

In  Smith  v.  Edwards  (88  N.  Y.  92)  the  phrase  "general  fund'- 
was  constmed  to  mean  the  residue  of  the  estate,  not  specifically  dis- 
posed of  by  the  will. 

Our  conclusion  is  that  the  plaintiffs  are  right  in  their  contention, 
And  that  judgment  should  be  ordered  in  their  favor,  without  costs. 

Van  Brdnt,  P.  J.,  Baeeett,  Ruhsey  and  Pattebson,  JJ., 
concurred. 

Judgment  ordered  for  plaintiffs,  without  costs. 


£dwik  C.  Jameson  and  Others,  Respondents,  t;.  Habtfobd  Fikb 
Insurance  Company  and  Others,  Appellants,  Impleaded  with 
Others. 

Corporation  —  an  insurance  company,  losing  money  for  ten  years  but  not  in^vetU 
—  its  riglU  to  reinsure  its  risks  in  another  corporation  and  take  proceedings  for 
a  voluntary  dissolution. —  mandatory  injunction  granted  only  in  extreme  eases. 

Upon  an  appeal  from  an  order  continuing  a  temporary  injunction,  the  plainti^B, 
who  were  stockholders  in  the  Broadway  Insurance  Ck>mpany,  aUeged  that  on 
the  11th  day  of  November,  1896,  that  company  made  a  contract  with  the  Hart- 
ford Fire  Insurance  Company,  a  foreign  corporation,  to  reinsure  its  risks,  and  biid 
already  assigned  and  transferred  to  such  latter  company  securities  described  in 
the  contract,  the  lease  of  its  offices  in  New  York  city,  all  of  its  insurance  maps, 
furniture,  safes,  agency  records  and  supplies. 

It  appeared  that  the  Broadway  Company  had  been  losing  money  e^ery  year  for 
about  ten  years,  but  was  not  insolvent,  and  that  its  amended  charter  conferred 
upon  it  power  to  make  reinsurance  upon  any  or  all  of  the  risks  taken  by  it;  and 
tliat  on  the  12th  day  of  November,  1896,  a  proceeding  for  the  voluntary  disso- 
lution of  this  company  was  begun  by  its  directors  —  the  directors  were  not 
charged  with  acting  fraudulently,  their  position  being,  in  effect,  that  it  was  for 
the  best  interests  of  all  parties  that  a  losing  business  should  be  terminated,  and 
the  claim  of  the  plaintiffs  being  that  the  aforesaid  contract  of  reinaurance  was 
ultra  tires. 

The  directors  also  claimed,  and  their  position  was  supported  by  the  affidavits  of 
several  insurance  men  of  large  experience,  that  if  the  proceedings  for  a  Tolun- 
tary  dissolution  were  to  be  commenced  and  were  to  result  in  dissolution,  it  was 
necessary,  in  order  to  protect  the  corporation  from  serious  loss  in  its  existing 
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bnsiness,  that  the  reinsurance  should  be  effected  prior  to,  or  at  the  tisM  <^,  the 
commencement  of  the  proceedings  for  dissolution. 

The  action  was  brought  by  stockholders  to  restrain  both  the  domestic  and  the 
foreign  corporation  from  carrying  out  this  agreement,  to  restrain  the  Aaitford 
Insurance  Company  from  taking  possession  of  the  office  or  property  of  the 
Broadway  Company,  or,  if  ab-eady  in  possession  thereof,  from  continuing  in 
such  possession,  and  to  compel  the  transfer  and  surrender  of  possession  of  any 
property  taken  under  the  agreement,  etc. 

Held,  that  the  injunction  should  not  be  granted; 

That  the  act  of  the  directors  of  the  Broadway  Company  in  reinsuring  its  risks 
was  not  ultra  tira,  and  that  the  only  question  presented  was  ss  to  whether 
such  action  en  tlieir  part  was  proper  under  the  drcumstanoes; 

That  while  the  court  possesses  jurisdiction  to  grant  a  mandatory  injunction  on 
an  interlocutory  application,  yet  it  only  exercises  that  power  in  an  extreme 
case  where  the  right  is  clearly  established  and  the  invasion  of  the  riglit  results 
in  serious  injury. 

Patfjerson,  J. ,  dissented. 

Appbal  by  the  defendants,  the  Hartford  Fire  Instirance  Company 
and  others,  from  an  order  of  the  Supreme  Conrt,  made  at  the  New 
York  Special  Term  and  entered  in  the  ofSce  of  the  clerk  of  the 
connty  of  New  York  on  the  30th  day  of  December,  1896,  continuir^ 
an  injunction  pendente  lite  theretofore  granted  iii  the  action. 

The  order  appealed  from  provided  that,  during  the  pendency  of 
this  action : 

(1)  The  defendants  The  Hartford  Fire  Insurance  Company,  its 
agents,  servants  and  employees,  be  and  they  hereby  are  enjoined  and 
restrained  from  taking  possession  of  the  office  or  of  any  of  the  prop- 
erty of  the  defendant  The  Broadway  Insurance  Company. 

(2)  The  defendant  The  Hartford  Fire  Insurance  Company,  its 
agents,  servants  and  employees,  be  and  they  hereby  are  enjoined 
and  restrained,  in  case  it  has  already  taken  possession  of  the  office  or 
the  property  or  of  any  part  thereof  of  the  defendant  The  Broad- 
way Insurance  Company,  from  continuing  in  the  possession  of  it  or 
of  any  part  thereof. 

(3)  All  the  defendants  above  named  and  each  of  them,  their 
agents,  servants  and  employees,  be  and  they  hereby  are  enjoined  and 
restrained  from  in  any  way  carrying  into  effect  tlie  resolutions  adopted 
by  the  directors  of  the  Broadway  Insurance  Company  at  their  meet- 
ing held  in  the  city  of  New  York  on  the*  11th  day  of  November, 
1896,  to  dissolve  the  said  company  or  to  enter  into  a  contract  of 
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reinsurance  and  sale  of  the  property  of  the  said  Broadway  Insurance 
Company  with  the  defendant  The  Hartford  Fire  Insurance  Com- 
pany ;  from  carrying  into  effect  and  from  continuing  to  execute  the 
■contract  entered  into  between  tlie  Broadway  Insurance  Company  and 
the  Hartford  Fire  Insurance  Company  on  the  11th  day  of  Novem- 
ber, 1896,  a  copy  of  which  contract  is  annexed  to  the  complaint; 
from  in  any  way  notifying  the  public,  or  any  portion  thereof,  that 
the  Broadway  Insurance  Company  has  discontinued  or  intends  to 
•discontinue  its  lawful  business,  and  from  transferring  the  possession 
of  the  office  of  the  Broadway  Insurance  Company  or  the  possession 
of  any  of  its  property  from  it  to  the  Hartford  Fire  Insurance 
Company. 

And  it  is  hereby  further  ordered  that  the  defendant  The  Hartford 
Fire  Insurance  Company  transfer  and  surrender  to  the  Broadway 
Insurance  Company  the  possession  of  all  property  which  it  may  have 
taken  under  the  contract  entered  into  between  the  two  companies 
on  the  11th  day  of  November,  1896;  that  during  the  pendency  of 
this  action  the  defendant  The  Broadway  Insurance  Company  remain 
in  the  sole  possession  of  all  the  property  claimed  to  have  been  trans- 
ferred by  it  to"  the  defendant  The  Hartford  Fire  Insurance  Company 
by  the  said  contract ;  that  during  the  pendency  of  the  action  none 
of  the  defendants,  either  directly  or  indirectly,  interfere  with  the 
said  possession  ;  that  during  the  pendency  of  this  action  the  defend- 
ant The  Broadway  Insurance  Company  make  no  disposition  of  the 
said  property  or  of  any  of  it  or  injure  it  in  any  way  except  that  this 
provision  shall  not  be  construed  to  prevent  the  said  company  from 
using  in  its  customary  way  the  whole  or  any  part  of  the  said  prop- 
erty in  transacting  its  lawful  business. 

It  is  further  ordered  that  any  act  done  or  steps  taken  by  the 
defendant  The  Hartford  Fire  Insurance  Company  to  adjust  losses 
and  preserve  salvage  upon  any  losses  that  may  have  occurred  in  the 
case  of  any  risk  reinsured  by  it,  or  any  other  acts  in  reference  to 
Buch  losses,  such  as  are  usually  done  by  insurers,  shall  not  be  deemed 
a  violation  of  the  ex  parte  injunction  heretofore  granted  herein. 

It  is  farther  ordered  that  any  indorsements  made  by  Mr.  George 
W.  Jones  upon  the  policies  reinsured  on  the  application  of  parties 
insured  in  respect  to  change  or  movable  property  or  granting 
privileges  for  additional  hazard  or  other  usual  indorsements,  shall 
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be  binding  upon  all  parties  to  this  suit,  and  shall  not  be  considered 
as  a  violation  of  the  ex  parte  injunction  heretofore  granted. 

Benno  Loewy^  James  (7.  Carter  and  Atcaten  G,  Fox^  for  the 
appellants. 

Paul  FuUer  and  F,  R,  Coudert^  Jr,^  for  the  respondents. 

Williams,  J. : 

The  action  was  brought  to  restrain  the  defendants  from  carrying 
out  a  contract  entered  into  between  them  relating  to  the  reinsurance 
by  the  HArtford  Company  of  the  risks  of  the  Broadway  Company, 
and  for  other  relief,  upon  the  ground  that  such  contract  was  illegal, 
\dtra  vires  and  void,  and  that  carrying  it  out  would  cause  irreparable 
injury  to  the  plain  tiflFs  and  others.  The  plaintiffs  were  stockholders 
of  the  Broadway  Company,  atid  the  defendants  were  the  two  c8m-  I 

panics  parties  to  the  contract  and  the  directors  of  the  Broadway 
Company.  ^ 

The  contract  was  made  November  11,  1896.  The  action  was 
commenced  November  12, 1896.  Upon  that  day  the  plaintiffs  served 
the  papers  upon  which  an  application  was  subsequently  made  for  an 
injunction  pending  the  action.  An  order  was  made  enjoining  and 
restraining  the  defendants  until  the  hearing  and  determination  of 
the  application.  The  application  was  subsequently  heard,  and,  on 
December  30,  1896,  the  order  was  made  from  which  this  appeal  is 
taken. 

The  complaint  in  this  action  alleged,  among  other  things,  that  the  j 

Broad waj'  Company  was  a  domestic  co/poration  and  the  Hartford  \ 

Company  was  a  foreign  Connecticut  corporation ;  that,  November 
11,  1896,  the  board  of  directors  of  the  Broadway  Company  held  a 
meeting  in  the  city  of  New  York,  at  which  they  agreed  and  deter- 
mined to  wind  up  the  affairs  of  the  corporation,  and  to  suspend  the 
business  for  which  it  was  incorporated,  and  to  execute  the  contract 
in  question ;  that  on  the  same  day  the  president  made  the  contract 
with  the  Hartford  Company  and  mailed  to  the  company's  agents  a 
notice  of  such  determination  and  of  the  making  of  the  contracts, 
etc. ;  that  the  contract  was  made  and  the  notice  mailed  with  the 
knowledge,  consent  and  authority  of  the  board  of  directors,  and  in 
pursuance  of  resolutions  adopted  at  the  meeting ;  that  the  object 
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of  the  resolntion,  contract  and  notice  was  to  wind  up  and  tenninate 
the  company  ;  that  the  company  was  at  all  times  referred  to  in  the 
complaint  a  solvent  corporation,  and  had  for  years  paid  a  large 
dividend ;  that  the  acts  of  the  board  of  directors,  in  passing  the 
resolutions  and  carrying  them  out,  were  beyond  the  powers  of  the 
board  and  the  company  itself,  and,  therefore,  void,  and  the  contract 
with  the  Hartford  Company  was  ultra  vires  and  void ;  that  the 
plaintiffs  had  never  consented  to  or  ratified  the  resolutions,  contcact 
or  notice  to  agents ;  thatj  if  the  reeoltUions  were  carried  into  ^ect 
or  the  contract  eooecuiedj  the  result  would  he  that  the  Broadway  Coin- 
pony  would  suspend  a  lawful  and  paying  business^  would  dit- 
continue  the  objects  for  which  it  was  mcorporaiedj  a/nd  the  corpora- 
tion and  the  plaintiffs  would  suffer  irreparable  injury  ;  that  the 
Broadway  Company,  pursuant  to  the  contract,  had  assigned  and 
trfJhsf erred  to  the  Hartford  Company  securities  described  in  the  eon- 
tract,  the  lease  of  its  offices  in  New  York  city,  all  of  its  insurance 
maps  and  furniture,  and  safes,  agency  records  and  supplies,  and  that 
the  board  of  directors  had  determined  to  and  would  fully  complete 
the  contract  unless  restrained  by  order  of  the  court,  and  relief  was 
sought  roptraining  such  acts  by  the  company  and  directors,  and 
restraining  the  Hartford  Company  from  acting  under  the  contract 
It  will  thus  be  seen  that  the  plaintiffs  based  their  right  of  action  and 
their  prayer  for  relief  by  way  of  injunction  against  the  defendants 
upon  the  daim  that  the  acts  sought  to  be  restrained  were  beyond 
their  power,  illegal,  ultra  vires  and  void,  and  would  cause  irreparable 
in  juiy  to  the  plaintiffs  and  the  company.  It  appears  from  an  examina- 
tion of  the  papers  used  ujTon  the  application  for  an  injunctiou  that, 
after  a  consultation  between  the  directors  of  the  Broadway  Company 
with  reference  to  the  propriety  and  necessity  of  dissolving  the  com- 
pany, they  held  the  meeting  of  November  11, 1896,  and  passed  reeoln- 
tions  to  the  effect  that  it  was  beneficial  to  the  interest  of  the  etockhoM- 
ers  that  the  company  should  be  dissolved  and  its  outstanding  risks 
should  forthwith  be  reinsured ;  that  the  officers  of  the  company 
forthwith  enter  into  the  contract  with  the  Hartford  Company  for 
such  reinsurance,  and  that  proceedings  for  the  voluntary  diasolntion 
of  the  company  according  to  law  be  at  once  commenced,  and  that 
the  company  should  take  no  new  business ;  that  the  contract  was 
thereupon  at  once  executed,  and  the  carrying  out  of  the  same  wag 
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commenced;  that  a  petition  for  the  voluntary  dissolution  of  the  cor- 
poration was  at  once  prepared  and  executed  by  the  directors,  and  on 
the  morning  of  November  12, 1896,  and  prior  to  the  commencement 
of  tliis  action  and  the  making  of  the  order  temporarily  restraining 
the  defendants,  was  presented  to  the  court,  and  the  order  made 
thereon,  directing  all  persons  interested  to  show  cause  before  Frank- 
lin Bien,  referee,  at  his  office  in  New  York  city,  February  13, 1897 
(that  being  the  earliest  day  on  which  an  order  to  show  cause  could 
be  made  returnable),  why  the  corporation  should  not  be  dissolved. 
It  cannot  be  doubted  that  the  directors  had  the  legal  power  to  com- 
mence these  proceedings  for  a  voluntary  dissolution  of  the  corpora- 
tion, and  that  it  was  their  duty  to  do  so,  if  for  any  reason  they 
deemed  it  beneficial  to  the  interests  of  the  stockholders  that  the  cor- 
poration should  he  dissolved.  It  was  not  neces§ary  that  the  corpo- 
ration should  be  insolvent  in  order  to  justify  the  proceedings  for 
dissolution  and  the  final  dissolution  of  the  corporation.  The  papers 
disclose  such  a  condition  of  this  corporation  as  made  the  proceed- 
ings for  such  dissolution  entirely  proper.  The  company  was  not 
insolvent,  but  it  had  concededly  been  losing  money  every  year  for 
the  last  ten  years,  and  the  dividends  had,  during  that  whole  time, 
been  paid,  not  from  the  net  earnings  of  the  company,  the  earnings 
having  each  year  been  less  than  the  current  expenses,  but  from  the 
surplus  on  hand,  which  had  thereby  been  steadily  reduced  from 
year  to  year.  This  appears  not  only  from  the  defendants'  showing, 
but  from  the  letter  sent  out  by  the  plaintiffs'  agent  in  June,  1896, 
wherein  the  losses  during  ten  years  were  clearly  set  forth,  showing 
the  loss  in  surplus  for  the  last  ten  years  was  $300,000,  and  in  assets 
1133,000,  and  expenditures  in  excess  of  income  $250,000 ;  and  loss 
for  the  last  five  years  in  surplus  was  $107,000,  in  assets  $30,000,  and 
expenditures  in  excess  of  income  $67,000  ;  and  the  loss  for  the  last 
year  in  surplus  was  $17,000,  in  assets  $7,000,  and  expenditures  in 
excess  of  income  $1,500.  This  letter  further  stated  that  the  com- 
pany claimed  to  have  a  surplus  at  the  beginning  of  the  last  year  of 
$43,000,  but  that  the  actual  surplus  was  at  least  $10,000  less  than 
that  sum.  The  plaintiffs  were  then  trying  to  buy  up  the  stock  of 
the  company,  very  likely  for  the  purpose  of  controlling  the  election 
of  directors  at  the  coming  election. 

App.  Div.— Vol.  XIV.         49 
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Other  items  of  evidence  in  the  papers  might  be  referred  to,  show- 
ing beyond  question  that  the  company,  tliough  still  solvent  and  able 
to  pay  its  debts  and  liabilities,  was,  nevertheless,  doing  business  at  a 
loss,  and  paying  dividends  out  of  its  surplus,  and  had  been  doing  so 
for  at  least  ten  years  last  past.  The  directors  may  well  have  believed 
it  to  be  for  the  interest  of  the  small  stockholders,  at  least,  that  the 
dissolution  of  the  company  should  be  secured,  while  they  still  had 
the  power  to  act  in  the  premises,  and  before  the  plaintiflEs  succeeded 
in  buying  up  the  majority  of  the  stock,  and  thus  obtaining  control  of 
the  company,  when  the  smaller  stockholders  would  be  at  their  mercy. 

We  are  unable  to  say,  from  an  examination  of  the  papers,  that  the 
directors  were  not  justified  in  their  conclusion  that  it  was  beneficial 
to  the  interests  of  the  stockholders  that  the  corporation  should  be 
dissolved.  Indeed,  ihere  seemed  to  be  no  other  conclusion  possible. 
This  being  so,  they  were  not  only  acting  within  their  legal  right, 
but  in  accordance  with  their  duty,  in  determining  to  commence  the 
proceedings  for  dissolution  of  the  corporation,  and  in  acting 
promptly  in  instituting  the  proceedings.  It  will  be  noticed  that  the 
plaintiflEs  did  not,  in  their  complaint,  attack  either  the  legality  or 
propriety  of  this  action  by  the  board  of  directors,  although  it  was  a 
part  of  the  scheme  outlined  in  the  resolutions,  and  was  the  basis 
for  the  action  of  the  directors  in  reinsuring  the  risks  of  the  company, 
and  the  reason  alleged  for  the  propriety  and  necessity  of  making 
the  contract  of  reinsurance. 

It  cannot  be  said  as  an' abstract  proposition  that  the  board  of 
directors  had  no  legal  power  to  reinsure  the  risks  of  the  company, 
because  the  amended  charter  of  the  company,  by  section  2,  provided 
expressly  that  "  this  company  shall  have  power  to  make  reinsurance 
upon  any  or  all  of  the  risks  to  be  taken  by  them  as  aforesaid."  If 
it  be  claimed  that  this  section  did  not  give  the  directors  the  power 
to  close  up  the  business  of  the  company,  the  reply  is  that  this  con- 
ti'act  of  reinsurance  did  not,  in  and  of  itself,  close  or  assume  to  close 
the  business  of  the  company.  It  in  no  way  deprived  the  company 
of  the  power  to  go  on  and  take  new  business.  The  contract  was 
evidently  made  with  a  view  to  the  dissolution  of  the  corporation, 
but  the  dissolution  was  to  be  eflEected,  if  at  all,  in  the  proceedings 
begun  at  the  time,  and  if  the  court  refuses  to  order  such  dissolution, 
the  corporation  will  have  to  go  on  with  its  business,  which  it  can 
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do,  notwithstanding  the  contract  of  reinsurance  has  been  made  and 
fully  carried  out.  There  can  be  no  doubt  as  to  the  legal  power  of 
the  directors  to  make  this  contract  of  reinsurance.  The  only  ques- 
tion is  whether  it  was  a  proper  thing  to  do  under  the  circumstances. 
The  defendants  claim  that  if  the  proceedings  for  dissolution  were  to 
be  commenced,  and  especially  if  they  were  to  result  in  the  dissolu- 
tion of  the  corporation,  it  was  absolutely  necessary,  in  order  to  pro- 
tect the  company  against  serious  loss  in  the  existing  business,  that 
the  reinsurance  should  be  effected  prior  to  or  at  the  time  of  the 
commencement  of  the  proceedings  for  dissolution,  and  this  claim  is 
supported  by  the  aflSdavits  of  several  insurance  men  of  large  experi- 
ence. It  also  appears  from  the  papers  that  this  course  has  usually 
been  resoiled  to,  and  this  is  uncontradicted.  It  was  the  duty  of  the 
directors  to  act  as  their  judgment  dictated,  for  the  best  interests  of 
all  the  stockholders,  and  it  was  evidently  for  their  interest  that  the 
reinsurance  should  be  effected  as  early  as  it  was.  It  appears  that  the 
contract  was  a  favorable  one  for  the  Broadway  Company,  and  that 
the  transfer  of  the  personal  property  referred  to  in  the  contract  was 
a  necessary  incident  to  the  reinsurance  of  the  risks,  and  if  the  rein- 
surance was  properly  and  discreetly  effected,  no  reasonable  objec- 
tion can  be  made  to  the  transfer  of  the  personal  property  referred 
to.  Therfe  seems  to  be  no  allegation  in  the  complaint  of  bad  faith 
or  fraud  on  the  part  of  the  defendants  in  making  the  reinsurance, 
except  the  charge  that  it  was  ultra  vires.  There  is  nothing  in  the 
papers  to  show  bad  faith  on  the  part  of  the  defendants,  and  we  do 
not  think  there  was  any  warrant  for  saying  the  contract  was  ultra 
vires. 

The  views  we  have  expressed  lead  us  to  conclude  that  this  injunc- 
tion order  was  improperly  granted,  upon  the  papers  before  the 
court,  and  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements  of  this  appeal,  and  the  application  should  be 
denied,  with  ten  dollars  costs. 

Yan  Brunt,  P.  J.,  and  Babrett,  J.,  concurred ;  Patterson,  J., 
dissented. 

Barrett,  J.  (concurring) : 

I  concur  in  the  reversal  of  this  order  for  the  following  reasons,  in 
addition  to  those  given  by  Mr.  Justice  Williams  : 
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(1)  The  contract  did  not,  as  Mr.  Justice  Patterson  assumes,  effect 
the  sale  of  all  the  property  of  the  company,  much  less  of  its  fran- 
chises. The  only  property  covered  by  the  agreement — apart  from 
the  reinsurance  arrangement  —  is  {a)  the  lease  of  the  premises  occu- 
pied by  the  company,  together  with  its  f urnitui'e  and  safes ;  (h)  its 
insurance  maps;  {c)  its  New  York  city  and  agency  records  and 
supplies. 

This  property  was  an  essential  incident  to  the  contract  of  reinsur- 
ance, and  if  that  contract  was  within  the  power  of  the  directors  so 
certainly  was  the  sale  of  these  necessary  appendages  to  its  due  exe- 
cution by  the  purchaser.  The  sale  of  this  personal  property  as  an 
independent  act  had  no  taint  of  invalidity.  Still  less  was  it  ultra 
vires  when  appurtenant  to  a  valid  contract  of  reinsurance.  Nor  did 
this  contract,  as  is  also  assumed,  leave  the  seller  company  with  noth- 
ing but  its  corporate  name  and  its  liabilities.  On  the  contrary,  it 
guaranteed  the  company  against  its  liability  upon  contracts  of  insur- 
ance to  the  amount  of  about  $30,000,000,  and,  as  between  the  two 
companies,  practically  transferred  that  liability  to  the  purchaser 
company.  It  also  saved  it  from  heavy  expenses  pending  the  disso- 
lution proceedings,  and  secured  for  the  stockholders  some  $50,000 
more  than  would  have  been  available  for  distribution  had  the  com- 
pany not  been  relieved  from  its  liability  upon  such  contracts.  And, 
further,  it  not  only  left  to  the  company  all  its  capital  and  assets  not 
specifically  included  in  the  contract,  but  also  left  it  perfectly  free 
and  with  ample  means  at  any  future  time  to  resume  business  should 
such  resumption  be  deemed  proper  or  expedient,  or  should  unfore- 
seen circumstances  favor  such  resumption. 

(2)  Upon  the  facts  here  presented  the  contract  was  a  valid  exer- 
cise of  power  upon  the  part  of  the  directors.  This  being  a  private 
corporation,  exercising  no  public  or  quasi  public  function,  its  busi- 
ness having  been  conducted  for  years  at  a  steady  loss,  and  there 
being  no  reasonable  prospect  of  future  success  or  of  profit  to  the 
shareholders,  it  was  the  duty  of  the  directors  to  stop  the  outgo  and 
to  wind  up  its  affairs.  As  Mr.  Morawetz  well  says  in  his  work  on 
Corporations  (§  412) :  "  The  ultimate  object  of  every  ordinary  trad- 
ing corporation  is  evidently  the  pecuniary  gain  of  its  shareholdors, 
*  *  *  It  seems  to  follow,  therefore,  that  after  a  corporation  of 
this  character  has  become  hopelessly  insolvent,  or  uncMe  to  carry 
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on  its  business  except  at  a  losSy  it  is  the  duty  of  the  managers  of  the 
company  to  stop  carrying  on  its  business  any  further,  and  to  wind 
up  its  affairs.  To  continue  the  business  of  the  company  under  these 
circumstances  would  involve  both  an  unauthorized  exercise  of 
corporate  franchises,  and  a  breach  of  the  contract  between  the 
shareholders." 

The  exercise  of  a  sound  judgment  upon  this  subject  was  within 
the  province  of  these  directors.  "  The  right  of  a  manufacturing 
corporation,"  said  Follett,  J.,  in  Skinner  v.  Smith  (134  N.  Y. 
250),  "  to  discontinue  its  operations  when  they  have  become  unprofit- 
able, for  the  purpose  of  protecting  shareholders  from  further  loss,  does 
not  admit  of  doubt."  (Citing  TreadioeU  v.  Salisbury  Mamifactur- 
ing  Co.y  7  Grray,  395,  and  many  other  cases.)  The  principle  thus 
enunciated  is  not  at  all  in  conflict  with  that  stated  in  Abbot  v.  The 
American  Hard  Rubber  Co.  (33  Barb.  578).  There  the  action  of  the 
directors  entirely  incapacitated  the  company  from  ever  transacting 
tlie  business  for  which  it  was  incorporated.  The  sale  covered  the 
very  patent  rights  under  which  alone  the  company  could  do  business ; 
and  that  sale  was  made  by  the  directors  to  some  of  their  own  num- 
ber, who  formed  a  new  organization  to  conduct  the  business  of 
manufacturing  under  these  patents.  Upon  this  latter  fact,  the 
court  held  the  action  of  the  directors  to  be  fraudulent.  It  is  true 
that  it  also  held  their  action  to  be  tdtra  vires.  But  why  ?  Because 
the  company  was  apparently  successful  and  prosperous,  and  because 
the  action  of  the  trustees  was  simply  an  attempt  to  inflict  upon  it,  to 
quote  the  language  of  Justice  Allen,  *'  political  death,"  for  their 
own  benefit  and  in  fraud  of  the  rights  of  their  cestuis  que  trusty  the 
stockholders.  The  company  there  was  not,  as  here,  operating  at  a 
steady  loss.  The  wiping  out  of  its  surplus  was  not  imminent. 
Insolvency  was  not  impending,  either  presently  or  remotely.  Here, 
upon  the  other  hand,  all  these  features  exist ;  and  there  is  no  sug- 
gestion of  fraud  or  bad  faith  upon  the  part  of  the  directors.  On  the 
contrary,  the  contract  which  these  directors  have  made  is  the 
ordinary  and  sensible  accompaniment  of  dissolution  proceedings 
rendered  appropriate,  indeed  essential,  by  the  special  facts  disclosed  ; 
and  which  apparently  must  result  in  a  final  order  of  dissolution. 
That  contract,  too,  is  highly  beneficial  to  the  stockholders  and  to  all 
concerned.     It  is,  therefore,  neither   fraudulent   nor  ultra  vires. 
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The  aflSdavits  which  were  used  in  opposition  to  the  motion  are  con- 
clusive :  First,  as  to  the  facts  upon  which  tlie  power  of  the  directors — 
apart  from  that  specially  conferred  by  section  2  of  the  charter  — 
was  predicated ;  and,  second^  as  to  the  fairness  and  propriety  of  the 
exercise  of  that  power.  In  voluntary  dissolution  proceedings,  the 
court  up  to  the  moment  of  actual  insolvency  is  powerless  to  appoint 
even  a  temporary  receiver,  and  the  final  order  cannot  be 
obtained  for  upwards  of  three  months.  (Code  Civ.  Proc.  §  2423.) 
Can  it  be  that  the  saving  authority  of  tlie  directors  during 
all  this  period  is  limited  to  stopping  business  and  taking 
no  fresh  risks  ?  That  in  the  interim  they  cannot  protect  the  com- 
pany from  the  losses  which  it  may  suffer  from  existing  risks  ?  We 
are  told  that  they  may  see  ruin  staring  them  in  the  face  —  from 
sudden  catastrophes,  accumulating  losses  and  other  causes  —  but  that 
they  are  powerless ;  that  they  must  sit  with  folded  arms  until  actual 
insolvency  is  reached  or  a  final  order  permits  the  court  to  step  in. 
This  dangerous  view  is  not  borne  out  by  authority.  On  the  con- 
trary, the  authorities  are,  as  we  have  seen,  directly  the  other  way. 
And  it  certainly  is  not  good  sense.  The  mistake  lies  in  the  misap- 
plication of  the  doctrine  that  the  statutory  method  of  effecting  dis- 
solution is  exclusive.  That  doctrine  relates  solely  to  the  power  of 
the  courts.  It  has  no  relation  to  the  general  power  of  the  directors 
either  independently  or  as  an  incident  to  these  proceedings.  Here 
the  resolution  with  regard  to  dissolution  proceedings  very  properly 
accompanied  the  action  of  the  directors.  That  resolution,  like  the 
contract,  was  fully  justified  by  the  company's  steady  decline  and 
probable  insolvency.  The  directors  judiciously  timed  its  passage  at 
the  moment  when  they  were  able  to  secure  a  guaranty  against  loss 
pending  the  proceedings  to  be  instituted  thereunder.  Thus  the  reso- 
lution and  the  contract  afford  mutual  evidences  of  good  faith  and 
sound  judgment.  And  the  contract  justly  and  providently  antici- 
pated both  the  normal  delay  in  the  conduct  of  the  proceedings  and 
their  almost  certain  outcome. 

(3)  A  mandatory  injunction  summarily  evicting  the  purchaser  and 
commanding  it,  upon  the  very  commencement  of  the  action,  to 
restore  to  the  seller  the  subject  of  the  sale,  and  to  relinquisli  pendente 
lite  all  the  rights  which  it  had  secured  under  its  contract,  should 
certainly  not  have  been  granted.     That  was  an  extraordinary,  and, 
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under  the  circumstances  disclosed  by  the  record,  unwarranted,  exer- 
cise of  judicial  power.  It  amounted  to  the  practical  annulment  of 
an  executed  contract  ^\dthout  a  trial.  It  was  a  summary  determina- 
tion, in  advance  of  the  regular  hearing,  of  all  the  important  ques- 
tions involved  —  questions  whicli,  even  upon  the  c«ise  presented  by 
the  complaint,  were  by  no  means  free  from  doubt.  This  order  thus 
liad  substantially  the  effect  of  final  judgment  granted  upon  a  pre- 
liminary motion  against  an  undoubtedly 'solvent  defendant,  who  was 
actually  in  possession  under  a  contract  executed  in  perfect  good 
faith,  and  after  due  consideration.  While  the  court  possessed  juris- 
diction to  grant  a  mandatory  injunction  on  an  interlocutory  applica- 
tion, yet  it  is  always  reluctant  to  do  so,  and  only  exercises  that  power 
in  an  extreme  case,  where  the  right  is  clearly  established,  and  the 
invasion  of  the  right  results  in  serious  injury.  (1  High  on  Inj.  [3d 
ed.]  §  2.)  Such  injunctions  are  seldom  allowed  before  a  final  hear- 
ing. It  was  even  said  in  Ward  v.  Kelsey  (14  Abb.  Pr.  109)  that  a 
temporary  injunction  should  only  be  issued  to  prevent  an  act,  not  to 
compel  the  performance  of  one.  Here,  certainly,  the  seller  com- 
pany could  not  be  compelled,  by  a  species  of  interlocutory  man- 
damus, to  continue  its  business,  and  to  accept  risks  pending  the  dis- 
solution proceedings,  despite  the  resolution  of  its  directors  to  the 
contrary.  The  mandatory  part  of  the  injunction  here  was,  there- 
fore, entirely  valueless  to  the  seller  company,  and  was  simply 
oppressive  to  the  purchaser  company.  It  could  serve  no  useful 
purpose,  and  it  tended  to  produce  irreparable  injury  to  the  company 
in  whose  interest  it  purports  to  have  been  granted. 

In  every  aspect  of  the  case  the  order  appealed  from  should  be 
reversed. 

Yan  Brunt,  P.  J.,  and  Williams,  J.,  concurred. 

EuMSEY,  J.  (concurring) : 

I  concur  with  the  majority  of  the  court,  that  the  order  appealed 
from  should  be  reversed  ;  but  I  put  my  concurrence  solely  upon  the 
ground  that  substantially  all  the  acts  enjoined  were  practically  com- 
pleted before  the  granting  of  the  injunction,  and  the  injunction 
amounts  simply  to  an  eviction  of  the  Hartford  Fire  Insurance  Com- 
pany from  the  pi-emises  it  occupies  and  to  a  command  to  them  to 
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restore  that  which  they  had  already  received  and  are  holding  under 
the  contract. 

It  is  purely  a  mandatory  injunction  in  all  its  essentials.  Such  an 
injunction  should  rarely,  if  ever,  be  gvdAxteA  pendenie  lite^  and  the 
granting  of  such  an  injunction  in  this  case  was  not,  as  it  seems  to 
me,  a  proper  exercise  of  the  discretion  of  the  court.  This  ground  is 
sufficient  to  require  the  reversal  of  the  order. 

The  other  questions  are  so  important  in  their  nature  that,  in  my 
judgment,  they  ought  not  to  be  decided  upon  a  motion  which 
appeals  purely  to  the  discretion  of  the  court,  since  the  decision  upon 
such  a  motion  cannot  be  reviewed. 

Patterson,  J.  (dissenting) : 

I  am  not  able  to  concur  in  the  views  expressed  in  the  opinion  of 
the  majority  of  the  court  on  the  matters  involved  in  this  appiial.  I 
think  the  injunction  was  properly  granted  and  should  be  maintained 
for  the  reason  that  the  acts  of  the  directors  of  the  Broadway  Insur- 
ance Company,  complained  of  by  the  plaintiffs  and  performed  in 
execution  of  the  terms  of  the  contract  between  that  company 
and  the  Hartford  Insurance  Company,  were  altogether  beyond 
the  powers  of  those  directors  and  were  destructive  of  the  busi- 
ness of  the  Broadway  Company,  which  they  were  bound  to  pre- 
serve for  the  benefit  of  the  stockholders  until  a  judicial  sen- 
tence of  dissolution  is  pronounced  against  that  corporation,  if 
that  is  ever  done.  Xo  one  will  assert  that  it  is  competent  for  the 
directors  of  a  solvent  and  going  corporation  to  tmnsfer  all  its 
business  assets  and  good  will  to  another  corporation  and  leave  their 
own  company  nothing  but  its  corporate  name  and  its  liabilities,  and 
that  is  in  effect  what  the  directors  of  the  Broadway  Insurance  Com- 
pany have  done.  The  contract  made  by  them  with  the  Hartford 
Fire  Insurance  Company  virtually  terminates  everything  but  the 
nominal  existence  of  the  Broadway  Company.  It  is  called  a  con- 
tract of  reinsurance.  It  is  not  only  such  a  contract,  but  it  is  one  by 
which  everything  of  real  value  belonging  to  the  Broadway  Com- 
pany is  turned  over  to  a  foreign  insurance  company  or  its  agents 
within  this  State.  The  contract  has  not  only  been  formally  exe- 
cuted and  delivered,  but  acts  have  been  performed  under  it  which, 
if  allowed  to  stand,  completely  destroy  the  corporation.     Justifica- 
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tion  for  this  is  sought  in  the  statement  that  the  directors  of  the 
Broadway  Insurance  Company  passed  a  resolution  favoring  the 
voluntary  dissolution  of  that  corporation  under  the  statute,  and  that 
the  contract  made  with  the  Hartford  Insurance  Company  is  in  fur- 
therance of  tliat  resolution,  is  appropriate,  is  authorized  and  is  neces- 
sary in  view  of  it.  It  is  further  claimed  that  the  authority  to 
reinsure  is  derived  from  the  2d  section  of  the  charter  of  the 
Broadway  Insurance  Company,  which  charter  was  granted  in  the 
year  1842.     Wherever  this  subject  is  touched  and  at  whatever  point  I- 

it  is  taken  up,  it  seems  to  me  to  be  beyond  the  possibility  of  contra- 
diction that  everything  done  by  the   directors  of  the  Broadway  :!  : 
Insurance  Company  under  the  contract   with  the  Hartford  Fire                            y 
Insurance  Company  is  entirely  beyond  their  powers  in  view  of  the 
claim  they  make  as  to  the  purpose  of  the  contract.     No  authority 
whatever  was  given  to  these  directors  to  strip  the  corporation  of  all                           «•• 
its  possessions  by  the  provision  of  section  2  of  its  charter.     The                           ?^ 
so-called  reinsurance  of  all  its  risks  was  by  the  confession  of  the  * 
defendant  directore  themselves  made  in  anticipation  and  for  the                           «|! 
purpose  of  discontinuing  the  business  of  the  corporation  to  the  end                           ijj 
that  it  might  be  judicially  dissolved.     The  provision  as  to  reinsur-                           !«. 
ance  contained  in  the  2d  section  of  the  charter,  considered  inde- 
pendently, is  to  enable  the  corporation  to  do  business,  not  to  cease 
doing  it.     It  only  relates  to  the  ordinary  contract  of  reinsurance 
between  one  underwriter  and  another,  by  which  the  original  under- 
writer is  enabled  to  transfer  its  liability  to  or  divide  it  with  that 
other.     It  is  a  mere  contract  between  two  underwriters,  with  which 
the  policyholder  is  in  no  way  in  privity,  and   which   he  cannot 
enforce  except  under  an  assignment.     It  was  obviously  inserted  in 
this  charter  in  order  that  the  faculty  to  do  that  particular  tiling 
might  be  conferred  upon  the  Broadway  Insurance  Company.     It  is  a 
grotesque  perversion  of  the  charter  to  invoke  the  aid  of  that  sec- 
tion to  destroy  the  business  of  a   corporation,   and    the    contract 
between  the   insurance   companies   in  this    case  turns   everything 
of    real   value    over  to    the   Hartford    Insurance    Company.     It 
gives  it  the  possession  of   the  offices  of   the  Broadway  Insurance 
Company,   its   papers  and    its   property.     It  wrecks   the  business 
of  that  company,  and  the  whole  purpose  of  the  scheme  is  to  dis- 
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Bolve  the  corporation  as  of  the  date  of  November  11,  1896,  for  on 
that  day  the  secretary  of  the  corporation  notified  all  its  agents  that 
the  Broadway  Insurance  Company  had  determined  to  discontinue 
business,  and  that  all  records  a^id  all  supplies  in  the  agenti  hands 
had  heen  sold  to  and  were  now  the  property  of  the  New  York 
Underwriters'  Agency,  wliich  appears  to  be  under  the  control  of  A. 
&  J.  H.  Stoddard,  the  agents  of  the  Hartford  Fire  Insurance  Com- 
pany, and  by  the  contract  the  Broadway  Fire  Insurance  Companjr 
recognized  A.  &  J.  H.  Stoddard  as  the  general  agents  of  the  Hart- 
ford Fire  Insurance  Company. 

The  only  ground  upon  which  the  directors  of  the  Broadway  Insur- 
ance Company  can  claim  (and  they  do  claim  it)  to  justify  their  action 
is,  that  they  determined  that  it  was  for  the  best  interests  of  the 
stockholders  of  tliat  company  that  it  should  be  dissolved,  and  that 
they  passed  a  resolution  to  that  effect,  and  that  in  pursuance  of  that 
resolution  they  took  proceedings  under  the  statute  for  a  voluntary 
dissolution  of  the  corporation,  and  that  their  action  in  making  the 
contract  with  the  Hartford  Insurance  Company,  and  all  that  they 
have  done  under  and  pursuant  to  that  contract,  is  in  the  best  inter- 
ests of  the  stockholders.     But   all   that  is  unavailing  to  sanction 
what  the  directors  of  the  Broadway  Insurance  Company  have  done. 
It  is  stated  in  the  majority  opinion  of  the  court  that  it  is  not  charged 
that  the  action  of  these  directors  is  fraudulent.     It  is  not  so  charged 
in  the  complaint,  and,  therefore,  I  do  not  intend  to  impute  any 
fraud  to  any  of  the  directors  who  have  united  in  the  resolution  or 
who  have  authorized  tlie  contract  or  the  acts  done  under  it,  but  the 
consideration  of  fraud  lias  nothing  to  do  with  the  question  of  power 
which  is  the  one  involved  in  this  matter.     That  question  of  power 
must  be  considered  as  relating  to  the  dissolution  of  the  company. 
The  institution  and  pendency  of  proceedings  for  the  voluntary  dis- 
solution of  the  corporation  gave  no  right,  whatever,  to  the  directors 
to  do  any  of  the  things  they  have  done  in  their  transaction  with  the 
Hartford  Insurance  Company.     The  voluntary  proceedings  referred 
to  are  taken  under  the  statute  and  those  proceedings  must  be  strictly 
pursued.     {Matter  of  E,  M.  Boynton  Saw  <&  File  Company^  34 
Hun,  371 ;  Chamherlain  v.  Rochester  S,  P.  V,  Co.^  7  id.  557;  Mat- 
ter of  French  Manufacturing  Company^  12  id.  488.)    All  the  right 
given  under  that  statute  to  the  majority  of  the  directors  is  to  present 
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a  petition  to  the  court  to  procure  an  order  to  show  cause  and  make 
service  of  that  order  upon  the  parties  who  are  entitled  to  notice  under 
the  statute  and  then  stop  until  the  court  acts.  Not  one  step  can  be 
taken  further  than  that  until  the  whole  matter  is  brought  before 
the  court  and  the  parties  interested  as  creditors  or  stockholders  are 
heard,  if  they  want  to  be  heard,  upon  the  subject  of  the  petition. 
So  carefully  are  the  rights  of  stockholders  and  creditors  protected 
that  it  is  provided  in  the  statute  that  not  less  than  three  months 
shall  elapse  from  the  time  the  order  to  show  cause  is  granted, 
before  the  court  can  act,  and  the  court  itself  is  powerless 
to  do  anything  with  reference  to  the  corporation  or  its  busi- 
ness, or  to  interfere  with  it  in  any  way,  even  by  the  appoint- 
ment of  a  receiver  to  protect  assets,  except  in  the  case  of 
an  insolvent  corporation.  But  in  this  case  the  directors  of  this 
solvent  and  going  coi'poration  have  not  only  taken  the  steps 
authorized  by  the  statute,  but  they  have  decided  the  matter  for 
themselves  without  a  hearing  of  the  stockholders.  This  corporation 
may  never  be  judicially  dissolved,  but  these  directors  have  virtually 
pronounced  a  decree  for  the  court ;  they  have  declared  to  their 
agents  that  the  corporation  is  dissolved ;  they  have  disposed  of  its 
assets  and  business ;  they  have  put  themselves  in  the  place  of  the 
court,  and  done  that  which  the  court  was  itself  powerless  to  do, 
namely,  determine  the  matter  before  the  order  to  show  cause  was 
returnable,  and  they  have  assumed  all  tlie  functions  of  the  court  in 
advance  in  disposing  of  their  own  application.  If  such  acts  on  the 
part  of  directors  of  corporations  are  to  be  tolerated,  it  is  very  easy 
to  see  where  it  would  lead.  If  on  the  return  day  of  this  order  to 
show  cause  the  stockholders  of  the  Broadway  Insurance  Company 
shiall  show  good  reason  why  the  corporation  should  not  be  dissolved, 
there  would  be  absolutely  nothing  left  of  the  business  for  the  share- 
holders of  the  company  unless  the  restraint  is  continued. 

There  are  affidavits  presented  on  the  part  of  the  defendant,  made 
by  gentlemen  in  the  business  of  fire  insurance,  who  assert  that,  not- 
withstanding the  agreement  with  the  Hartford  Insurance  Company, 
and  the  acts  of  the  directors  of  the  Broadway  Company  under  it, 
the  Broadway  Insurance  Company,  in  case  the  petition  of  the 
directors  is  not  granted  by  the  court,  could  repossess  themselves  of 
the  business,  and  go  on  with  it.     But  this  seems  to  be  utterly  incred- 
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able,  in  view  of  what  has  been  done  by  these  directors,  and  of  which 
the  affiants  must  have  been  ignorant,  namely,  the  notices  which  were 
sent  out  to  their  agents  terminating  and  destroying  the  husiness  of 
ull  the  age?icie8  of  the  company  whereoer  they  existed^  leaving  the 
Hartford  Insurance  Company,  or  A.  &  J.  11.  Stoddard,  its  agents,  in 
the  absolute  control  and  possession  of  really  all  that  there  was  of  the 
active  business,  and  the  good  will  of  the  corporation. 

The  pui'pose  of  this  injunction  was  to  stop  the  acts  of  the  direct- 
ors just  where  they  were,  and  until  the  question  of  the  dissolution 
of  the  corporation  can  be  determined  by  the  only  court  that  has 
jurisdiction  to  determine  it,  namely,  that  branch  of  this  court  in 
which  the  order  to  show  cause  is  made  returnable,  I  think  we  have 
no  right  on  this  appeal  to  go  into  the  merits  of  that  application. 
That  would  be  sitting  in  appeal  upon  such  merits  before  the  court 
of  first  instance  has  jurisdiction  to  hear  the  parties.  The  right  of 
the  directors  of  the  Broadway  Company  was  limited  merely  to  get- 
ting that  application  properly  and  regularly  before  the  court.  In 
the  meantime  the  business  of  the  Broadway  Company  should  stand 
as  it  had  stood,  namely,  within  the  control  of  its  directors  as  an 
active  and  going  concern.  As  the  whole  purpose  was  merely  to 
invoke  judicial  action,  those  directors  had  no  power  to  do  anything 
further,  and  no  injury  can  result  because  the  control  of  the  business 
is  in  their  hands,  and  there  are  no  outside  influences  that  can  inter- 
fere with  their  discreet  and  proper  management  of  that  business  in 
their  own  way.  It  is  entirely  clear  to  me  that  these  directors  have 
undertaken  to  do  that  which  can  only  be  done  by  the  judgment  of 
the  Supreme  Court,  and  through  its  receiver  when  dissolution  is 
adjudged,  and  that  the  injunction  was  a  wise  and  just  exercise  of 
the  discretion  of  the  court,  from  whose  order  this  appeal  is  taken. 

This  is  not  the  case  of  tlie  directors  of  a  manufacturing  or  trading 
corporation,  suspending  active  business  to  prevent  further  loss  to 
stockholders.  All  that  was  here  done  was  directly  connected  with  a 
proceeding  devolving  upon  the  court  the  duty  of  deciding  the  fate 
of  the  corporation.  The  statute  controls.  No  other  method  than 
that  prescribed  by  the  statute  to  effect  dissolution  and  end  the  busi- 
ness could  be  pursued.  "  The  method  of  eflFecting  corporate  disso- 
lution, when  prescribed  by  statute,  as  in  this  State,  is  exclusive?^ 
{Hitch  V.  Haioley^  132  N.  Y.  217,  citing  Verplanck  v.  Mercantile 
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Ins.  Co.,  1  Edw.  Ch.  84 ;  Kohl  v.  Lilienthal,  81  Cal.  378 ;  Spell. 
Priv.  Corp.  §  1008.     See,  also,  PeopU  v.  Ballard,  134  JS".  Y.  294.) 

I  think  the  original  injunction,  as  modified  by  the  order  of  Mr. 
Justice  Lawrence,  should  be  maintained;  but  there  should  also  be 
a  provision  made  in  it  that  nothing  therein  contained  shall  operate 
to  prevent  the  directors  of  the  Broadway  Insurance  Company  from 
bringing  on  their  application  for  the  voluntary  dissolution,  to  be 
heard  in  accordance  with  the  terms  of  the  order  to  show  cause. 

With  this  modification,  I  think  the  order  appealed  from  should 
be  affirmed,  with  costs. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
application  denied,  with  ten  dollars  costs. 


Julius  E.  Luddex,  Respondent,  v.  Fredekick  L.  Dsgeneb, 

Appellant. 

Service  by  publication  —  a  copy  of  the  order  of  publication  must  be  served^  without 

the  State. 

The  requirement  of  section  440  of  the  Code  of  Civil  Procedure  that,  where  per- 
sonal service  of  the  summons  in  an  action  is  made  upon  a  defendant  without 
the  State,  a  copy  of  the  order  for  the  publication  of  the  summons  must  be 
served  at  the  same  time,  cannot  be  disregarded;  a  compliance  with  that  require- 
ment is  necessary  to  give  the  court  jurisdiction. 

Section  443  of  the  Code  of  Civil  Procedure  has  no  reference  to  the  service  of  a 
copy  of  the  order,  and  does  not  in  any  manner  dispense  with  the  requirement 
of  section  440. 

Appeal  by  the  defendant,  Frederick  L.  Degener,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Temi  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  20th  day  of  November,  1896,  denying  his  motion  to  vacate  an 
order  for  tlie  publication  of  the  summons  in  the  action,  and  to  set 
aside  a  service  of  the  summons  and  complaint  made  without  the 
State  of  New  York. 

Benjamin  Tuska,  for  the  appellant. 

Hector  M.  Ilitchings,  for  the  respondent. 
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Williams,  J. : 

We  think  there  was  a  sufficient  affidavit  to  authorize  the  granting 
of  the  order  for  the  publication  of  the  summons.  The  service  of 
the  summons  and  complaint,  however,  was  not  properly  made, 
because  a  copy  of  the  order  for  pubUcation  was  not  served  there- 
with, as  required  by  the  order  made  under  section  440  of  the  Code 
of  Civil  Procedure.  The  language  of  this  section  of  the  Code  is 
very  clear,  and  the  requirement  that  a  copy  of  the  order  be  served, 
when  personal  service  is  made  without  the  State,  cannot  be  disre- 
garded, and  the  service  still  be  deemed  sufficient  to  give  jurisdiction 
of  the  defendant. 

Section  443  has  no  reference  to  the  service  of  a  copy  of  the  order 
and  in  no  way  dispenses  with  the  requirement  of  section  440.  Sec- 
tion 443  relates  merely  to  the  form  of  the  notice  to  be  served  with 
the  summons  in  case  personal  service  is  made  without  the  State 
instead  of  by  publication. 

It  has  been  held  in  this  department  that  the  order  under  section 
440  is  invalid  when  it  omits  the  provision  requiring  a  copy  of  the 
order  to  be  served  with  the  summons  and  complaint  when  service  is 
made  without  the  State.  {McCool  v.  Boiler^  14  Ilun,  73 ;  Johen- 
ning  v.  Johenniiig^  1  Civ.  Proc.  Rep.  145.)  Certainly,  if  such 
omission  renders  the  order  invalid,  the  failui^e  to  comply  with  such 
requirement,  when  contained  in  the  order,  would  render  the  service 
insufficient. 

The  order,  so  far  as  it  denied  the  motion  to  vacate  the  order  for 
publication,  should  be  affirmed,  and  so  far  as  it  denied  the  motion  to 
set  aside  the  service  of  the  summons  and  complaint  should  be 
reversed,  and  the  motion  to  set  aside  granted,  without  costs  of  this 
appeal  or  in  the  court  below. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  Patterson,  JJ., 
concurred. 

Order,  so  far  as  it  denied  motion  to  vacate  order  for  publication, 
affirmed,  and  so  far  as  it  denied  motion  to  set  aside  service  of  sum- 
mons and  complaint  reversed,  and  motion  to  set  aside  granted,  with- 
out costs  of  this  appeal  or  in  the  court  below. 
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Minnie  Eothschild,  and  Edna  Kothschild,  an  Infant  over  the 
Age  of  Fourteen  Years,  by  her  Guardian  ad  Litem,  Joseph  B. 
Thorman,  Appellants,  v,  Herman  Frank,  Defendant,  and  Mor- 
nz  Brockman,  Respondent. 

Bond — proof  required  to  overcame  the  presumption  of  a  consideration  arising  from 
the  seed — forbearance  to  sue  —  the  fraud  of  tJie  principal  upon  a  surety  does  not 
prejudice  the  obligees — no  mutu^  mistake,  where  one  party  is  ignorant  of  the 
facts  —  bond  not  limited  by  a  schedule  annexed. 

In  1887,  Herman  Frank,  having  received  from  Clara  Feldman,  since  deceased, 
certain  sums  of  money  upon  a  trust  that  he  should  invest  the  same  and  pay 
the  interest  during  a  certain  period,  and  subsequently  the  principal,  to  Minnie 
Rothschild  and  Edna  Rothschild,  made  and  delivered  a  certificate  which  stated 
the  trust  and  the  manner  in  which  the  moneys  were  invested.  In  1894,  he  was 
asked  to  give  security,  and,  when  he  delayed  doing  so,  he  was  threatened  with 
legal  prosecution,  whereupon,  by  the  false  pretense  that  the  fund  was  per- 
fectly secured,  he  induced  one  Moritz  Brockman  to  become  his  surety  upon  a 
bond,  under  seal,  dated  June  28,  1894,  given  by  himself  to  the  Rothschilds  for 
the  amount  of  the  trust  fund,  conditioned  that  Frank  would  "  faithfully  in  all 
things  discharge  his  duties  as  trustee  under  the  trust  referred  to  and  described 
in  the  certificate  of  the  above  bounden  Herman  Frank,  a  copy  of  which  is 
hereto  annexed,  marked  Schedule  *  A,'  and  render  a  just  and  true  account  of 
all  moneys  and  property  received  by  him  and  of  the  application  thereof." 
Brockman  testified  that  he  received  no  consideration  for  executing  the  bond, 
but  the  Rothschilds  took  no  part  in  the  negotiations  with  Brockman  for  the 
giving  of  the  bond,  nor  did  they  know  where  the  fund  was  or  how  it  was 
invested.  In  fact,  Frank  never  invested  the  moneys,  but  misappropriated  the 
funds  and  subsequently  absconded.  January  4,  1896,  an  action  was  begun 
against  the  defendant  Brockman  on  the  bond  by  the  Rothschilds,  the  interest 
from  January  1,  1895,  being  unpaid,  although  the  event  had  not  then  occurred 
under  which  the  principal  sum  mentioned  in  the  certificate  was  to  become  due. 

Held,  that,  as  the  bond  was  under  seal,  a  consideration  was  presumed,  which 
presumption  was  not  overcome  by  the  mere  testimony  of  the  surety  that  he 
had  received  no  consideration  for  executing  the  bond; 

That,  as  the  plaintiffs,  the  beneficiaries,  had,  because  of  the  giving  of  the  bond, 
postponed  bringing  an  action,  under  an  implied  promise  to  forbear  until  the 
interest  and  the  principal  of  the  fund  should  become  payable  under  the  terms 
of  the  trust,  that  forbearance  was  sufllcient  consideration  to  support  the  bond; 

That,  as  the  plaintiffs  had  had  no  dealings  with  the  surety,  they  were  not  parties 
to  the  fraud  which  Frank  perpetrated  upon  him,  and  that  Frank's  fraud  could 
not  invalidate  the  bond  as  to  them; 

That  as  the  plaintiffs  took  the  bond,  in  ignorance  of  the  facts  as  to  where  the 
fund  was  or  how  it  was  invested,  it  could  not  be  said  that  the  bond  was  given 
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under  any  mutual  mistake  upon  the  facts  as  between  the  beneficiaries  and  the 
surety  ; 
That  as  the  bond  was  conditioned  that  Frank  should  render  a  true  and  just 
account  of  all  moneys  and  property  received  by  him  and  of  the  applicatioQ 
thereof,  its  obligation  was  not  limited,  by  the  certificate,  to  the  securing  of  the 
moneys  actually  invested  in  the  bonds  and  mortgages  described  in  the 
certificate. 

Appeal  by  the  plaintiffs,  Minnie  Rothschild  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant  Moritz 
Brockman,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  7th  day  of  May,  1896,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  a  Trial  Term  of  the  Supreme  Court  held  in 
and  for  the  county  of  New  York  before  the  court  without  a  jury. 

William  II,  Zaw,  for  the  appellants. 

Emanuel  J,  Meyers  and  Leonard  Bronner^  for  the  respondents. 

Williams,  J. : 

One  Clara  Feldman,  of  New  Haven,  Connecticut,  prior  to  her 
death,  which  occurred  August  28,  1887,  delivered  to  the  defendant 
Herman  Frank,  a  lawyer  of  New  York  city,  various  sums  of  money, 
aggregating  $4,875,  in  trust,  for  the  purposes  expressed  in  the  cer- 
tificate hereinafter  set  forth.  On  September  26,  1887,  Herman 
Frank  made  and  delivered  to  the  plaintiffs  the  following  certificate, 
viz. : 

"  I,  Herman  Frank,  attorney  at  law  in  the  city  of  New  York,  do 
hereby  certify  and  declare  that,  during  the  lifetime  of  Clara  Feld- 
man, late  deceased  wife  of  Louis  Feldman,  of  New  Haven,  Con- 
necticut, there  was  entrusted  to  me  by  said  Clara  Feldman  various 
sums  of  money  belonging  to  her,  which  up  to  the  time  of  her 
death,  at  her  request,  I  kept  invested  for  her  on  bond  and  mort- 
gage. That  some  days  prior  to  her  death  she  gave  me  the  same  in 
trust  for  the  purposes  hereafter  specified,  and  requested  me  to  keep 
the  same  invested  on  interest  bearing  securities  and  to  pay  the 
income  thereof  to  Minnie  Rothschild,  wife  of  Louis  Rothschild,  of 
New  Haven,  Connecticut,  during  their  lifetime  and  up  to  the  time 
her  daughter  Edna  should  marry,  at  which  time  the  whole  of  said 
principal  sum  should  be  paid  to  said  Minnie  and  Edna  Rothschild^ 
to  be  divided  among  them  share  and  share  alike. 
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"  And  I  do  further  certify  and  declare  that  said  various  amounts 
of  money  so  entrusted  to  me  at  the  time  of  the  death  of  said  Clara 
Feldman  amounted  to  $4,875,  which  I  have  at  present  invested  on 
bond  and  mortgage  on  two  pieces  of  property  in  Brooklyn,  to  wit : 
On  premises  corner  of  Plymouth  and  Gold  streets,  on  which  there 
are  due  $1,500,  and  on  premises  in  Duffield  street,  in  the  city  of 
Brooklyn,  on  which  there  are  due  $3,500,  said  mortgage  bearing 
interest  5  per  cent  per  annum,  payable  semi-annually  in  January 
and  July  of  each  year. 

"  Dated  Xew  York,  SepUmher  26^A,  1887. 

(Signed)  HERMAN  FRANK." 

The  Minnie  Rothschild  and  Edna  Rothschild  named  in  this  certifi- 
cate are  the  plaintiflFs  in  this  action.  Minnie  Rothschild  was  the 
foster  daughter  of  Clara  Feldman,  and  Edna  Rothschild  was  her 
daughter.  Edna  is  an  infant  now  and  has  not  married.  Herman 
Frank  paid  the  interest  on  this  fund  to  Minnie  Rothschild  down  to 
January  1,  1895,  but  has  not  paid  any  interest  since,  and  the  whole 
principal  of  the  fund  remains  unpaid. 

In  1894,  the  Rothschilds,  husband  and  wife,  were  not  satisfied  to 
have  the  fund  in  Mr.  Frank's  hands  under  the  certificate  without 
some  security,  and  Mr.  Rothschild  called  upon  Mr.  Frank  several 
times  and  asked  for  a  bond  to  secure  the  performance  of  the  trust 
Mr.  Frank  promised  from  time  to  time  to  give  a  bond.  He  did  not 
do  so,  however,  and  the  matter  was  placed  in  the  hands  of  the 
Rothschilds'  lawyer  in  New  Haven,  Connecticut.  This  lawyer  had 
some  communication  with  Mr.  Frank  and  finally  placed  the  matter 
in  the  hands  of  a  lawyer  in  New  York  city.  This  latter  lawyer  called 
upon  Mr.  Frank  in  June,  1894,  and  asked  him  to  raise  the  money 
or  give  a  satisfactory  bond,  and  gave  him  to  understand  that  if  a 
bond  was  not  given  legal  proceedings  would  be  taken  against  him. 
Mr.  Frank  called  upon  the  defendant  Brockman  and  asked  him  to 
sign  the  bond  as  surety,  and  told  him  the  bond  didn't  amount  to 
anything  at  all ;  that  it  was  perfectly  secured  ;  that  he  had  the  money 
for  a  woman  in  New  Haven ;  that  he  had  two  bonds  and  mort- 
gages in  Brooklyn,  and  wanted  to  give  them  a  paper ;  that  it  was 
only  a  matter  of  form  ;  that  everything  was  all  right,  and  he(Brock- 
App.  Div.— Vol.  XIV.        51 
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man)  need  not  fear  at  all.  The  bond  was  executed  and  delivered  to 
the  New  York  lawyer,  who  sent  it  to  the  New  Haven  lawyer,  and  it 
was  given  to  the  Rothschilds,     The  bond  was  as  follows,  viz. : 

"  Know  all  men  by  these  presents,  that  I,  Herman  Frank,  of 
number  156  East  116th  street,  in  the  city  of  New  York,  and  Moritz 
Brockman,  of  number  354  East  69th  street,  in  the  city  of  New  York, 
are  held  and  firmly  bound  unto  Minnie  Kothschild,  wife  of  Louis 
Rothschild,  of  the  city  of  New  Haven,  State  of  Connecticut,  and  to 
Edna  Rothschild,  infant  daughter  of  said  Minnie  and  Louis  Rotlis- 
child,  in  the  sum  of  five  thousand  dollars,  lawful  money  of  the 
United  States,  to  be  paid  to  said  Minnie  and  Edna  Rothschild,  their 
and  each  of  their  executors,  administrators  and  assigns,  to  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executore 
and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

"  Sealed  with  our  seals,  dated  the  28tli'day  of  June,  1894. 

"  The  condition  of  this  obligation  is  such  that  if  the  above  bounden 
Herman  Frank  shall  and  will  faithfully  in  all  things  discharge  his 
duties  as  trustee  under  the  trust  referred  to  and  described  in  the 
certificate  of  the  above  bounden  Herman  Frank,  a  copy  of  which  is 
hereto  annexed,  marked  Schedule  '  A,'  and  render  a  true  and  just 
account  of  all  monies  and  property  received  by  him  and  of  the 
application  thereof,  then  this  obligation  to  be  void ;  otherwise,  to 
remain  in  full  force  and  virtue. 

"  HERMAN  FRANK.  [l.  s.] 

"  In  presence  of  "  MORITZ  BROCKMAN.     [l.  s.] 

"  Arthur  Rothschild." 

Annexed  to  the  bond  is  a  copy  of  the  certificate  hereinbefore  set 
out.  The  Rothschild  children  had  no  communication  whatever 
with  the  defendant  Brockman  during  the  negotiations  for  the  giv- 
ing of  the  bond,  nor  did  either  the  New  Haven  nor  the  New  York 
lawyer,  employed  by  them  in  the  matter.  It  was  conceded  on  the 
trial  that  the  moneys  received  by  Mr.  Frank  from  Clara  Feldman  in 
her  lifetime  were  not  invested  by  him  in  bonds  and  mortgages,  as 
stated  in  the  certificate,  and  such  bonds  and  mortgages  never  had 
any  existence  in  fact.  Apparently  Mr.  Frank  has  absconded,  and 
the  trust  fund  is  lost  to  the  beneficiaries,  unless  they  can  enforce  this 
bond  against  the  surety,  the  defendant  Brockman.     The  court  based 
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its  decision  upon  the  proposition  that  there  was  no  consideration  for 
the  giving  of  the  bond,  and  that  it  was  procured  by  the  fraud  of  Mr. 
Frank,  and  under  a  mutual  mistake  of  fact  between  the  beneficiaries 
and  the  surety  Brockman.  We  think,  under  the  proofs,  it  should 
have  been  found  there  was  sufficient  consideration  for  the  giving  of 
the  bond.  It  was  under  seal,  and,  in  the  absence  of  any  other  evi- 
dence, a  good  consideration  would  be  presumed,  from  tlie  fact  that 
it  was  an  instrument  under  seal.  The  defendant  Brockman  had, 
therefore,  the  burden  of  overcoming  this  presumption.  He  did 
give  proof  that  he  received  no  consideration  for  executing  the 
bond,  but  that  was  not  enough.  The  nature  of  his  undertaking 
was  a  suretyship  for  the  principal,  Mr.  Frank.  Ordinarily,  no  con- 
sideration would  go  directly  to  the  surety.  The  consideration  here 
claimed  to  exist  was  forbearance  to  take  proceedings  against  Mr. 
Frank,  the  principal,  to  procure  an  accounting  as  to  the  trust  fund, 
and  security  for  its  payment  as  it  should  become  due  and  payable  to 
the  beneficiaries  in  the  future.  Now,  bearing  in  mind  that  the  ques- 
tion was  not  quite  whether  the  plaintiffs  affirmatively  established 
such  a  consideration,  but  whether  there  was  sufficient  evidence 
given  on  the  trial  to  overcome  the  presumption  of  consideration 
arising  from  the  fact  that  the  instrument  was  under  seal,  what 
appears  in  this  case  ?  There  was  no  dispute  as  to  the  fund  having 
been  received  by  Mr.  Frank  under  the  trust  stated  in  the  certificate 
made  and  delivered  to  the  beneficiaries  ;  there  was  no  dispute  as  to 
the  amount  of  such  trust  fund  ;  there  was  no  dispute  but  that  the 
beneficiaries  had  doubt  as  to  the  safety  of  this  fund  in  the  summer 
of  1894,  and  that  they  called  upon  Mr.  Frank  by  themselves  and 
their  attorneys,  and  requested  him  to  pay  over  the  moneys  or  give 
security  for  its  performance  by  him  of  the  trust ;  there  was  no 
doubt  that  Mr.  Frank  was  given  to  understand  that  unless  he  paid 
the  moneys  over  or  gave  such  security,  proceedings  would  be  com- 
menced against  him  to  obtain  the  money  or  some  kind  of  security  ; 
there  was  no  doubt  but  that  he  gave  the  bond  to  avoid  such  pro- 
ceedings, and  to  obtain  forbearance  as  to  an  accounting  for  the  trust 
fund,  and  the  payment  of  the  same,  until  it  became  payable,  pur- 
suant to  the  terms  of  the  trust.  As  a  matter  of  fact  he  had  evi- 
dently misappropriated  the  whole  trust  fund  at  the  time  the  bond 
was  given,  and  he  knew  it,  though  the  beneficiaries  had  no  knowl- 
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edge  upon  the  subject.  Upon  the  real  facts  then  existing,  Mr. 
Frank  was  certainly  liable  to  an  action  for  an  accounting,  and  a 
recovery  could  have  been  had  against  him  in  tort  for  the  misappro- 
priation of  the  trust  fund.  But  he  was  also  liable  to  an  action 
even  upon  the  condition  of  things  as  the  beneficiaries  understood  it. 
They  did  not  know  where  the  fund  was,  whether  Mr.  Frank  still 
had  it,  or  how  it  was  invested,  if  at  all.  They  were  upon  this  state 
of  facts  entitled  to  maintain  an  action  against  him  for  an  accounting 
as  to  the  trust  fund,  wherein  he  might  be  compelled  to  disclose  the 
condition  of  the  fund,  and  how  and  where  it  was  invested,  whether 
in  his  own  name,  or  in  his  name  as  trustee.  If  the  fund  had  been 
misappropriated,  they  were  entitled  to  a  judgment  against  him  on 
account  of  such  misappropriation.  If  it  was  invested  in  his  own 
name,  they  were  entitled  to  have  it  adjudicated  that  the  securities 
were  trust  securities,  so  as  to  protect  the  fund  against  any  future 
misappropriation  by  a  transfer  of  the  securities  or  proceeds  thereof 
to  hanajide  holders,  who  should  take  without  knowledge  or  notice 
of  the  trust.  If  the  securities  were  taken  in  Ids  name  as  trustee, 
they  were  entitled  still  to  have  the  nature  of  the  trust  adjudicated, 
so  as  to  protect  the  fund  in  the  future.  Especially  would  such 
relief  in  an  action  for  such  accounting  be  proper  if  Mr.  Frank  was 
himself  insolvent,  or  of  insufficient  financial  abiUty  to  respond  to 
the  beneficiaries  for  the  trust  fund,  in  case  of  any  misappropriation 
thereof.  So  that  in  any  view  of  the  matter  Mr.  Frank  was  liable 
to  an  action  at  the  suit  of  the  beneficiaries  at  the  time  the  bond  was 
required  of  him  and  was  given.  The  beneficiaries  forbore  and  post- 
poned the  bringing  of  such  action  by  reason  of  the  giving  of  the  bond, 
under  an  implied  promise  to  so  forbear  until  the  interest  and  principal 
of  the  fund  should  become  payable  under  the  terms  of  the  trust,  and 
such  forbearance  and  postponement  of  such  action  was  a  sufficient 
consideration  to  support  the  bond.  Certainly,  the  evidence  bearing 
upon  this  question  was  not  sufficient  to  overcome  the  presumption 
of  consideration  arising  from  the  fact  that  the  instrument  was  under 
seal,  and  to  establish  the  absence  of  such  consideration.  In  Strong 
V.  Sheffield  (144  N.  Y.  392)  it  was  said  by  Andrews,  Ch.  J.: 
"  There  is  no  doubt  that  an  agreement  by  the  creditor  to  forbear  the 
collection  of  a  debt  presently  due  is  a  good  consideration  for  an 
absolute  or  conditional  promise  of  a  third  person  to  pay  the  debt,  or 
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for  any  obligation  he  may  assume  in  respect  thereto.  *  *  *  If 
he  is  requested  by  liis.  debtor  to  extend  the  time,  and  a  third  person 
undertakes,  in  consideration  of  forbearance  being  given,  to  become 
liable  as  surety  or  otherwise,  and  the  creditor  does  in  fact  forbear  in 
reliance  upon  the  undertaking,  although  he  enters  into  no  enforcible 
agreement  to  do  so,  his  acquiescence  in  the  request  and  an  actual 
forbearance  in  consequence  thereof  for  a  reasonable  time  furnishes 
a  good  consideration  for  the  collateral  undertaking.  In  other  words, 
a  request  followed  by  performance  is  sufficient,  and  mutual  promises 
at  the  time  are  not  essential  unless  it  was  the  underetanding  that  the 
promisor  was  not  to  be  bound  except  on  condition  that  the  other  party 
entered  into  an  immediate  and  reciprocal  obligation  to  do  the  thing 
requested.  *  *  *  The  general  rule  is  clearly  and  in  the  main 
accurately  stated  in  the  note  to  Forth  v.  Stantoii  (1  Saund.  210,  note  b.) 
The  learned  reporter  says :  ^  And  in  all  cases  of  forbearance  to  sue, 
such  forbearance  must  be  either  absolute  or  for  a  definite  time,  or 
for  a  reasonable  time ;  forbearance  for  a  little  or  for  some  time  is 
not  sufficient.'  The  only  qualification  to  be  made  is  that,  in  tlie 
absence  of  a  specified  time,  a  reasonable  time  is  held  to  be  intended." 
The  principle  here  stated  is  applicable  to  the  facts  in  the  present 
case,  and  within  this  rule  it  could  not  be  found,  as  matter  of  fact, 
in  view  of  the  evidence  in  this  case,  that  there  was  no  consideration 
for  this  bond.  As  to  the  fraud  practiced  upon  the  surety  by  the 
principal,  Mr.  Frank,  there  can  be  no  doubt,  in  view  of  the  surety's 
uncontradicted  evidence,  but  the  beneficiaries  were  not  parties 
to  such  fraud,  and  the  fraud  was  in  no  way  imputable  to  them, 
and  such  fraud  could  not,  therefore,  operate  to  invalidate  the  bond 
as  to  tJiem.  Nor  can  it  be  said  that  the  bond  was  given  under  any 
mutual  mistake  as  to  the  facts  between  the  beneficiaries  and  the 
surety.  The  beneficiaries  did  not  know  where  the  fund  was  or  how 
it  was  invested.  They  were  ignorant  upon  the  subject  and  proposed 
by  action  to  find  out  about  it,  unless  security  for  the  performance  of 
the  trust  was  given  by  Mr.  Frank.  The  bond  was  given  to  avoid 
such  action.  They  took  the  bond,  not  under  a  mistake,  but  in 
ignorance  of  the  facts,  and  the  bond  cannot  be  avoided  by  the  surety 
upon  any  theory  that  it  was  given  under  a  mutual  mistake  as  to  the 
facts.  Nor  can  it  be  said  that  the  bond  was  given  merely  to  secure 
moneys  actually  invested  in  the  bonds  and  mortgages  described  in 
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the  certificate.  The  condition  of  the  bond  was  for  the  faithful  per- 
formance by  Mr.  Frank  of  the  terms  of  the  trust,  and  the  certificate 
was  annexed  and  referred  to  for  a  statement  of  the  terms  of  such 
trust,  and  the  condition  was  further  that  Mr.  Frank  should  render  a 
true  and  just  account  of  all  moneys  and  property  received  by  him 
and  the  appHcation  thereof.  It  cannot  fairly  be  said  that  the  con- 
dition of  the  bond  required  Mr.  Frank  to  account  for  such  moneys 
only  as  were  invested  in  tlie  bonds  and  mortgages  described  in  the 
certificate,  because  the  condition  was  not  so  limited,  but  was  general 
in  its  terms,  and  carried  all  moneys  and  property  received  by  Mr. 
Frank  under  the  trust  agreement  with  Clara  Feldman,  who  delivered 
to  him  the  money  and  created  the  trust.  There  was  no  doubt  but 
that  the  condition  of  the  bond  was  broken,  and  the  plaintiffs  were, 
therefore,  entitled  to  maintain  the  action  and  recover  the  penalty  of 
the  bond. 

Our  conclusion  is  that  the  judgment  was  improperly  ordered,  and 
that  it  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  Patterson,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


T.    Jefferson  Milborne,   Respondent,   v.   The   Roval   Benefit 
Society,  Appellant. 

Benefit  corporation — contract  to  assume  the  risks  of  another  cai-poration  —  ultra 

vires  —  estopi)€l. 

Where  an  incorporated  benefit  society  assumes  the  risks  and  liabilities  of  a  simi- 
lar society,  and  receives  from  a  certificate  holder  of  the  latter  all  subsequent 
assessments  necessary  to  keep  his  risk  in  force,  it  becomes  liable  to  the  certifi- 
cate holder  and  is  estopped  from  insisting  that  the  contract  by  which  it 
assumed  the  risks  of  the  other  society  was  ultra  vires,  and  that  the  certificate 
holder  did  not  acquire  any  right,  as  against  it,  to  enforce  the  obligation  it  had 
assumed. 

Appeal  by  the  defendant,  The  Royal  Benefit  Society,  from  an 
interlocutory   judgment  of   the   Supreme  Court   in   favor  of  the 
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plaintiflF,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  5th  day  of  August,  1896,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  New  York  Special  Term  over- 
ruling its  demurrer  to  the  complaint. 

Charles  F,  Kelley^  for  the  appellant. 

a,  B.  Duyckinck,  for  the  respondent. 

Patterson,  J. : 

The  defendant  appeals  from  an  interlocutory  judgment  overruling 
a  demurrer  to  the  complaint  in  this  action.  It  appears  by  that  com- 
plaint that  a  certain  benefit  society  named  the  Royal  Oak  Benefit 
League,  incorporated  under  chapter  368  of  the  Laws  of  1865,  issued 
a  certificate  of  insurance  to  the  plaintiff,  dated  the  20th  of  April, 
1888,  by  the  terms  of  which  the  plain tiflE  was  entitled,  at  the  expira- 
tion of  seven  years  from  that  date,  to  a  sum  of  $1,000,  and  in  the 
meantime  to  certain  benefits  and  privileges  in  case  he  became  sick  or 
disabled.  In  June,  1894,  the  Royal  Oak  Benefit  League  entered 
into  an  agreement  with  the  defendant,  a  corporation  of  the  State  of 
New  York,  incorporated  under  chapter  690  of  the  Laws  of  1892, 
whereby  the  defendant  assumed  the  liabilities  and  risks  of  the  Royal 
Oak  Benefit  League,  and  agreed  to  pay  such  liabilities  and  risks, 
together  with  the  benefits  accruing  thereunder,  to  the  legal  cer- 
tificate holders  thereof.  Pursuant  to  that  agreement  the  Royal  Oak 
Benefit  League  transferred  to  the  defendant  all  its  assets  and  risks. 
It  is  alleged  in  the  complaint  that  after  that  was  done,  and  the 
defendant  became  substituted  as  insurer  in  place  of  the  Royal  Oak 
Benefit  League,  the  plaintiff  at  all  times  complied  with  the  condi- 
tions of  his  certificate  of  membership,  duly  paying  all  his  assessments 
to  the  Royal  Benefit  Society  after  the  agreement  between  the  two 
companies  became  effectual,  and  that  on  tlie  20th  of  April,  1895,  by 
virtue  of  the  agreement  between  the  plaintiff  and  the  Royal  Oak 
Benefit  League,  the  obligations  of  which  were  assumed  by  the 
defendant,  there  became  due  a  sum  of  $1,000,  less  the  amount  which 
the  plaintiff  had  received  for  sick  benefits  during  the  currency  of 
the  certificate.  The  ground  upon  which  the  demurrer  was  inter- 
posed is  that  tlie  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  specification  of  the  ground  is  that  it  appears 
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npon  the  face  of  the  complaint,  and  from  provisions  of  statutes 
referred  to  in  the  complaint,  that  the  contract  between  the  Royal 
Oak  Benefit  League  and  the  defendant  was  an  invalid  and  inopera- 
tive one,  because  it  was  beyond  the  power  of  either  of  the  corporar 
tions  to  make  it.  What  may  be  the  legal  effect  of  the  contract  of 
June,  1894,  between  the  two  corporations  it  is  unnecessary  for  us  to 
consider.  The  defendant,  by  the  terms  of  that  contract,  became 
substituted  as  a  contracting  party  with  the  plaiutiff.  By  taking 
over  the  risk  the  Royal  Oak  Benefit  League  had  assumed  with  rela- 
tion to  the  plaintiff,  it  put  itself  in  the  position  of  a  contractor 
with  him,  and  by  receiving  and  accepting  from  him  the  premiums 
or  assessments  due  upon  or  chargeable  against  him  under  the  cer- 
tificate he  held,  it  permitted  him  to  perform  all  the  terms  of  the 
contract  incumbent  upon  him,  and  it  received  the  full  benefit  of 
that  performance.  Under  such  circumstances,  the  defendant  will 
not  be  heard  to  contend  that  its  contract  with  the  other  corporation 
was  ultra  vires^  nor  that  the  plaintiff  did  not  acquire  any  right,  as 
against  the  defendant,  to  enforce  the  obligation  it  assumed.  ( Whit- 
ney  Arms  Co,  v.  Barloio^  63  N.  Y.  62 ;  Linkhauf  v.  Lombard^ 
137  id.  423.) 
The  interlocutory  judgment  appealed  from  is  affirmed,  with  costs. 

Van   Brunt,    P.    J.,    Barrett,    Rumsey   and   Williams,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Camp  Manufacturing  Company,  Appellant,  'W.  Job  M.  Reamee, 
Respondent,  Impleaded  with  James  Harriman. 

Corporation  —  action  against  its  directors  for  a  failure  to  file  an  annual  report— a 
judgment  and  execution  returned  unsatisfied  against  tlie  corpoi'aiion  are  not 
prerequisites. 

Where  an  action  is  brought,  to  recover  the  amount  of  an  indebtedness  of  a  cor- 
poration to  the  plaintiff,  against  the  directora  of  the  corporation,  on  the  ground 
that  they  have  failed  to  make  and  file  a  report,  as  required  by  section  30  of 
chapter  688  of  the  Laws  of  1892,  it  is  not  necessary  that  the  complaint  should 
allege  that  the  plaintiff  has  recovered  a  judgment  against  the  corx>oration  and 
has  issued  an  execution  thereon  which  has  been  returned  unsatisfied. 
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Appeal  by  tlie  plaintiff,  the  Camp  Manufacturing  Company,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  Job  M.  Reamer,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  19th  day  of  January,  1897,  upon  tlie 
decision  of  the  court  rendered  after  a  trial  at  the  New  York  Special 
Term  sustaining  the  said  defendant's  demurrer  to  its  complaint. 

D,  M,  Porttr^  for  the  appellant. 
Charles  D,  liidgway^  for  the  respondent. 

Patterson,  J. : 

This  action  was  brought  to  recover  from  the  defendants,  directors 
of  a  domestic  corporation,  the  amount  of  an  indebtedness  of  that 
corporation  to  the  plaintiff,  the  alleged  ground  of  liability  of  the 
defendants  being  that  the  directors  of  the  corporation  had  failed  to 
make  and  file  a  report  as  required  by  section  30  of  the  Stock  Cor- 
poration Law  (Chap.  688,  Laws  of  1892).  There  is  no  allegation  in 
the  complaint  of  the  recovery  of  a  judgment  against  the  principal 
debtor  and  the  return  of  an  execution  unsatisfied,  and  a  demurrer 
was  interposed  to  the  complaint  on  the  ground  that  it  did  not  con- 
tain facts  sufficient  to  constitute  a  cause  of  action  for  the  want  of 
such  an  allegation.  The  learned*  judge  below  sustained  the  demurrer 
and  held  that  the  obligation  of  the  directors  as  imposed  by  section  30 
of  the  act  referred  to  was  a  secondary  liability  and  was  in  analogy  ■ 
with  that  imposed  upon  directors  by  the  24tli  section  of  the 
same  law,  and  that  within  the  decision  of  the  Court  of  Appeals  in 
the  case  of  The  National  Bank  of  Auburn  v.  Dillingham  (147  N. 
Y.  603),  it  was  necessary  for  the  plaintiff  to  exhaust  its  remedy  at 
law  against  the  principal  debtor  before  resort  could  be  had  to  the 
directors  individually. 

The  precise  question  involved  in  this  appeal,  which  is  from  the 
judgment  sustaining  the  demurrer,  was  disposed  of  by  the  Appel- 
late Division  of  the  Supreme  Court  in  the  case  of  Rose  v.  Chadwick 
(9  App.  Div.  311).  It  was  there  held  that  it  was  not  necessary  in 
an  action  under  the  30th  section  of  the  Stock  Corporation  Law 
for  the  plaintiff  to  proceed  against  the  principal  debtor  before  resort- 
ing to  his  remedy  against  the  directors.  It  was  also  declared  that 
App.  Div.— Vol.  XIV.         52 
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the  case  of  The  National  Bank  of  Auburn  v.  Dillingham  {supra) 
was  not  in  point  in  the  consideration  of  this  question.  The  case  of 
Hose  V.  Chadwich  (supra)  is  conclusive  of  the  question,  and  the 
authorities  cited  in  the  opinion  of  the  court  in  that  case  abundantly 
establish  the  correctness  of  the  decision. 

The  interlocutory  judgment  sustaining  the  demurrer  must  be 
reversed  and  judgment  directed  overruling  the  demurrer,  with  costs, 
with  liberty  to  the  defendant  to  withdraw  the  demurrer  and  answer 
over  within  twenty  days  upon  the  payment  of  the  costs  below  and 
in  this  court. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  Williams,  JJ., 
concurred. 

Judgment  reversed,  and  judgment  directed  overruling  the  demur- 
rer, with  costs,  with  leave  to  defendant  to  withdraw  demurrer  and 
answer  over  within  twenty  days  on  payment  of  costs  in  the  court 
below  and  in  this  court. 


Minna  Knoch,  Appellant,  v,  Ernestine  Bernheim  and  Others, 

Kespondents. 

Creditor's  suit  —  latitude  of  examination  of  an  alleged  fraudulent  grantee. 

In  a  creditor's  action,  brought  to  set  aside  a  transfer  of  property  made  by  a 
mother-in-law  to  her  son-in-law  on  the  ground  that  it  was  intended  to  hinder, 
delay  and  defraud  creditors,  the  plaintiff,  on  an  examination  of  the  son-in-law, 
called  by  him  as  a  witness  upon  the  trial  of  the  action,  should,  in  view  of  the 
fact  that  the  witness  is  hostile,  be  allowed  wide  latitude  in  examination;  and, 
where  an  item  of  the  consideration  for  the  transfer,  as  testified  to  by  the  son- 
in  law,  was  the  extinguishment  of  an  alleged  indebtedness  due  to  him  by  his 
mother-in-law,  the  pltiiutiff  should  be  allowed  to  show  the  state  of  the  accounts 
between  these  parties  for  a  considerable  period  of  years  anterior  to  the  date  of 
the  conveyances  of  the  property. 

Appeal  by  the  plaintiff,  Minna  Knoch,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  21st  day  of  May,  1896, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Special  Term  dismissing  her  complaint  upon  the  merits. 
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Charles  Goldzier^  for  tlie  appellant. 

Arthur  Furher^  for  the  respondents. 

Pattersox,  J. : 

From  a  judgment  dismissing  a  complaint  on  the  merits  in  a  cred- 
itor's action  the  plaintiff  appeals  to  tliis  court.  The  transaction 
impeached  in  the  complaint  was  the  transfer  of  a  house  and  lot  in 
the  city  of  New  York  by  the  defendant  Ernestine  Bernheim  to  her 
son-in-law,  Bernard  Weisl,  and  it  is  alleged  in  the  complaint  that  such 
transfer  was  made  with  the  intent  to  hinder,  delay  and  defraud 
creditors.  The  plaintiff,  on  the  trial,  was  compelled  to  call 
as  a  witness  the  grantee  of  the  property,  the  defendant  Bernard 
Weisl,  and  the  general  tendency  of  the  testimony  elicited  from  that 
reluctant  and  hostile  witness  was  of  a  character  to  arouse  the  gravest 
suspicion  as  to  the  honafide  character  of  the  conveyance  made  to 
him  by  his  grantor.  He  claimed  that  he  was  a  purchaser  for  value 
of  the  premises  in  question ;  that  the  consideration  he  gave  for  it 
was  equivalent  to  the  market  value  of  the  property,  which  was 
$22,000  ;  that  that  consideration  consisted  of  the  assumption  by  him 
of  a  mortgage  for  $16,500,  the  payment  in  cash,  by  a  certified  check, 
of  $4,000,  and  the  cancellation  and  extinguishment  of  an  indebted- 
ness of  $1,500  due  by  his  grantor  to  him.  This  witness  had  testified 
that,  from  time  to  time,  and  for  some  years  before  the  conveyance 
was  made  to  him,  he  had  had  money  transactions  with  his  mother-in- 
law  ;  had  received  moneys  from  her  which  were  left  with  him  on 
deposit,  and  that  he  had  advanced  moneys  to  her  from  time  to  time 
to  pay  interest  and  for  other  purposes,  and  that  he  had  loaned  her 
money,  the  amounts  of  which  had  been  entered  in  a  memorandum 
book  which  he  had  lost  or  destroyed.  In  the  endeavor  of  the  plain- 
tiff's counsel  to  ascertain  the  state  of  the  accounts  between  the 
defendant  Weisl  and  Mrs.  Bernheim,  he  was  met  by  what  seem  to 
l>e  evasions  or  unfortunate  lapses  of  memory  of  the  witness.  It  was 
entirely  legitimate  for  the  plaintiff  to  seek  to  establish  by  this  wit- 
ness the  state  of  the  accounts  between  himself  and  Mrs.  Bernheim. 
The  evident  theory  of  the  plaintiff's  case  was  that  the  $1,500  indebt- 
edness was  fictitious,  and  that  the  amount  of  the  certified  check 
represented  in  reality  moneys  of  Mrs.  Bernheim  which  the  defend- 
ant Weisl  had  in  his  possession,  and  that  the  whole  transaction  was 
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merely  colorable.  Under  such  circumstances,  and  with  such  a  wit- 
ness, the  court  should  have  allowed  a  wide  latitude  of  examination. 
It  was  sought  to  show  what  was  the  state  of  accounts  between  Mrs. 
Bernheim  and  Weisl  for  a  period  of  some  four  or  five  years  anterior 
to  the  date  of  the  conveyance  of  the  property  in  question.  The\\it- 
ness  was  asked  whether,  in  November,  1889,  Mrs.  Bernheim  had 
not  given  him  money,  and  whether,  in  March,  1891,  a  specific  sum 
of  $2,500  was  not  given  by  Mrs.  Bernheim  to  him,  and  what  was 
the  largest  amount  of  money  he  ever  received  from  Mrs.  Bernheim 
during  five  or  six  years  preceding  the  transaction  of  the  transfer  of 
the  real  estate.  Every  question  asked  upon  that  subject  was  excluded 
by  the  court.  Under  the  peculiar  circumstances  of  this  case,  and  in 
view  of  the  interest  of  the  witness  who  was  under  examination,  and 
of  tlie  grave  suspicion  which,  upon  the  testimony,  attached  to  the 
transaction,  it  was  error  to  prevent  the  inquiry  which  the  plaintiff 
sought  to  make  respecting  the  transactions  between  Mrs.  Bernheim 
and  her  son-in-law  for  a  few  years  previous  to  the  date  of  the  con- 
veyance attacked,  and  for  this  reason  the  judgment  must  be  reversed 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Van  Brunt,   P.   J.,   Barrett,    Rumsey    and   Williams,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


The  People  of  the  State  of  New  York  ex  rel.  The  Broad- 
way Improvement  Company,  Appellant,  v.  Edward  P.  Barkeb 
and  Others,  as  Commissioners  of  Taxes  and  Assessments  of  the 
City  and  County  of  New  York,  Respondents. 

Tax — oioervaluation  — .objection  to,  confined  to  grounds  ofillegaliiy  and  overtaluaiicn. 

An  objection  made  to  an  assessment  upon  the  ground  of  OTervaluation  is  suffi- 
ciently specific,  where  a  written  notice  is  given  to  the  commissioneTs  of  taxes 
that  the  property  in  question  is  assessed  at  $310,000  more  than  is  in  accordance 
with  the  marketable  value  thereof,  as  such  a  phrase  is  equivalent  in  its  mean- 
ing to  a  statement  that  the  assessment  is  $210,000  in  excess  of  "the  sum  for 
which  such  property,  under  ordinary  circumstances,  would  sell." 
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Semlde,  that  the  right  to  review  an  assessment  for  purposes  of  taxation  in  the 
city  and  county  of  New  York  is  confined  to  the  grounds  of  illegality  and 
overvaluation. 

Appeal  by  the  relator,  The  Broadway  Improvement  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  Xew  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Kew 
York  on  the  25th  day  of  November,  1896,  quashing  a  writ  of 
certiorari,  and  froui  the  judgment  entered  thereon  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  9th  day  of  December, 
1896,  said  certiorari  having  l)een  issued  to  review  the  assessment 
upon  real  property  of  the  relator  for  the  year  1896. 

George  H.  Yearaan^  John  E,  Roosevelt  and  George  C  Kotibe^  for 
the  appellant. 

James  M.  Ward^  for  the  respondents. 

Pattebson,  J. : 

This  is  an  appeal  from  an  order  at  the  Special  Term  quashing  a. 
writ  of  certiorari  obtained  by  the  relator  to  review  the  action  of  the 
commissioners  of  taxes  and  assessments  of  the  city  and  county  of 
New  York  in  assessing  for  taxation  certain  real  estate  of  the  relator 
situate  in  the  city  of  New  York. 

The  writ  was  dismissed  upon  the  ground  that  the  relator  did  not 
present  to  the  court  by  his  petition  such  facts  as  would  authorize  a 
review  of  the  action  of  the  commissioners ;  nor  to  the  commission- 
ers on  the  original  application  to  them  such  facts  as  would  require 
at  their  hands  a  reduction  of  the  amount  at  which  they  assessed  the 
real  estate  for  the  purposes  of  taxation. 

It  was  decided  in  the  case  of  The  People  ex  rel.  Second  Avenue 
Railroad  Co.  v.  Coleman  et  al,^  Commissioners^  that  in  the  city 
and  county  of  New  York  the  right  to  review  an  assessment  for  pur- 
poses of  taxation  is  confined  to  the  grounds  of  illegality  and  over- 
valuation. The  case  is  reported  in  21  New  York  State  Reporter, 
178,  where  the  opinion  of  the  referee,  adopted  by  the  court  at 
General  Term,  is  given  in  full. 

Upon  an  examination  of  the  record  before  us  we  think  it  clearly 
appears,  both  in  the  petition  and  in  the  notice  given  to  the  commis- 
sioners of  taxes  and  assessments,  that  the  relator  objected  to  the 
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assessed  valuation  as  fixed  by  tlie  commissioners  on  the  ground  of 
overvaluation,  and  that  it  asked  for  a  hearing  by  the  commissioners 
upon  that  specific  ground  and  thus  brought  itself  within  the 
provision  of  the  statute  which  entitled  it  to  be  heard  by  the 
commissioners. 

It  is  contended  by  the  respondent  that  sufficient  notice  of  the 
distinct  ground  upon  which  the  assessment  was  objected  to  was  not 
given,  because  there  was  a  failure  to  state  that  the  property  had 
been  assessed  at  a  sum  in  excess  of  the  amount  at  which,  under 
ordinary  circumstances,  the  real  estate  would  sell.  That  claim  is 
altogether  unfounded.  The  exact  phraseology  that  "  the  sum  for 
which  such  property,  under  ordinary  circumstances,  would  sell,"  is 
not  used  in  the  notice  nor  in  the  petition,  but  there  is  no  require- 
ment of  law  that  any  particular  phrase  or  set  form  of  words  should 
be  used  by  a  taxpayer  in  objecting  to  an  excessive  assessment.  If  it 
is  made  distinctly  to  appear  that  overvaluation  is  the  ground  of  his 
objection,  it  is  immaterial  in  what  language  that  objection  is 
expressed.  In  this  case,  the  words  used  by  the  relator  in  the  notice 
to  the  tax  commissioners,  and  in  the  petition,  are  the  full  and  exact 

•  equivalent  of  the  phrase  which  the  respondents  claim  should  have 

*  been  used  by  the  relator.  The  notification  is  that  the  property  waa 
J  assessed  at  $210,000  more  than  is  in  accordance  with  the  marketable 
>  , value  thereof.  That  is  a  simple  statement  of  the  claim  that  the 
^  assessment  is  $210,000  in  excess  of  the  price  at  which  the  property 
I  would  ordinarily  sell,  for  the  test  of  the  price  at  which  property 
^  will  ordinarily  sell  is  the  market  value,  and  the  two  phrases  are 
[  interchangeable.  The  right  of  the  relator  to  have  the  assessment 
I  reviewed  is  not  to  be  taken  away  from  him  upon  so  narrow  a  con- 
f                            struction,  and  one  that  is  without  even  technical  merit. 

The  order  appealed  from  must  be  reversed,  with  costs,  and  the 
matter  remitted  to  the  Special  Term  in  order  that  it  may  be  heard 
upon  the  merits. 

Yan    Brunt,   P.   J.,   Barrett,   Rumsey    and    Williams,  J  J., 
I  concurred. 

Order  reversed,  with  costs,  and  proceedings  remitted  to  Special 
Term  to  be  heard  upon  the  merits. 
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JoHif  P.  Jackson  and  Hattie  A.  Smith,  as  Administrators,  e,tc.,  of 
Maurice  J.  Smith,  Deceased,  Appellants,  v,  George  G.  Decker? 
Respondent,  Impleaded  with  James  H.  More  and  Another. 

Gtiaranty  of  collection — duty  of  tlie  cj'editor  to  proceed  with  reaaonable  diligence 
against  tJie  principal  debtor  —  duty  in  the  case  of  foreign  notes  secured  by  foreign 
mortgages — guaranty  of  payment. 

Au  instniment,  executed  upon  the  sale  of  a  note  made  in  the  State  of  Kansas, 
accompanied  by  a  mortgage  or  trust  deed  covering  lands  in  that  State, 
stated  that  in  consideration  of  said  sale  the  parties  signing  the  instrument 
**  guarantee  the  collection  in  full  of  the  note,  with  seven  per  cent  interest  on 
same,  upon  the  following  conditions:  First,  In  case  of  a  default  in  the  payment 
of  said  note,  or  interest  due  on  same,  or  a  failure  to  comply  with  the  require- 
ments named  in  the  trust  deed  securing  said  note,  the  holder  of  said  note  shall, 
at  the  request  of  the  undersigned,  at  once  forward  said  note  and  trust  deed  for 
collection.  Second,  Said  trust  deed  shall  be  foreclosed  in  the  usual  course  pro- 
vided by  law,  and  the  land  sold.  In  case  there  is  no  bid  sufficient  to  cover  the 
debt  and  costs,  the  land  described  in  the  trust  deed  may,  at  the  option  of  the 
undersigned,  be  bid  in  in  the  name  of  the  holder  of  this  note.  Third.  In  case 
the  land  is  so  purchased,  the  undersigned  hereby  bind  themselves  to  take  full 
charge  of  said  land  and  sell  same  within  two  years  after  the  above-described  note 
matures;  and  in  case  said  land  does  not  sell  for  a  sufficient  amount  to  pay  the 
debt  in  full,  to  make  good  and  pay  any  deficiency." 

Meld,  that  the  instrument  was  not  an  absolute  guaranty  of  the  payment  of  the 
note,  but  merely  a  guaranty  of  its  collection; 

That  the  conditions  annexed  to  such  guaranty  were  conditions  in  favor  of  the 
guarantors,  imposing  no  obligation  upon  them,  but  merely  giving  them  privi- 
leges, and  not  obliging  them  to  do  anything  so  far  as  the  holder  of  the  note 
was  concerned; 

That  the  guarantors  were  not  obliged  to  take  the  burden  of  suing  upon  the  note 
or  foreclosing  the  mortgage,  and  were  only  bound  to  take  charge  of,  and  sell, 
the  land  in  case  the  land  should  be  bid  in  upon  foreclosure  in  the  name  of  the 
holder  of  the  notes. 

A  guarantor  for  collection  merely  guarantees  that  the  debt  will  be  paid  if  the 
principal  be  prosecuted  with  reasonable  diligence,  and  the  guarantor  is  dis- 
charged from  all  liability  where  the  creditor  fails  to  exercise  such  diligence. 

This  doctrine  is  largely  controlled  by  the  nature  of  the  security  and  the  residence, 
perhaps,  of  the  parties;  but  where  a  note  is  purchased  with  the  knowledge  that 
it  is  made  by  a  non-resident,  and  that  it  is  secured  by  lands  in  a  distant  State, 
there  can  be  no  excuse  for  unreasonable  delay  in  pursuing  the  principal  debtor. 

A  guaranty  of  a  note  in  the  words,  "We  further  guarantee  the  payment  of  the 
interest  as  it  matures  on  the  principal  sum  of  said  loan  until  the  said  principal 
is  paid,"  is  a  promise  enforcible  at  once  upon  a  default  by  the  maker  in  pay- 
ing interest  which  has  become  due. 
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Appeal  by  the  plaintiffs,  John  P.  Jackson  and  another,  as  admin- 
istrators, etc.,  of  Maurice  J.  Smith,  deceased,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  George  G.  Decker, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
28tli  day  of  July,  1896,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Special  Term,  except  so  far  as  it  is 
necessary  to  retain  said  judgment  to  reform  a  contract  therein  men- 
tioned, and  from  the  whole  of  that  part  of  said  judgment  which, 
dismissed  the  complaint. 

NeUon  Smithy  for  the  appellants. 

«/.  K.  P.  Jack^on^  for  the  respondent. 

Patterson,  J. : 

This  action  was  brought  to  reform  and  recover  upon  certain  guar- 
anties signed  by  George  G.  Decker  and  his  copartner,  in  the  firm 
name  of  Decker  &  More,  and  by  the  McKinley  &  Heliker  Invest- 
ment Company.  The  defendant  George  G.  Decker  alone  answered 
the  complaint.  It  appeared  upon  the  trial  that  the  plaintiff's  intes- 
tate, Maurice  J,  Smith,  bought  of  George  G.  Decker  and  his 
copartner  certain  promissory  notes,  made  by  different  parties,  but 
all  of  the  same  general  character  and  description. 

One  of  them  was  purchased  on  the  24th  day  of  May,  1887.  It 
wa^  made  by  one  Henderson,  of  McPherson,  Kansas,  for  the  sum 
of  $1,000,  was  dated  the  1st  day  of  May,  1887,  was  payable  five 
years  after  date  at  the  Girard  J^'ational  Bank  in  Philadelphia,  with 
interest  at  the  rate  of  seven  per  cent  per  annum,  payable  semi- 
annually. Accompanying  such  note  was  a  mortgage  or  trust  deed 
to  secure  its  payment,  which  mortgage  was  "made  by  Henderson  to 
one  Heliker  as  trustee,  upon  certain  lots  of  land  in  Rice  county,  in 
the  State  of  Kansas.  At  the  time  of  the  transaction  between  the 
plaintiffs'  intestate  and  Decker  &  More,  and  as  a  part  of  the  same 
transaction,  an  instrument  in  writing  was  delivered  by  the  latter  to 
the  former,  which  instrument  recited  the  sale  of  the  note  secured 
by  the  trust  deed,  and  then  provided  as  follows : 

"  That  in  consideration  of  said  sale  the  undersigned  guarantee 
the  collection  in  full  of  said  note,  with  seven  per  cent  interest  on 
same,  upon  the  following  conditions:  First  In  case  of  a  default  in 
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the  payment  of  said  note  or  interest  due  on  same,  or  a  failure  to 

comply  with  the  requirements  named  in  the  trust  deed  securing  said 

note,  the  holder  of  said  note  shall,  at  the  request  of  the  undersigned, 

at  once  forward  said  note  and  trust  deed  for  collection.     Secorid, 

Said  trust  deed  shall  be  foreclosed  in  the  usual  course  provided  by 

law,  and  the  land  sold.     In  case  there  is  no  bid  sufficient  to  cover 

the  debt  and  costs,  the  land  described  in  the  trust  deed  may,  at  the 

option  of  tlie  undersigned,  be  bid  in,  in  the  name  of  the  holder  of 

this  note.     Third,  In  case  the  land  is  so  purchased,  the  undersigned 

hereby  bind  themselves  to  take  full  charge  of  said  land,  and  sell 

same  within  two  years  after  the  above-described  note  matures ;  and 

in  case  said  land  does  not  sell  for  a  sufficient  amount  to  pay  the  debt 

in  full,  to  make  good  and  pay  any  deficiency. 

"  THE  McKINLEY  &  HELIKER  INVESTMENT  CO., 

''  W.  B.  McKiNLEY,  Sec^y. 
"  DECKER  &  MORE." 

Interest  was  paid  on  the  note  up  to  a  certain  time  by  Decker  & 
More,  they  having  received  the  money  for  that  purpose  from  the 
McKinley  Company,  but  when  the  note  matured  it  was  not  paid.  It 
was  presented  sometime  after  maturity  at  the  Girard  National  Bank, 
and  payment  was  demanded,  but  there  were  no  funds  tliere  with 
which  to  make  payment,  and  none  had  ever  been  deposited  with  that 
bank  for  that  purpose.  Decker  &  More  never  made  any  request 
to  the  plaintiffs,  as  holders  of  the  note  and  mortgages,  to  forward 
the  same  for  collection,  nor  have  they  given  any  directions  with  ref- 
erence to  the  enforcement  of  the  security  collateral  to  the  note.  It 
further  appears  that  the  lands  covered  by  the  mortgage  were  sold  in 
September,  1893,  l>y  the  constituted  authorities  in  the  State  of  Kan- 
sas, for  unpaid  taxes,  and  that  the  lands  were  conveyed  to  the  pur- 
chaser at  the  tax  sale. 

Another  of  tlie  notes  was  bought  by  the  plaintiffs'  intestate 
about  the  12th  or  15th  of  August,  1887.  It  was  made  by  Elijah 
D.  Harding  and  Mary  M.  Harding,  of  McPherson,  Kansas,  for 
the  sum  of  $500,  dated  May  1,  1887,  and  with  reference  to  this 
note  substantially  a  similar  state  of  facts  is  disclosed.  Decker 
&  More  sold  the  note,  in  connection  with  which  a  mortgage  or 
trust  deed  was  given  as  collateral,  and  a  guaranty  of  the  same 
App.  Div.— Vol.  XIV.         53 
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character,  and  in  the  same  words,  and  signed  in  the  same  way  as  that 
connected  with  the  Henderson  note,  was  also  given  to  tlie  plaintiffs' 
intestate  The  note  was  payable  at  the  same  place,  and  it  was  pre- 
sented for  payment,  and  payment  was  refused  for  the  same  reason 
as  in  the  case  of  the  Henderson  note,  and  the  lauds  were  also  sold 
for  taxes,  and  conveyed  to  a  purchaser  at  the  tax  sale.  The  same 
inaction  of  Decker  &  More  with  reference  to  the  conditions  of  the 
guaranty  was  also  proven  as  to  this  note. 

On  the  27th  of  April,  1888,  the  plaintiffs'  intestate  bought  another 
note  of  Decker  &  More,  which  note  was  made  by  Daniel  C.  Homey, 
of  McPherson,  Kansas,  for  the  sum  of  $500,  dated  April  1, 1888,  pay- 
able in  five  years,  at  the  same  place  and  in  the  same  way  as  the  other 
two  notes.  This  note  was  also  accompanied  by  a  mortgage  or  trust 
deed  made  in  the  same  way  as  the  others,  and  in  connection  with  the 
transaction  Decker  &  More  delivered  to  the  plaintiffs'  intestate  a 
guaranty  in  the  same  form,  containing  the  same  conditions  as  that  in 
connection  with  the  Henderson  note,  and  a  further  stipulation  as  to 
interest  before  maturity  hereafter  to  be  referred  to.  The  same  state 
of  facts  was  substantially  disclosed  with  reference  to  the  history  of 
that  note  and  guaranty.  The  land  covered  by  the  Homey  mort- 
gage was  also  sold  for  taxes,  and  conveyed  to  a  purchaser,  and  the 
same  state  of  facts  appear  with  reference  to  the  refusal  of  Decker  & 
More  to  take  any  steps  to  enforce  the  guaranty. 

There  is  a  material  difference  between  the  defendant's  contract 
relating  to  the  Harding  note,  and  the  guaranties  of  the  two  other  notes. 
It  is  alleged  in  the  complaint  in  the  second  cause  of  action  that  the 
defendants  Decker  &  More,  at  the  time  the  plaintiffs'  intestate  pur- 
chased the  Harding  note,  agreed  to  give  to  him  a  written  guaranty  of 
J.  B.  and  W.  B.  McKinley  of  the  Harding  mortgage,  and  it  is  alleged 
that  such  guaranty  was  not  given.  It  is  sufficient  to  say  upon  that 
subject  that  the  proof  made  by  the  plaintiffs  is  entirely  insufficient  to 
show  that  such  guaranty  was  not  furnished  by  Decker  &  More.  It 
was  only  shown  that  such  a  guaranty  could  not  be  found  among  the 
intestate's  papers.  Part  of  the  relief  demanded  in  the  complaint 
was  the  reformation  of  the  several  contracts  of  guaranty  by  inserting 
in  them  certain  matters  which  it  is  claimed  were  omitted  by  mis- 
take. The  court  below  permitted  the  contracts  mentioned  in  the 
second  cause  of  action  to  be  corrected  by  inserting  a  proper  descrip- 


Digitized  by 


Google 


JACKSON  V,  DECKER.  419 


App.  Div.]  First  Departmekt,  February  Term,  1897. 

tion  of  the  premises  covered  by  the  mortgage,  but  as  to  other  relief 
asked  the  court  dismissed  the  complaint  on  the  merits,  and  from  the 
judgment  dismissing  tliat  complaint  this  appeal  is  taken. 

The  contracts  of  guaranty  sued  upon  in  this  action  are  personal 
obligations  of  the  firm  of  Decker  &  More.     There  is  nothing  either 
in  the  form  of  the  contracts,  or  in  the  history  of  the  transactions,  so 
far  as  disclosed  by  the  proofs,  to  authorize  a  finding  that  Decker  & 
More  in  making  the  sale  to  the  plaintiffs'  intestate  of  the  promissory 
notes  secured  by  the  farm  mortgages  were  acting  in  any  other 
capacity  than  as  dealers  personally  and  directly  with  Mr.  Smith. 
Although  those  guaranties  are  signed  by  the  McKinley  &  Heliker 
Investment  Company,  they  are  also  signed  by  Decker  &  More  with- 
out any  qualification  or  limitation,  or  anything  that  would  indicate 
that  they  were  agents  for  anybody.     The  guaranties  were  given  upon 
full  consideration,  because  they  are  part  of  and  inseparably  connected 
with  the  several  transactions  of  the  sales  of  the  notes.     But  they 
were  not  guaranties  of  payment  of  the  principal  of  either  of  the 
three  notes  or  of  the  interest  of  two  of  tliem.     They  were  merely 
guaranties  of  collection,  except  as  to  interest  on  the  Horney  note. 
The  distinction  between  guaranties  of  payment  and  guaranties  of 
collection  is  stated  with  great  clearness  by  Rapallo,  J.,  in  McMur- 
ray  v.  Noyea  (72  N.  Y.  524),  as  follows :  "  The  fundamental  dis- 
tinction between  a  guaranty  of  payment  and  one  of  collection  is 
that  in  the  first  case  the  guarantor  undertakes  unconditionally  that 
the  debtor  will  pay,  and  the  creditor  may,  upon  default,  proceed 
directly  against  the  guarantor,  without  taking  any  steps  to  collect  of 
the  principal  debtor,  and  the  omission  or  neglect  to  proceed  against 
him  is  not  (except  under  special  circumstances)  any  defense  to  the 
guarantor ;  while  in  the  second  case  the  undertaking  is  that  if  the 
demand  cannot  be  collected  by  legal  proceedings,  the  guarantor  will 
pay,    and   consequently    legal    proceedings    against   the   principal 
debtor,  and  a  failure  to  collect  of  him  by  those  means  are  conditions 
precedent  to  the  liability  of  the  guarantor ;  and  to  these  the  law,  as 
established  by  numerous  decisions,  attaches  the  further  condition 
that  due  diligence  be  exercised  by  the  creditor  in  enforcing  his  legal 
remedies  against  the  debtor." 

Omitting  the  matter  of  interest  on  the  Horney  note,  there  can  be 
no  doubt  as  to  the  nature  of  the  guaranty  attached  to  each  of  the 
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notes  sold  to  the  plaintiffs"  intestate.  It  is  declared  to  be  a  guaranty 
for  the  collection  in  full  of  said  notes,  and  the  only  question,  so  far 
as  the  liability  of  the  defendant  Decker  is  concerned,  is  whether 
there  is  anything  in  the  contracts  of  guaranty  to  change  the  relation 
of  Decker  &  More  to  that  guaranty  by  relieving  the  plaintiffs  from 
the  duty  of  proceeding  against  the  makers  of  the  notes  or  to  enforce 
the  security  by  diligent  pursuit  of  remedies  for  that  purpose.  It  is 
claimed  by  the  learned  counsel  for  the  appellants  that  the  contmets 
of  guaranty  are  not  for  the  collection  generally  of  the  notes  and 
mortgages,  but  are  contracts  for  the  collection  of  the  notes  out  of 
the  mortgaged  premises  in  a  particular  way  and  by  specially  pro- 
vided steps  or  mode  of  procedure.  These  contraiCts  cannot  be  so 
construed.  In  each  instance  there  was  a  sale  of  a  promissory  note, 
which  constituted  a  primary  and  original  liability.  The  trust  deeds 
or  mortgages  were  collateral  to  such  notes ;  the  holder  of  tlie  notes, 
upon  default  in  their  payment,  had  an  immediate  right  of  recourse 
against  the  land  to  foreclose  the  mortgages  without  any  control  or 
interference  of  the  guarantors.  The  conditions  annexed  to  the 
guaranty  were  conditions  in  favor  of  the  guarantors  ;  they  were  not 
conditions  imposing  burdens  upon  such  guarantors,  but  gave  them 
privileges.  They  were  not  obliged  to  do  anything,  so  far  as  the 
holders  of  the  notes  were  concerned,  under  those  conditions,  unless 
they  were  availed  of  by  the  guarantors.  The  first  condition  is  that 
in  case  of  default  in  the  payment  of  the  note  or  interest  or  a  failure 
to  comply  with  the  requirements  of  the  trust  deed,  the  holder  of  the 
note  should,  if  the  guarantors  requested,  at  once  forward  the  note 
and  the  trust  deed  for  collection.  Tliere  is  no  obligation  there 
assumed  on  the  part  of  the  guarantors  to  take  the  burden  of  suing 
upon  the  notes  or  foreclosing  the  mortgages.  But  for  their  own 
protection,  if  they  desired  to  do  so,  they  could  insist  that  the  holder 
proceed  at  once  and  without  any  delay  to  enforce  the  remedies 
arising  upon  the  security.  And  so  as  to  the  second  condition ;  it 
was  made  in  favor  of  the  guarantors  and  required  that  the  trust 
deed  or  mortgages  should  be  foreclosed  in  the  usual  course  provided 
by  law,  and  the  land  sold  ;  and  when  that  was  done,  if  there  were  no 
bids  sufficient  to  cover  the  debt  and  costs,  the  guarantors  reserved 
to  themselves  the  right  at  their  option  to  bid  in  the  property  in  the 
name  of  the  holder  of  the  note,  but  that  did  not  throw  upon  the 
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guarantors  the  burden  of  instituting  the  foreclosure  suit  or  conduct- 
ing it  so  as  to  compel  them  to  be  the  actors  in  the  effort  to  realize 
on  the  security.  And  the  third  condition  was  only  to  become  bind- 
ing upon  the  guarantors  in  case  upon  a  foreclosure  suit  the  land 
should  be  purchased  in  the  name  of  the  holder  of  the  notes. 

As  we  construe  these  contracts  of  guaranty  and  the  conditions 
thereof,  there  was  nothing  in  them  which  clianged  the  legal  situation 
of  the  parties,  or  which  relieved  the  plaintiffs  from  the  obligation  of 
pursuing  the  remedies  against  the  makers  of  the  notes  and  against 
the  land,  or  from  endeavoring  to  realize  their  claims  from  the  prin- 
cipal debtors  before  they  could  hold  Decker  &  More  liable  upon 
the  instruments.  Nor  is  there  anything  disclosed  in  the  proofs  with 
reference  to  subsequent  conditions  or  situations  of  the  land  covered 
by  the  mortgages,  which  would  impose  a  liability  on  the  guarantors 
or  discharge  the  plaintiffs  from  the  duty  of  pursuing  in  the  first 
instance  those  liable  as  original  debtors. 

The  Henderson  note  became  due  in  May,  1892.  No  effort  was 
made  by  the  plaintiffs  to  enforce  that  note  or  the  security  collateral 
to  it.  The  deed  to  the  purchaser  at  the  tax  sale  of  the  land  covered 
by  the  Henderson  mortgage  was  not  made  until  September  20, 1893. 
The  Harding  note  became  due  in  May,  1892.  The  deed  to  the 
purchaser  at  the  tax  sale  of  that  property  was  not  made  until 
October,  1893.  The  Horney  note  became  due  in  April,  1893.  The 
deed  to  the  purchaser  at  the  tax  sale  of  the  property  covered  by  the 
Horney  mortgages  was  not  made  until  February,  1896.  Thus,  in  the 
case  of  each  of  these  mortgages  or  trust  deeds,  the  plaintiffs  could 
have  proceeded  to  enforce  their  remedies  upon  the  securities  and  the 
guarantors  would  have  had  an  opportunity  to  avail  themselves  of  the 
second  and  third  conditions  contained  in  tlie  contracts  of  guaranty, 
had  the  plaintiffs  diligently  pursued  their  rights  and  remedies.  It 
cannot  be  said  that  a  resort  to  the  enforcement  of  the  securities 
would  have  been  ineffectual  or  a  mere  idle  ceremony.  It  is  a  mere 
speculation  so  to  consider.  We  cannot  find  in  this  case  anything  to 
excuse  the  plaintiffs  from  the  performance  of  the  duty  which  was 
incumbent  upon  them.  The  undertaking  of  guarantors,  such  as 
Decker  &  More,  has  been  held  to  be  only  one  that  the  debt  will  be 
paid  if  the  principal  be  prosecuted  with  reasonable  diligence  —  and 
the  guarantor  is  discharged  from  all  liability  by  the  want  of  such 


Digitized  by 


Google 


422  JACKSON  v.  DECKER. 

First  Department,  February  Term,  1897.  [Vol  14 

diligence  on  the  part  of  the  creditor  in  prosecuting  the  principal 
debtor ;  and  it  has  also  been  held  that,  where  the  facts  are  undis. 
puted,  the  question  of  what  is  reasonable  diligence  is  a  question  of 
law  for  the  court.  {Craig  v.  ParkU^  40  N.  Y.  181.)  It  is  true 
that  this  is  largely  controlled  by  the  nature  of  the  security  and  the 
residence  perhaps  of  the  parties,  but  in  this  case  these  notes  were 
purchased  with  the  knowledge  that  they  were  made  by  non-residents 
and  that  the  securities  were  upon  lands  in  a  distant  State,  and  there 
cannot,  therefore,  be  any  excuse  arising  from  the  circumstances 
referred  to.  There  is  nothing  in  the  case  to  show  that  the  maker 
of  either  of  the  notes  was  insolvent,  even  if  that  circumstance  were 
an  important  one,  and  as  was  said  in  the  case  of  Burt  v.  Horner 
(5  Barb.  501),  if  the  principal  resides  in  another  State  when  the  con- 
tract is  made,  the  holder  of  the  guaranty  will  then  be  required  to  pro- 
ceed there  against  that  principal  debtor  before  pursuing  the  guarantor. 

It  is  claimed,  however,  that  the  plaintiffs  were  entitled  to  recover 
upon  one  of  these  guaranties  for  certain  installments  of  interest, 
due  and  unpaid  before  the  maturity  of  the  note,  and  that  claim  is 
well  founded.  To  the  guaranty  of  the  Horney  note  was  annexed  a 
fourth  clause  in  these  words,  viz. :  "  We  further  guarantee  the  pay- 
ment of  the  interest  as  it  matures  on  the  principal  sum  of  said  loan 
until  the  said  principal  is  paid."  That  was  a  promise  enforcible  at 
once  on  the  interest  becoming  due  and  in  default  of  payment  of  it 
by  the  maker.  The  allegations  of  the  complaint  in  the  third  cause 
of  action  are  broad  enough  to  allow  a  recovery  of  unpaid  interest 
on  this  note  up  to  the  date  of  its  maturity.  The  evidence  shows 
that  it  would  amount  to  eighty-seven  dollars  and  fifty  cents,  and  for 
that  sum  judgment  should  have  been  given  in  plaintiffs'  favor. 

The  judgment  must  be  modified  by  inserting  therein  a  provision  that 
the  complaint  be  dismissed  as  to  all  the  causes  of  action  set  forth  therein 
except  as  to  so  much  of  the  third  cause  of  action  as  relates  to  the  claim 
for  interest  on  the  note  therein  referred  to,  which  interest  was  not 
paid  prior  to  the  maturity  of  said  note,  and  remained  unpaid  at  the 
time  of  the  trial,  with  costs  of  the  action  in  the  court  below  only. 

Van  Brl'nt,  P.  J.,  Barrett,  Rumsey  and  Williams,  J  J., 
concurred. 

Judgment  modified  as  directed  in  opinion,  with  costs  of  the  action 
in  the  court  below  only. 
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Louis  Spero,  Appellant,  v.  Katharina  Shultz,  as  Executrix,  etc., 
of  Joseph  Shultz,  Deceased,  Respondent. 

Specific  performance  —  where  tlie  beams  of  the  house  are  inserted  in  the  wall  of  the 

next  Jiouse. 

In  an  action  brought  to  compel  the  specific  performance  of  a  contract  for  the 
sale  of  •*  the  houses  and  lot  being  and  known  as  No.  580  East  Twelfth  street, 
-  in  the  city  of  New  York,  the  size  of  lot  being  25  feet  in  width  front  and  rear, 
by  100  feet  in  depth,"  it  appeared  that  the  building  in  question  had  no  wall  on 
its  westerly  side  and  was  exclusively  supported  on  that  side  by  beams  and 
girders  inseited  in  the  wall  of  the  building  which  adjoined  it  on  the  west. 
The  building  had  remained  in  its  existing  condition  for  about  thirty  years,  but 
it  was  not  shown  that  it  and  the  adjoining  house  had  been  built  by  the  same 
person,  nor  how  the  beams  came  to  be  inserted  in  the  adjoining  house,  nor  that 
there  were  not  parties  in  being  against  whom  the  Statute  of  Limitations  had 
not  run.  In  1895  the  plaintiff  had  a  conversation  with  the  owner  of  the  west- 
erly lot,  in  which  she  said  that  the  supporting  wall  was  hers  and  that  she  made 
DO  objection  to  the  insertion  of  the  beams  in  her  wall.  This  person  and  her 
husband  had  owned  the  property  since  1867. 

Held,  that  the  purchaser  should  not  be  required  to  take  the  title. 

Williams  and  Inoraham.  JJ.,  dissented. 

Appeal  by  the  plaintiff,  Louis  Spero,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  23d  day  of  July,  1896, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Special  Term  dismissing  his  complaint  upon  the  merits. 

The  action  was  brought  for  the  specific  performance  of  a  contract 
for  the  exchange  of  real  property,  and  to  recover  damages  if  specific 
performance  could  not  be  had,  the  defendant's  counterclaim  asking 
like  affirmative  relief.  It  is  admitted  that  the  parties  were  ready  to 
carry  out  the  contract,  but  the  court  below  sustained  the  objection 
made  by  the  defendent,  that  the  building  agreed  to  be  conveyed  to 
him  has  no  wall  on  its  westerly  side,  and  is  exclusively  supported  by 
beams  and  girders  inserted  in  the  wall  of  the  building  on  the  prem- 
ises next  adjoining  on  the  west,  and  is  dependent  entirely  on  that 
wall  for  support.  The  plaintiff  agreed  to  convey  to  the  defendant 
"  the  houses  and  lot  being  and  known  as  No.  530  East  Twelfth  street 
in  the  city  of  New  York,  the  size  of  lot  being  25  feet  in  width 
front  and  rear,  by  100  feet  in  depth." 
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Jacob  3farks,  for  the  appellant. 
John  Fennel^  for  the  respondent. 

O'Brien,  J. : 

The  evidence  supports  the  finding  that  the  plaintiff's  building  has 
no  wall  on  its  westerly  side,  and  that  its  beams  are  inserted  in  the 
easterly  wall  of  the  building  on  the  adjoining  lot  on  the  west,  and 
is  dependent  upon  that  wall  for  support.  On  the  premises  are  two 
houses,  one  in  front  and  one  in  the  rear,  the  latter  of  which  is  not 
involved,  the  question  on  this  appeal  turning  upon  whether  the  title 
to  the  front  house  is  marketable. 

It  must  be  assumed  that  in  contracting  for  the  purchase  of  a  house 
the  defendant  had  a  right  to  demand  a  house  with  four  walls,  the 
ordinary  and  generally  accepted  meaning  of  the  term  house  neces- 
sarily including  a  structure  with  four  walls.  Upon  the  twenty-five 
feet  contracted  to  be  conveyed  there  is  a  house  with  but  three  walls, 
the  fourtli,  as  found,  being  entirely  upon  the  lot  to  the  west,  into 
which  the  beams  of  plaintiff's  house  are  inserted,  and  upon  which 
they  depend  for  support.  No  record  title  to  this  wall,  or  agree- 
ment in  writing  or  by  parol  for  its  use  was  produced,  the  plaintiff 
basing  his  claim  to  tlie  wall  as  a  party  wall  upon  adverse  possession. 
It  appears  that  for  thirty  years  the  buildings  and  walls  have  stood 
in  the  same  condition,  and  that  during  that  time  the  plaintiff  and 
his  grantors  have  used  the  westerly  wall  its  entire  width  of  eight 
inches  and  its  entire  height  above  the  fourth  story  and  up  to  the 
roof,  which  wall  is  built  entirely  on  the  premises  on  the  west. 

Mrs.  Boehner,  the  owner  of  this  westerly  lot,  testified  that  she 
acquired  title  to  the  property  from  her  husband,  to  whom  she  had 
been  married  in  1867,  and  that  he  remained  the  owner  until  1884, 
when  he  died  and  gave  and  devised  tlie  premises  to  her ;  that  she 
has  since  remained  the  owner,  and  that  Xos.  528  and  530  have  been 
in  the  same  condition  during  the  period  of  twenty-nine  years  that 
she  has  lived  on  the  premises.  Another  witness,  who  had  known 
the  premises  for  thirty  years,  said  that  they  have  always  been  just 
as  they  are  now,  and  that  no  change  in  the  walls  or  any  of  the  stories 
had  been  made  during  that  time.  It  further  appears  that  the  plain- 
tiff and  Mrs.  Boehner  had  a  conversation  about  the  wall,  in  which 
the  latter  stated  that  she  made  no  objection  to  the  beams  in  her  wall, 
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but  told  the  plaintifif  that  the  wall  was  hers.  This  conversation 
occurred  in  the  fall  of  1895,  and  the  plaintiff  insists  that,  as  it  was 
long  subsequent  to  the  time  when  his  title  ripened  into  right,  this  in 
no  way  affected  or  impaired  the  title  by  prescription  and  adverse 
possession  which  before  that  time  had  been  gained. 

The  absence  of  any  record  title  of  the  plaintiff's  claim  to  the  use 
and  support  of  the  wall  in  question  as  now  used  by  him  necessarily 
calls  for,  and  makes  such  user  dependent  upon,  proof  outside  of  the 
record  of  the  special  circumstances  which  entitle  him  to  such  user. 
The  plaintiff  insists  that,  by  the  mere  use  of  the  wall  for  the  beams 
of  his  house  during  the  statutory  period,  his  claim  has  ripened  into 
a  title  by  adverse  possession,  and  that  tlje  wall  must  now  be  regarded 
as  a  party  wall. 

"  A  party  wall,  in  the  ordinary  meaning  of  the  term,  is  a  wall 
between  two  adjoining  owners,  built  at  common  expense  and  used 
for  common  advantage.  The  term,  however,  may  be  used  in  four 
different  senses.  *  *  *  Third,  A  wall  which  belongs  entirely 
to  one  of  the  adjoining  owners,  but  is  subject  to  an  easement  or 
right  in  the  other  to  have  it  maintained  as  a  dividing  wall  between 
the  two  tenements."  (18  Am.  &  Eng.  Ency.  of  Law,  3.)  The 
expression  "  subject  to  an  easement  or  right "  necessarily  means,  as 
shown  in  the  succeeding  portions  of  the  work  referred  to,  subject 
to  one  created  by  contract,  express  or  implied,  by  prescription  or  by 
statute. 

Where  a  wall  is  constructed  entirely  upon  one's  own  land,  and 
subsequently  the  owner  of  adjoining  land  inserts  his  beams  in  such 
wall,  does  an  inference  from  that  fact  alone  flow  that  it  is  intended 
as  a  claim  adverse  to  the  original  owner  of  the  wall?  Is  not  the 
inference  equally  strong  that  it  has  been  done  by  permission  or 
acquiescence,  and  does  the  rule  of  law  go  so  far  as  to  require  the 
owner  of  the  land  to  assert  exclusive  ownership  in  the  wall  during 
the  statutory  period  in  order  to  prevent  the  rights  of  the  beam  owner 
from  ripening  into  title  to  the  wall  by  adverse  possession  ? 

Undoubtedly,  if  it  had  been  shown  that  the  houses  were  originally 

owned  by  one  person  and  had  been  built  together,  then,  upon  the 

authorities  referred  to  by  Mr.  Justice  Ingraham,  the  presumption 

that  the  wall  was  a  party  wall  would  arise.     Where,  however,  it 
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does  not  appear  but  that  they  had  diflferent  owners  and  were  built 
at  different  times,  the  mere  fact  that  a  person  has  inserted  the  beams 
of  his  house  in  his  neighbor's  wall,  unless  it  is  shown  to  have  been 
done  by  permission  or  under  an  agreement,  or  has  been  acquiesced 
in  in  such  a  way.  as  to  give  a  prescriptive  right,  does  not  thereby 
make  it  a  party  wall. 

Upon  the  question  of  the  time  the  wall  has  been  used  the  evidence  is 
satisfactory.  But  the  additional  evidence  of  the  absence  of  circum- 
stances or  conditions  which  may  have  prevented  the  use  of  the  wall 
from  ripening  into  title  is  wanting.  For  all  that  appears,  there  may 
or  may  not  have  been  parties  in  being  against  whom  the  Statute  of 
Limitations  could  have  run  ;  but  we  do  not  understand  that  in  the 
absence  of  proof  a  presumption  will  arise  or  be  indulged  in  that  such 
was  or  was  not  the  fact,  or  that  an  agreement  had  ever  been  made 
between  the  owners  of  the  buildings  in  question  permitting  the  use 
of  the  wall  as  claimed.  We  think  the  burden  was  upon  the  plaintiff 
to  show  such  agreement,  if  any,  and  the  precise  circumstances  under 
which  he  claims  the  title  to  such  use  of  the  wall. 

In  Shriver  v.  Shriver  (86  N.  Y.  685)  it  is  said :  "  In  this  class 
of  cases  are  those  where  the  title  depends  on  presumption  grounded 
merely  on  the  lapse  of  time.  It  is  said  by  a  text  writer  that  as 
between  vendor  and  purchaser  the  court  ought  not  to  presume  unless 
it  believes,  on  circumstances  strong  enough  to  induce  belief,  that  the 
fact  is  actually  so.  *  *  *  The  title  of  the  vendors  rests  upon 
a  presumption  raised  by  lapse  of  time.  But,  in  conflict  with  that 
presumption,  facts,  not  suspicions  only,  appear,  raising  a  rational 
doubt  whether  a  vendee,  relying  upon  that  title,  may  not  be  called 
upon  to  defend  and  to  produce  proof  to  explain  or  obviate  those 
facts."  And  in  Wilhehn  v.  Federgreen  (2  App.  Div.  483)  where 
the  objection  made  was  to  an  encroachment  of  a  building  upon  the 
adjoining  lot,  it  was  urged  that  as  the  building  had  been  erected 
more  than  twenty  years  there  had  been  adverse  possession  which  had 
ripened  into  title.  The  presiding  justice,  in  passing  upon  the  ques- 
tion, said  :  "  It  is  undoubtedly  true,  as  claimed  upon  the  part  of  the 
defendant,  that  whenever  possession  of  sufficient  duration  is  proved, 
the  title  of  the  possessor  is  as  good  as  if  conveyed  by  a  deed. 
*  *  *  But  the  questions  of  the  nature  of  the  adverse  possession 
and  the  sufficiency  of  its  duration  are  always  questions  which  are 
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open  for  investigation  and  consideration ;  and  the  purchaser  will  not 
be  compelled  to  take  title  where  there  are  circumstances  which  may 
have  prevented  the  possession  from  ripening  into  a  title.  *  *  * 
In  the  case  at  bar,  in  order  that  this  adverse  possession  should  have 
ripened  into  a  title,  it  was  necessary  to  show  that  such  possession 
was  intended  to  be  adverse ;  and  further,  that  the  parties  in  whom 
the  title  to  the  premises  claimed  to  be  held  adversely  was  vested, 
were  in  such  a  condition  that  the  Statute  of  Limitations  ran,  and  the 
protection  of  the  statute  inured  to  the  benefit  of  the  adverse 
possessor." 

Here,  the  only  evidence  of  the  adverse  possession  is  that  the  prem- 
ises have  always  been  as  they  now  are,  upwards  of  twenty  years ; 
but  no  evidence  was  produced  by  the  plaintiff  to  prove  any  of  the 
other  matters  essential  to  establish  the  claim.  [N'or  does  it  appear 
that  the  owners  of  No.  528  East  Twelfth  street  were  in  such  a  con- 
dition that  the  statute  could  have  run  against  them  during  the  statu- 
tory period.  These  facts,  in  the  absence  of  evidence,  the  court  is 
asked  to  determine,  and  that,  notwithstanding  the  claim  made  by 
Mrs.  Boehner  that  she,  and  she  only,  is  the  owner  of  the  wall  in 
question.  As  she  is  not  a  party  to  the  suit,  the  justice  of  such  claim 
cannot  be  determined ;  and  if  she  should  undertake  to  assert  it  by 
proceeding  to  tear  down  the  wall,  the  defendant,  if  compelled  to 
take  title,  would  be  called  upon  to  seek  a  judicial  determination  of 
the  conflicting  claims  to  the  wall  and  to  establish  the  claim  of 
adverse  possession,  thereby  becoming  involved  in  a  litigation,  the 
success  of  which  would  depend  upon  parol  evidence  —  a  species  of 
proof  which,  as  said  in  Jay  v.  Wilson  (91  Hun,  391),  time,  death  or 
some  other  casualty  may  place  beyond  his  reach,  and  which  in  this 
case  he  has  not  been  placed  in  possession  of. 

The  principle  of  caveat  emptor^  invoked  by  the  plaintiff,  we  do 
not  consider  applicable.  There  is  nothing  to  show  that  the  defend- 
ant, at  the  time  of  making  the  contract,  knew,  or  could  have  known, 
that  the  front  building  was  dependent  upon  a  wall  which,  as  the 
result  of  a  survey,  was  shown  to  be  entirely  upon  the  adjoining 
premises.  Besides,  we  think  the  nature  of  the  contract  renders  that 
principle  inapplicable. 

Our  conclusion,  therefore,  is  that  the  plaintiff's  right  in  the  wall 
by  adverse  possession  was  not  fully  established,  the  title  tendered 
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was  not  marketable,  and  that  the  judgment  below  was  right  and 
should  be  affirmed,  with  costs. 

Yan  Brunt,  P.  J.,  concurred;  Williams  and  Ingbaham,  JJ., 
dissented. 

Van  Brunt,  P.  J.  (concurring) : 

I  concur  in  the  affirmance  of  this  judgment.  When  a  party  buys 
a  lot  with  a  building  thereon  he  is  entitled  to  have  the  whole  of  the 
building  upon  the  lot  bought,  and  not  a  material  portion  of  it  situ- 
ated upon  an  adjoining  lot,  even  though  the  right  to  keep  that  par- 
ticular wall  there  may  exist. 

Patterson  and  O'Brien,  JJ.,  concurred. 

Inoraham,  J.  (dissenting): 

The  action  was  brought  to  compel  the  specific  performance  of  a 
contract  whereby  the  defendant  purchased  a  piece  of  property  known 
as  No.  530  East  Twelfth  street  in  the  city  of  New  York.  By  the 
contract  the  plaintiff  agreed  "  to  sell,  grant  and  convey  unto  the  said 
party  of  the  second  part  (the  defendant)  the  houses  and  lot  being  and 
known  as  Xo.  530  East  Twelfth  street  in  the  city  of  New  York,  the 
size  of  lot  being  25  feet  in  width  front  and  rear  by  100  feet  in  depth, 
be  said  dimensions  more  or  less."  Five  hundred  dollars  was  paid  to 
the  plaintiff  upon  the  signing  of  the  contract.  At  the  time  fixed  for 
the  delivery  of  the  deed  the  plaintiff  tendered  a  deed  to  the  defend- 
ant, which  the  defendant  refused  to  accept,  his  reason  being  "  simply 
that  the  house  is  not  as  repi'esented."  The  plaintiff  then  demanded 
payment  of  the  balance  of  the  consideration  money  ($700),  the 
ground  assigned  by  the  counsel  for  the  defendant's  testator  at  the 
time  being  "  We  won't  accept  title  to  your  house  ; "  that  "  the  house 
didn't  seem  to  be  in  condition  the  way  he  agreed  about  the  wall  on 
the  westerly  side.  He  said  it  was  a  beam  right.  lie  said  that  our 
house  had  our  beams  into  the  other  man's  wall,  which  was  a  beam 
right,  and  he  didn't  want  it."  It  was  not  disputed  but  that  the  plain- 
tiff had  a  good  title  to  a  lot  of  land  known  as  No.  580  East  Twelfth, 
street,  25  feet  in  width  front  and  rear  by  100  feet  in  depth ; 
but  the  objection  made  to*the  title  by  the  defendant's  testator  was 
that  the  westerly  wall  of  the  house,  the  wall  between  Nos.  528  and 
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530,  and  upon  which  the  beams  of  both  houses  rested,  was  not  upon 
the  property  of  the  plaintiff,  and  for  that  reason  the  plaintiff  could 
not  give  to  the  defendant  a  good  title  to  the  house  as  it  existed,  the 
plaintiff  having  no  title  to  the  wall  of  the  house  to  the  west. 

It  is  conceded  by  the  plaintiff  that  the  westerly  wall  of  the  house 
sold  by  him  is  entirely  upon  the  lot  adjoining  on  the  west.  Such 
wall  is  not  upon  the  plaintiff's  property,  nor  does  the  conveyance  to  ' 
him  in  terms  convey  the  title  to  the  property  upon  which  this  wall 
adjoining  on  the  west  stands.  It  was  proved,  however,  that  these 
two  houses  had  been  erected  about  thirty  years,  and  that  during  that 
time  they  had  been  in  substantially  the  same  condition  as  they  were 
at  the  time  of  the  execution  of  the  contract  and  tender  of  the  deed. 
It  was  shown  that  during  all  that  time  this  wall  had  been  in  effect 
used  as  a  wall  to  both  premises.  It  supported  the  beams  of  both 
houses,  the  westerly  wall  of  the  plaintiff's  house  and  the  wall  adjoin- 
ing on  the  west.  I  think  it  clear  that  if  one  person  had  been  the 
owner  of  both  lots,  Nos.  528  and  530,  jyid  had  built  these  buildings 
as  they  existed  at  the  time  of  the  signing  of  this  contract,  and  then 
had  sold  the  buildings  to  different  persons  without  mentioning  the 
existence  of  this  common  wall,  a  party  wall  agreement  would  have 
been  impUed,  so  that  this  common  wall  in  use  by  both  buildings 
would  have  been  a  party  wall,  and  I  think  it  also  clear  that  from 
the  uninterrupted  use  of  this  wall  by  the  owners  of  both  houses  and 
lots  for  a  period  of  twenty  years,  where  neither  of  the  owners  was 
under  any  disability,  and  where  neither  owner  recognized  the  right 
of  the  other  to  the  exclusive  ownership  of  the  wall,  there  would  arise 
an  implication  of  a  contract  or  grant  by  which  this  wall  would  become 
a  party  wall. 

One  of  the  definitions  of  a  party  wall  is  a  wall  which  belongs 
entirely  to  one  of  the  adjoining  owners,  but  is  subject  to  an  easement 
or  right  in  the  other  to  have  it  maintained  as  a  dividing  wall  between 
the  two  tenements.     (See  18  Am.  &  Eng.  Ency.  of  Law,  3.) 

In  the  case  of  liogers  v.  Sinsheimer  (50  N.  Y.  646),  Sinsheimer, 
the  owner  of  two  adjoining  lots,  built  theroon  two  houses  separated 
by  a  party  wall  and  conveyed  the  easterly  lot  to  the  plaintiff's 
grantor  and  the  westerly  lot  to  the  defendant's  grantor,  the  entire 
wall  separating  the  two  houses  being  upon  the  easterly  lot.  The 
deed  made  no  reference  to  the  party  wall.     The  court  held  that  the 
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wall  was  a  party  wall  and  that  the  premises  upon  which  the  wall 
was  built  were  charged  with  a  servitude  of  having  the  wall  stand  as 
an  exterior  wall  to  the  defendant's  house,  and  as  a  support  to  its 
beams  so  long  at  least  as  the  buildings  should  endure,  and  that  this 
servitude  was  both  continuous  and  apparent,  being  one  which  would 
be  discovered  on  an  inspection  of  the  premises  by  one  reasonably 
familiar  with  the  subject,  and  that  on  the  severance  of  the  two 
houses,  the  grantee  of  the  westerly  lot  acquired  an  easement  corre- 
sponding with  the  servitude  to  which  the  easterly  lot  was  subject. 
The  court  having  held  that  an  implied  grant  arose  because  o*  the 
severance  of  the  two  buildings,  although  no  mention  was  made  of  a 
party  wall  in  the  conveyances,  and  although  a  space  of  two  inches 
existed  between  the  wall  and  the  commencement  of  the  lot  which 
was  the  dominant  tenement,  it  is  clear  that  the  same  principle  would 
apply  where  there  had  been  open  and  notorious  possession  of  the 
premises  for  a  period  of  twenty  years,  and  in  which  case  the  exist- 
ence of  a  grant  would  be  implied,  neither  of  the  owners  of  the  adja- 
cent premises  being  under  any  disability.  See  18  Am.  &  Eng. 
Ency.  of  Law,  8,  where  it  is  said :  "  The  continuous  use  of  a  wall, 
by  adjoining  owners,  as  a  party  wall  for  the  prescriptive  period, 
raises  the  presumption  of  a  contract  between  the  parties."  See, 
also,  Schile  v.  Brokhahua^  80  N.  Y.  614 ;  Eno  v.  Del  Vecchio^  4 
Duer,  53. 

The  contract  provided  that  the  plaintiflE  should  convey  to  the 
defendant's  testator  the  fee  of  a  lot  twenty-five  feet  in  width  front 
and  rear  by  one  hundred  feet  in  depth.  It  is  conceded  that  the 
plaintiflf  has  a  good  title  to  such  a  lot  of  land.  The  contract,  how- 
ever, also  provided  for  the  conveyance  of  the  building  as  it  existed 
upon  the  lot  wliich  would  include  the  right  to  have  a  building  with 
four  walls,  and  which,  so  long  as  that  building  existed,  would  con- 
tinue to  have  four  walls.  There  is  no  dispute  but  that  the  building 
has  at  present  four  walls,  and  if  it  appears  by  uncontradicted  testi- 
mony, and  beyond  a  reasonable  doubt,  that  the  plaintiflE  has  the  right 
to  use  the  building  as  it  exists,  with  the  four  walls  as  they  now  exist, 
as  long  as  he  wishes  to  use  them,  then  the  plaintiflf  had  a  good  title 
to  the  premises  that  he  agreed  to  convey,  and  the  defendant  was 
bound  to  accept  the  deed  tendered.  We  have  seen  that  this  wall 
between  the  premises  was  actually  a  party  wall  and  that  a  grant  of 
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a  party  wall  right,  or  a  contract  creating  a  wall  a  party  wall,  will 
be  implied,  although  the  wall  is  totally  upon  the  adjoining  prop- 
erty, by  its  continuous  use  for  a  prescriptive  period.  The  remain- 
ing question  is  whether  upon  the  facts  of  this  case  the  evidence  of 
such  continuous  use  of  the  wall  as  a  party  wall  was  so  conclusive  as 
to  require  the  court  to  compel  the  parties  to  specifically  perform 
their  contract. 

We  have  lately  examined  the  question  of  the  nature  of  the  evi- 
dence to  justify  the  court  in  an  action  for  specific  performance  in 
compelling  a  purchaser  to  take  title  where  the  title  is  founded  upon 
adverse  possession,  and  we  there  held  that  a  continuous  possession 
of  the  premises  for  thirty-two  years  was  not  sufficient,  but  that  the 
vendor  was  bound  to  show  in  addition  that  the  person  in  whom  the 
legal  title  was  vested  was  not  under  such  a  disability  as  would  pre- 
vent the  title  from  vesting  by  adverse  possession.  In  this  case,  I  think 
that  there  was  such  evidence.  The  question  is  whether  or  not  there 
was  such  continuous  use  of  this  wall  as  a  party  wall  for  such  a  length 
of  time  as  would  justify  the  implication  of  a  contract  or  grant.  The 
evidence  is  that  the  property  adjoining  the  plaintiffs  property  is  now 
owned  by  one  Magdalena  Boehner,  who  was  called  as  a  witness. 
She  testified  that,  in  1867,  she  married  one  Clemens  Boehner,  who 
was  the  grantee  of  the  deed  conveying  the  premises  No.  528  East 
Twelfth  street,  which  deed  was  dated  and  recorded  March  22, 1867. 
The  witness  testified  that  she  was  married  in  1867  to  the  grantee  of 
the  deed ;  that  her  husband  remained  such  ownen  until  1884,  when 
he  died ;  that  he  gave  the  property  to  his  wife  by  his  last  will  and 
testament,  and  that  suice  his  death  the  witness  has  lived  in  the 
premises  and  has  occupied  them  continuously,  and  that  the  walls  of 
the  building  had  remained  in  the  same  condition  that  they  are  at  the 
present  time  from  the  time  of  her  marriage  to  the  defendant  in  1867 
to  the  time  of  the  trial.  We  have  here  express  evidence  of  the 
owner  of  the  adjacent  property  that  such  owners  were  of  full  age 
and  under  no  disability  for  a  period  of  twenty-nine  years,  during 
which  there  was  a  continuous  use  of  this  wall  by  the  adjoining  own- 
ers as  a  party  wall.  Under  such  circumstances,  it  seems  to  me  clear 
that  there  was  an  implication  of  a  grant  or  contract  creating  this 
wall  a  party  wall,  as  long  as  the  building  upon  the  lot  of  the  plain- 
tiff existed. 
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The  judgment   should,   therefore,  be   reversed   and   judgment 
directed  for  the  plain  tiflF,  with  costs. 

"Williams,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Carline  F.  Peyman  and  John  Caweix,  as  Administrators,  etc.,  of 
Henry  Peyman,  Deceased,  Respondents,  v.  The  Bowery  Bank  of 
Ifew  York,  Appellant. 

Equitable  set-off,  arising  from  the  discount  by  a  bank  for  a  depositor  of  notes  which 
matured  after  his  death  — fraudulent  representations  as  to  solvency  —  rescission  — 
an  allegation  a»  to  a  mutual  mistake  may  be  disregarded. 

In  an  action,  brought  by  the  administrators  of  a  depositor  against  a  bank,  to 
recover  a  balance  alleged  to  have  been  due  the  depositor  at  the  time  of  his 
death,  the  defendant  interposed  an  answer  to  the '  effect  that  the  depositor, 
shortly  before  his  death,  procured  from  the  defendant,  by  fraud  or  mistake, 
the  discount  of  notes  upon  which  he  was  liable  as  iudorser;  that  the  depositor 
had  represented  that  he  was  solvent;  that  the  bank  discounted  the  notes  upon 
the  faith  of  the  statement  and  credited  him  with  the  amount  thereof;  that  it 
subsequently  discovered  that  the  representations  were  false,  and  that  the 
depositor  was  either  mistaken  as  to  his  alleged  solvency  or  the  representations 
were  made  with  intent  to  deceive  and  defraud  the  defendant.  These  notes 
ha'J  not  matured  at  the  time  of  the  depositor's  death  and  were  for  about  the 
amount  of  the  deposit. 

The  phiintifiPs  were  gra^nted  judgment  upon  the  pleadings. 

Held,  that  this  was  erroneous; 

That  the  answer  stated  a  good  defense  upon  the  ground  of  fraud,  and  that  it  was 
imi)roper  to  reject  evidence  offered  to  establish  it; 

That  the  defendant  had  a  right  to  rescind  and  to  keep  possession  of  the  deposit 
which  it  had  at  all  times  retained,  and  which  it  had  not  parted  with  by 
the  mere  fact  that  it  had  credited  to  the  depositor  the  amount  of  the  not«s 
discounted; 

That  the  allegation  of  mutual  mistake,  while  perhaps  not  tenable,  could  be  dis- 
regarded and  the  defense  be  sustained  upon  the  ground  of  fraud. 

Appeal  by  the  defendant,  The  Bowery  Bank  of  Xew  York,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  16th 
day  of  May,  1896,  upon  the  verdict  of  a  jury  rendered  by  direction 
of  the  court. 
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The  action  was  brought  by  the  administrators  of  Henry  Peyraan, 
deceased,  to  recover  a  balance  of  81,578.54,  which,  it  is  alleged,  was 
due  to  him  by  the  defendant  bank  at  the  time  of  his  death.  The 
defendant  alleged  in  its  answer,  as  a  defense  and  counterclaim,  that 
Peyman  had,  shortly  before  his  death,  procured  from  the  defendant, 
by  fraud  or  mistake,  the  discount  of  three  notes,  aggregating  $1,750, 
on  which  he  was  liable  as  indorser.  These  notes  had  not  matured 
at  the  time  of  Peyman's  death.  While  admitting,  therefore,  that 
the  amount  claimed  appeared  on  the  books  of  the  defendant  as  a 
credit  to  plaintiffs'  intestate,  and  that  a  demand  was  made  therefor, 
the  answer  alleged  that,  on  the  application  to  defendant  for  the  dis- 
count of  the  notes,  plaintiffs'  intestate  represented  and  stated  to 
defendant  that  he  was  solvent,  whereupon  the  defendant,  believing 
such  representations  and  statements  to  be  true,  and  relying  thereon, 
did  then  and  there  so  receive  and  discount  the  same  and  credit  him 
with  the  respective  amounts  thereof ;  that,  after  Peyman's  decease, 
the  defendant  discovered  that  such  representations  were  false,  and 
that  either  Peyman  was  mistaken  as  to  his  alleged  solvency,  or  the 
representations  were  made  with  intent  to  deceive  and  defraud  the 
defendant. 

Upon  the  trial,  before  any  evidence  was  presented,  the  plaintiffs 
moved  for  judgment  on  the  pleadings,  which  was  granted,  and  there- 
upon a  verdict  was  directed  upon  which  was  entered  the  judgment 
appealed  from. 

Albert  R.  Genet  and  George  C.  Genet^  for  the  appellant. 

Moses  Weinman  and  Samuel  Untermyer^  for  the  respondents. 

O'Brien,  J. : 

The  question  presented  upon  this  appeal  is,  whether  the  facts 
alleged  in  the  answer,  if  proven,  would  constitute  a  counterclaim, 
set-off,  or  defense.  It  may  be  regarded  as  settled  law  that  a  demand 
against  a  decedent,  which  falls  due  after  his  death,  is  not  available 
as  a  set-off  or  counterclaim  in  a  suit  brought  by  his  personal 
representatives.  (Code  Civ.  Proc.  §  506  ;  Jaeger  v.  Bmoery  Bank^ 
59  K  Y.  St.  Repr.  385  ;  Jordan  v.  JS^at  Shoe  cfe  Leather  Bank,  74: 
N.  Y.  467.)  In  the  latter  case  it  was  held  (head  note) :  "  That  the 
App.  Div.— Yol.  XIY.         55 
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defendant  could  not,  as  matter  of  law,  and  in  the  absence  of  facts 
entitling  it  to  equitable  relief,  set-off  a  claim  against  the  deceased 
which  did  not  become  due  until  after  his  death.  A  demand,  to  be 
set-off  in  such  an  action,  must  have  been  due  and  payable  from  the 
decedent  in  his  lifetime."  "  It  seems,  that  if  circumstances  existed 
rendering  it  inequitable  to  deny  the  set-off,  the  defendant  might 
have  alleged  them  and  so  invoked  the  equity  powers  of  the  court." 
Relief  was  denied  in  those  cases  because  of  the  failure  to  allege  or 
prove  fraud  or  show  any  equitable  right  to  a  set-off  or  cause  of 
action  existing  in  defendant's  favor  at  the  time  of  decedent's  death. 
While  expressing  the  rule,  they  are  not  controlling  authorities 
against  the  defendant's  right  to  set  up  the  facts  alleged  as  a  defense 
in  the  case  at  bar,  because,  as  we  shall  see,  of  the  difference  in  the 
facts  which  differentiate  the  cases.  The  plaintiffs  having  in  effect 
demurred  to  the  answer,  the  facts  therein  stated  must  be  taken,  for 
the  purposes  of  this  discussion,  as  true.  It  therefrom  appears  that, 
relying  upon  representations  as  to  the  solvency  of  the  plaintiffs' 
intestate,  which  were  made  by  mistake  or  fraudulently,  the  defend- 
ant was  induced  in  form  to  discount  notes  and  place  to  the  credit 
of  Peyman  on  their  books  the  amount  of  such  discount ;  and  that, 
after  the  death  of  Peyman  and  upon  a  demand  being  made  on  the 
defendant,  it  discovered  the  falsity  of  the  representations,  refused  to 
recognize  the  credit  and  withdrew  the  same,  thus  in  effect  rescind- 
ing the  entire  contract. 

It  is  insisted  that,  because  it  was  alleged  that  the  false  repre- 
sentations were  either  due  to  a  mistake  or  were  fraudulently  made, 
this  allegation,  being  in  the  alternative,  was  insufficient.  This  con- 
.  tention  we  do  not  regard  as  sound,  because  the  defendant  is  entitled 
to  any  relief  consistent  with  the  case  made  by  its  answer  and 
embraced  within  the  issues.  Where  a  pleading  alleges  two  grounds 
upon  which  relief  is  claimed,  one  of  which  is  good  and  sufficient, 
the  pleading  is  not  demurrable  because  of  the  insufficiency  as  to  the 
other.  The  allegations  as  to  the  latter  will  not  vitiate  or  detract 
from  the  effect  of  the  allegations  of  the  former.  Whether  defend- 
ant could  rescind  the  contract  on  the  ground  of  mutual  mistake  it  is 
not  necessary  to  determine.  The  answer  states  facts  which,  if 
proved,  are  sufficient  to  establish  and  sustain  a  defense  on  the 
ground  of  fraud ;  and  the  allegation  of  mutual  mistake  does  not 
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vitiate  or  detract  thei^ef rom.  Assuming,  as  we  must,  therefore,  that 
the  defendant  could  liave  proved,  as  it  offered  to  do,  by  competent 
evidence,  whicli  it  was  refused  the  right  to  present,  tliat  the  plain- 
tiffs' intestate  obtained  the  money,  or,  more  properly  speaking,  the 
credit,  from  the  defendant  by  means  of  false  and  fraudulent  repre- 
sentations as  to  his  solvency,  this  showing  would  necessarily  distin- 
guish the  case  at  bar  from  Jaeger  v.  Boivei'y  Bank  and  Jordan  v. 
^aL  Shoe  <&  Leathen'  Bank  (supra) ;  and  the  rights  of  the  parties 
are  to  be  determined  by  another  principle  of  law,  which  is  well 
expressed  in  the  case  of  Rothscldld  v.  Mack  (115  N.  Y.  8),  wherein 
it  is  said :  "  An  action  in  the  nature  of  an  action  of  assumpsit  lies 
against  one  who  has  obtained  money  from  anotlier  by  a  fraud,  and 
such  a  claim  is  a  proper  subject  of  set-off  in  an  action  brought  by 
the  party  against  whom  it  exists.  An  assignee  of  such  party  takes 
a  cause  of  action  subject  to  such  defense.  This  money  tlius 
obtained  is,  in  contemplation  of  law,  money  received  for  the  use  of 
the  party  who  is  defrauded,  and  the  law  implies  a  promise  on  the 
part  of  the  person  who  thus  obtains  it  to  return  it  to  the  rightful 
owner.  The  tort  arising  from  the  manner  in  which  the  money  was 
obtained  may  be  waived  and  the  action  founded  upon  the  implied 
contract." 

While  the  rule  thus  stated,  by  reason  of  the  element  of  fraud 
which  enters  into  that  case,  as  it  does  in  the  one  at  bar,  is  applicable, 
this  case  is  much  stronger,  because,  while  in  Rothschild  v.  Mack 
{supra)  the  money  was  actually  parted  with,  here  all  that  was  done 
•  was  to  take  notes  and  in  form  to  discount  them,  but  really  to  place 
upon  the  books  of  the  bank  a  credit  to  plaintiffs'  intestate  equal  to 
the  notes,  less  the  discount. 

This  credit  having  been  obtained  by  means  of  false  and  fraudu- 
lent representations,  it  gave  to  defendant  the  right  at  any  time  to 
cancel  it,  and  this  right,  therefore,  to  cancel  the  credit  existed  in 
favor  of  the  defendant  at  the  time  of  the  death  of  tlie  plaintiffs' 
intestate.  His  personal  representatives  upon  his  death  took  such 
rights  as  he  had,  subject  to  all  equities,  they  standing  in  the  same 
position  to  the  defendant  as  their  intestate  would  had  he  lived. 

The  fraud  perpetrated,  affecting  as  it  did  the  entire  transaction, 
conferred  upon  the  defendant  the  right  to  rescind  it ;  and  this  right 
related  back  to  the  time  when  the  transaction  was  initiated.     What 
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occurred  in  the  beginning  was  the  entering  into  a  contract  by  the 
defendant  by  which  it  agreed  to  credit  upon  its  books  a  sum  equal  to 
tlie  notes  discounted,  and,  upon  demand,  to  pay  to  plaintiffs'  intes- 
tate the  money  represented  by  the  credit.  The  money,  however, 
represented  by  tlie  credit  never  became  the  property  of  the  deceased, 
but  always  remained  the  money  of  the  bank ;  and,  therefore,  when 
tlie  bank  elected  to  rescind  the  contract  for  fraud  it  did  not  take 
possession  of  the  money  of  the  plaintiffs'  intestate,  but  held  and 
retained  its  own  money,  and  refused  to  part  with  it  on  the  strength 
of  the  credit  which  it  had  given  Peyman. 

When  the  contract  was  rescinded,  therefore,  whether  we  regard 
the  credit  on  the  books  of  the  bank  as  representing  money  of  the 
plaintiffs'  intestate  or  the  bank's  own  money,  Peyman  became 
indebted  to  the  defendant  for  the  amount  thereof.  It  can  be  legally 
and  justly  regarded  as  money  or  a  credit  which  never  belonged  to 
Peyman,  and  in  and  to  wliicli  his  administrators  have  no  interest  or 
claim.  As  said  in  Andrews  v.  The  Artisans^  Bank  (26  N.  Y.  300), 
"  If  the  facts  respecting  the  discount  of  Benson's  note  were  such  as 
the  defendant  offered  to  prove  them,  the  credit  which  the  plaintiff 
obtained  on  the  defendant's  books,  being  the  result  of  his  fraud, 
was  unavailing,  either  as  a  contract  for  the  payment  of  the  sum 
which  was  in  form  credited,  or  as  evidence  of  money  of  the  plain- 
tiff in  the  defendant's  hands.  The  contract  to  pay  the  amount  to 
the  plaintiff  upon  his  checks,  in  the  usual  course  of  banking  busi- 
ness, which  would  have  arisen  if  no  fraud  had  intervened,  could  not 
be  predicated  of  the  transaction  if  it  should  appear  to  have  been  • 
brought  about  by  the  fraud  of  the  party  seeking  to  avail  himself  of 
it.  Fraud  vitiates  every  contract  and  renders  void  as  to  the  guilty 
party  every  transaction  into  which  it  enters." 

These  views  in  no  way  conflict  with  the  case  cited  by  the  respond- 
ents of  Wise  V.  Grant  (140  X.  Y.  593).  In  that  case  one  Eothschild 
purchased  goods  and  procured  credit  therefor  by  means  of  false  and 
fraudulent  representations.  After  the  goods  had  been  purchased  one 
of  Rothschild's  creditors  procured  an  attachment  against  his  property, 
and  seized  the  goods  which  had  been  obtained  by  fraud.  The  vendor 
who  had  been  defrauded  then  brought  an  action  to  replevy  the  goods 
from  the  sheriff,  but  it  was  held  by  the  Court  of  Ap()eals  that 
replevin  would  not  lie,  because  "  at  the  time  of  the  seizure  (under 
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attachment)  the  plaintiff  had  not  the  right  to  reduce  the  goods  into 
his  possession."  Here,  however,  the  riglits  of  any  third  party  had 
not  intervened,  nor  had  the  bank  parted  with  anything.  All  that  it 
had  done,  induced  by  fraudulent  representations,  was  to  agree  to  loan 
an  amount  equal  to  the  amount  of  the  notes,  less  the  discount,  and, 
as  evidence  of  such  agreement,  it  had  given  the  plaintiffs'  intestate  a 
credit  therefor  on  its  books.  Under  such  circumstances  it  would  be 
unequitable  to  hold  that  the  bank,  though  it  discovered  the  fraud, 
must  thereafter  recognize  the  credit  and  pay  over  its  money,  which 
it  had  never  parted  with,  in  payment  of  a  credit  thus  given. 
Legally,  from  the  moment  when,  upon  discovery  of  the  fraud,  it 
elected  to  rescind,  the  rights  of  third  parties  not  having  intervened, 
the  bank  no  longer  had  any  money  of  the  plaintiffs'  intestate,  nor 
was  it  indebted  to  him  by  reason  of  the  credit  given,  but  the  transac- 
tion was  annulled,  and  the  bank  was  justified  in  asserting  that 
neither  Peyinan  during  his  life,  nor  his  personal  representatives 
after  his  death,  had  any  cause  of  action  which  could  be  maintained 
against  it. 

We  think,  therefore,  that  upon  the  ground  of  fraud  the  answer 
alleged  a  good  defense,  and  that  it  was  error  upon  the  part  of  the 
court  to  reject  the  evidence  offered  to  prove  such  defense,  and  to 
direct  a  verdict  and  order  judgment  upon  the  answer.  The  judg- 
ment, accordingly,  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 

Van  Brunt,  P.  J.,  Williams,  Patterson  and  Ingraham,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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Sarah  Lazabus  and  Others,  Respondents,  v.  The  Metropolitan 
Elevated  Railway  Company  and  The  Manhattan  Railway 
Company,  Appellants. 

Administrator,  made  a  party  plaintiff ,  who  fails  to  file  a  supplemental  complaint— 
elevated  railroads  of  New  York  city  —  measure  of  damages  to  abutting  owners. 

Where  an  administrator  of  a  deceased  abutting  owner,  entitled  to  recover  dam- 
ages in  her  right  against  an  elevated  railroad,  is  made  a  party  plaintiff  to  a 
pending  action  under  an  order  requiring  him  to  file  a  supplemental  complaint, 
setting  forth  his  interest,  to  which  the  defendants  are  given  leave  to  answer, 
but  he  fails  to  serve  a  supplemental  complaint,  the  defendants  having  been 
deprived  thereby  of  an  opportunity  to  interpose  their  defense,  the  court  should 
not  allow  any  recovery  in  the  action  for  the  interest  of  the  administrator. 

The  measure  of  damages,  awarded  to  abutting  owners  of  property  lying  in  the 
lower  part  of  Broadway  in  the  city  of  New  York,  for  the  rental  and  fee  values 
of  property  damaged  by  the  maintenance  and  operation  of  the  elevated  rail- 
roads, considered  and  stated. 

Appeal  by  the  defendants,  The  Metropolitan  Elevated  Railway 
Company  and  another,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  21st  day  of  November,  1894,  upon  the 
report  of  a  referee. 

The  judgment  in  this  action  was  reversed  and  a  new  trial  ordered 
before  another  referee,  with  costs  to  appellants  to  abide  event. 

The  opinion  upon  such  decision  is  reported  in  volume  5,  Appel- 
late Division,  page  398. 

The  plaintiffs  made  a  motion  for  a  reargument  of  the  appeal, 
which  motion  was  granted.  The  following  opinion  was  rendered 
by  the  court  after  such  reargument. 

Jitlien  T,  -Davies  and   William  II.  Godden^  for  the  appellants. 

NeUoii  S.  Spencer^  for  the  respondents. 

O'Brien,  J. : 

There  have  been  two  trials  of  this  case,  and  in  the  opinions 
delivered  upon  tlie  two  appeals  from  the  judgments  entered  after 
such  trials,  the  facts  and  questions  involved  have  been  fully  stated 
and  discussed.     (69  Hun,  191 ;  6  App.  Div.  398.)     Affected  by 
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considerations  of  the  hardship  which  would  be  inflicted,  and  the 
complications  that  would  arise  upon  a  new  trial,  because  of  the  sale 
of  the  property  pending  the  appeal  and  the  other  special  reasona 
advanced,  we  granted  a  reargument,  to  the  end  that  a  single  ques- 
tion might  be  considered,  as  to  whether  upon  the  record  we  could^ 
in  justice  to  the  defendants,  modify  the  judgment  as  to  amount, 
and  thus  obviate  the  necessity  of  still  another  trial.  We  have  been 
impressed  by  the  forcible  reasons  advanced  against  such  a  course, 
and  we  would  have  refused  to  consider  the  question  anew  but  for 
the  impression  derived  upon  the  motion  for  reargument,  which  has 
been  confirmed  by  a  re-examination  of  the  voluminous  record,  that  by 
entirely  disregarding  the  incompetent  evidence,  and  basing  our 
decision  upon  settled  principles,  we  could  reach  a  conclusion  with- 
out doing  any  injustice  to  the  defendants. 

The  premises  are  situated  at  the  northeast  comer  of  Broadway 
and  Exchange  alley,  running  through  to  Trinity  place  or  New 
Church  street,  and  have  a  frontage  of  28  feet  6  inches  on  Trinity 
place,  with  a  depth  of  203  feet  7  inches  on  the  north  side,  and  202 
feet  4  inches  on  the  south  side,  along  Exchange  alley,  and  are 
known  as  No.  57  Broadway.  There  are  no  exits  on  Trinity  place, 
except  from  the  basement,  which  is  the  first  story  on  that  street,  the 
tenants  of  the  rear  offices  using  the  Broadway  entrance. 

As  said  in  Bischxgv.  N.  Y,  E.  R,  li.  Co.  (138  N.  Y.  262): 
"  The  principles  governing  the  award  of  damages  in  cases  like  this 
have  come  to  be  quite  well  understood.  The  property  rights  of  an 
abutting  owner  consist  of  easements  of  light,  air  and  access.  *  *  * 
The  damages  and  the  compensation  to  be  paid  are  measured  by  the 
balance  of  injury  over  benefits,  and  in  ascertaining  them  the 
advantages  and  the  disadvantages  are  to  be  considered,  and  the 
benefits,  whether  general  or  special,  from  the  construction  and  opera- 
tion of  the  railroad,  which  tend  to  counterbalance  the  disadvantages, 
are  to  be  taken  into  account  in  reaching  the  final  result." 

It  is  shown  that  the  rental  and  fee  values  of  this  property  have 
increased,  the  latter  appreciating  from  1878  to  1885  from  about 
$225,000  to  $350,000.  This  rise  in  value,  though  to  some  extent 
attributal  to  increased  facilities  in  travel  furnished  by  various  railroad 
companies,  including  the  defendants,  was  mainly  due  to  an  active 
demand  for  land  in  the  lower  part  of  the  city  suitable  for  high  oflSce 
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buildings  and  to  the  city's  normal  growth.  Conceding,  as  we  mustj 
that  the  plaintiffs'  property,  in  common  with  all  other  similarly  situ- 
ated in  the  lower  part  of  the  city,  received  some  benefit  from  the 
erection  of  the  elevated  railroads,  it  still  appears,  after  allowing  for 
such  benefits,  whether  general  or  special,  that  the  plaintiffs  liave 
been  injured,  and  that  this  injury,  a^  respects  the  rear  portions  of 
the  premises,  is  substantial.  Among  other  items  of  damage  may  be 
mentioned  the  continual  switching  and  stopping  of  trains  in  front 
of  the  premises,  the  proximity  of  a  watering  station  where  engines 
are  continuously  in  process  of  watering,  and  the  further  fact  that  in 
front  of  the  rear  enti-ance  to  the  premises  the  defendants  have 
located  a  supporting  pillar,  and  that  the  road  at  this  place  is  covered 
with  a  platform  under  which  are  placed  dri])ping  pans,  thus  directly 
interfering  with  the  plaintiffs'  easements. 

Without  discussing  in  detail  the  estimates  furnished  by  the  experts 
produced  by  either  side,  or  dwelling  upon  the*  elements  of  damage 
as  offset  by  the  benefits,  we  think  the  plaintiffs  would  be  compen- 
sated by  the  payment  of  $13,000  for  injury  to  the  fee,  and  of  $1,500 
per  annum  for  rental  or  past  damages.  Although  our  conclusion 
is  based  entirely  upon  the  evidence  in  this  record,  it  is  proper  to 
refer  to  the  fact  that  these  awards  approximate  nearly  to  those 
which  were  affirmed  by  the  General  Term  in  the  two  cases  of 
Peter  Suar€2  and  Benigno  Suarez  v.  The  Manhattan  liy.  Co.  (15 
N.  Y.  Supp.  222,  224).  In  the  case  of  Peter  Suarez,  relating  to 
03  Broadway,  91  Trinity  place,  the  frontage  on  the  latter  was 
thirty-seven  feet  ten  inches;  and  there  the  fee  damage  allowed  was 
$12,000,  and  the  rental  damage  was  at  the  rate  of  about  $1,300  a 
year.  And  in  the  case  of  Benigno  Suarez^  relating  to  65  Broad- 
way, 89  Trinity  place,  which  had  a  frontage  on  the  latter  of  thirty- 
seven  feet  ten  inches,  the  fee  damage  was  placed  at  $15,000,  and 
the  rental  at  about  $1,500  a  year.  It  will  be  noticed  that  the  front- 
age of  the  premises  here  involved  is  nine  feet  four  inches  less  than 
that  of  the  Suarez  properties.  The  difference,  however,  in  the 
dimensions  of  the  properties  is  more  than  counterbalanced  by  the 
greater  burden  placed  on  these  premises,  certain  elements  of  which 
we  have  already  adverted  to. 

It  appears  that  Emma  Lazarus  "  died  on  the  19th  of  February, 
1887,  intestate,  leaving  the  plaintiffs  her  only  heirs  at  law  and  next 
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of  kin.  It  is  perfectly  clear  that  her  administrator  is  entitled  to  her 
share  of  the  damages  accruing  between  the  5th  of  March,  1885,  and 
the  19th  of  February,  1887."  {Lazarus  v.  3fet.  El.  It,  Co,,  69 
Ilun,  196.)  Although  on  plaintiffs'  application  an  order  was 
entered  providing  that  the  administrator  be  made  a  party  plain- 
tiff, it  was  further  provided  that  the  latter  should  serve  an  amended 
or  supplemental  complaint,  setting  forth  his  interest,  to  which  the 
defendants  were  to  have  leave  to  answer.  The  terms  of  the  order 
were  disregarded,  in  that  no  supplemental  complaint  was  ever 
served,  and  the  defendants  were,  therefore,  deprived  of  the 
opportunity  to  interpose  their  defense.  Under  the  circumstances, 
we  do  not  think  it  would  be  proper  to  allow  a  recovery  in  this  action 
for  the  interest  of  such  administrator,  but,  as  Emma  Lazarus  was 
entitled  to  a  one-seventh  interest  for  the  period  mentioned,  it  is  a 
matter  of  computation  and  can  be  deducted. 

The  judgment  should  accordingly  be  modified  by  reducing  the 
fee  damage  to  ^18,000;  the  rental  damage  to  $1,500  a  year  (from 
which  should  be  deducted  the  one-seventh  interest  of  Emma 
Lazarus  for  the  period  mentioned),  and  allowing  interest  thereon 
from  the  date  of  trial  to  the  date  of  entry  of  judgment,  and  costs  in 
the  court  below,  and  by  reducing  the  extra  allowance  to  $1,250.  As 
80  modified,  the  judgment  should  be  affirmed,  without  costs  to  either 
party  upon  this  appeal. 

Van  Brunt,  P.  J.,  Barreti^  Rumsey  and  Inoraham,  JJ., 
<5oncurred. 

Judgment  modified  by  reducing  the  allowance  for  fee  damage  to 
$13,000,  by  reducing  the  rental  damage  to  $1,500  a  year  (from 
which  should  be  deducted  the  one-seventh  interest  of  Emma 
Lazarus  for  the  period  mentioned  in  opinion),  and  allowing  interest 
thereon  from  the  date  of  trial  to  the  date  of  entry  of  judgment,  and 
costs  in  the  court  below,  and  by  reducing  the  extra  allowance  to; 
$1,250.  As  so  modified,  judgment  affirmed,  without  costs  to  either 
party  upon  this  appeal. 

App.  Div.  —Vol.  XIV.         56 
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DiEDRicH    J.  Bensen,  Appellant,  v.  The   Manhattan   Rajlwat 
Company  and  Others,  Respondents. 

The  ^ui-rogaU  of  New  Y&7'k  —  he  might,  before  1880,  under  §  11  of  chap.  859  of 
1870,  determine  the  validity  of  testamenta'ry  dispositions  of  real  estate  —  itaicer  by 
the  heirs  of  tJie  right  to  a  jury  trial  —  the  decree  cannot  be  attacked  collaterally  — 
tJie  Jieirs  are  not  thereafter  necessary  paHies  to  an  action  to  sell  tJis  real  estate  for 
the  testatofs  debts. 

Where,  under  the  provisions  of  section  11  of  chapter  859  of  the  Laws  of  1870, 
conferring  upon  the  surrogate  of  the  county  of  New  York  jurisdiction  to  deter- 
mine, in  certain  cases,  upon  proceedings  to  probate  a  will,  the  validity  of  its 
testamentary  dispositions  affecting  real  estate,  the  surrogate,  prior  to  1880,  haa 
been  requested  by  the  heirs  of  a  testatrix  to  determine  as  to  the  validity  of  a 
disposition  of  real  property  made  by  her  will,  and  the  surrogate  has  made  an 
adjudication  thereon  sustaining  such  disposition  as  made  by  the  will,  from 
which  the  heirs  did  not  appeal,  they  must  be  deemed  to  have  waived  their 
right,  if  any  existed,  to  a  trial  by  jury,  and  the  decree  of  the  surrogate  cannot 
be  attacked  collaterally. 

"Where,  subsequent  to  the  decree  of  the  surrogate,  the  executor  of  the  testatrix 
brings  an  action  against  the  beneficiary  under  the  will  for  the  purpose  of  hav- 
ing the  real  estate  sold  to  pay  debts,  testamentary  expenses  and  legacies,  the 
heirs  at  law  are  not  necessary  parties  thereto,  and  if  a  sale  of  the  premises  is 
ordered  and  the  beneficiary  becomes  the  purchaser,  the  beneficiary  acquires  a 
good  title  to  the  property. 

Appeal  by  tlie  plaintiff,  Diedrieli  J.  Bensen,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kew  York  on  the  18th  day  of  Feb- 
ruary, 1895,  upon  the  re])ort  of  a  referee  dismissing  the  complaint. 

This  is  tlie  ordinary  suit  in  equity  brouglit  against  the  defendants 
for  an  injunction  restraining  the  further  unlawful  use  of  plaintiff's 
easements  of  light,  air  and  access  caused  by  the  construction,  main- 
tenance and  operation  of  the  defendants'  elevated  road  in  front  of 
the  plaintiff's  premises.  The  stipulation  as  to  the  damages  to  the 
fee  and  rental  values  of  tlie  premises  in  suit  left  nothing  for  the 
plaintiff  to  prove  except  title,  and  upon  the  ground  that  the  plain- 
tiff had  failed  to  show  such  title,  the  complaint  was  dismissed. 

The  premises  were  owned  by  Mary  M.  Keese,  who  died  April  S, 
1S77,  leaving  her  surviving  no  husband,  child  or  parent,  but  two 
sistei^s  only  as  her  sole  heirs  and  next  of  kin.  She  left  a  will,  exe- 
cuted one  day  before  her  death,  which  was  duly  admitted  to  pro- 
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bate  in  January,  1878.  By  such  will,  she  devised  two  certain  pieces 
of  real  estate  to  different  persons  therein  named,  and  made  various 
bequests  to  the  amount  of  $4:5,500,  and  by  the  residuary  clause 
thereof  she  devised  the  premises  in  question  and  certain  other  pieces 
of  real  estate  to  St.  Luke's  Hospital  as  a  fund  for  the  burial  of  the 
dead  dying  at  that  hospital.  As  shown  by  the  decree  admitting  the 
will  to  probate,  citations  were  issued,  and,  in  addition  to  other 
parties,  the  two  sisters  appeared,  and  objections  were  filed  to  the 
validity,  among  others,  of  the  bequest  or  devise  to  St.  Luke's  Hos- 
pital, upon  the  ground  that  it  was  in  violation  of  chapter  319  of  the 
General  Laws  of  1848,  the  6th  section  of  which,  among  other  things, 
provided  that  no  "  devise  or  bequest  shall  be  valid,  in  any  will  which 
shall  not  have  been  made  and  executed  at  least  two  months  before 
the  death  of  the  testator."  The  hospital  claimed  that  chapter  253 
of  the  Laws  of  1870,  which  was  a  private  act  enacted  in  favor  of 
the  hospital,  repealed  the  two  months'  clause  in  the  law  of  1848 
cited  above,  and  that,  by  virtue  of  this  special  act,  the  hospital 
acquired  a  good  title  to  the  premises  in  question  under  the  devise  in 
the  will  of  the  said  Mary  M.  Keese.  This  contention  was  upheld, 
the  surrogate  holding  that  the  restrictions  in  the  act  of  1848  applied 
only  in  a  case  where  a  testator  left  a  wife,  child  or  parent,  and  was 
not  applicable  to  the  case  of  one  leaving  no  such  relative  and 
bequeathing  property  to  a  corporation  formed  under  the  act. 

Subsequently,  an  action  was  brought  in  the  Supreme  Court  by  Ells- 
worth Elliott,  who  was  sole  acting  executor  of  Mary  M.  Keese,  against 
the  hospital  for  the  purpose  of  having  the  real  estate,  of  which  the 
hospital  had  taken  possession  under  the  residuary  clause  of  the  will 
and  the  decision  of  the  surrogate,  sold  to  pay  debts,  testamentary 
expenses  and  legacies.  The  heirs  of  Mrs.  Keese  were  not  made 
parties  to  this  action.  Therein  a  judgment  was  entered  in  1879, 
ordering  the  sale  of  such  property,  under  which  it  was  sold,  and  the 
referee  appointed  conveyed  the  premises  in  suit  by  deed  to  St.  Luke's 
Hospital,  which  subsequently  conveyed  the  same  to  Henry  Bischoff, 
who  in  turn  conveyed  to  the  plaintiff. 

Edwin  M.  Felt  for  the  appellant. 

Henry  C,  Johnson^  Julien  T,  Davies  and  Alexander  S.  Lyman^ 
for  the  respondents. 
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O'Bkien,  J.: 

Tlie  sole  question  to  be  decided  is  whether  St.  Luke's  Hospital, 
througli  wlioin  the  plaintiff  by  mesne  conveyances  acquired  title, 
ever  had  a  valid  title  to  the  premises.  It  is  insivsted  that  the  hos])ital 
took  no  title  to  the  land  under  the  residuary  clause  of  the  will 
because  it  was  executed  one  day  prior  to  Mrs.  Keese's  death,  and  that 
the  attempted  trust  was  void,  notwithstanding  chapter  258  of  the 
Laws  of  1870 ;  that  the  heirs  of  Mrs.  Keese,  by  appearing  on  the 
probate  of  her  will  and  unsuccessfully  contesting  the  same,  are  not 
thereby  estopped  from  elsewhere  asserting  their  rights;  that  the 
Supreme  Court  action  brought  by  the  executor  against  the  hospital 
for  the  purpose  of  charging  the  real  estate  with  the  payment  of 
debts  and  legacies  was  unauthorized ;  that  the  heirs  of  Mrs.  Keese, 
who  were  not  made  parties,  are  not  in  any  manner  concluded  or 
affected  by  the  judgment  therein,  and  that  the  plaintiff's  title  has 
not  been  placed  beyond  question  by  twenty  years'  adverse  posses- 
sion. As  shown  by  his  opinion,  the  only  question  considered  by  the 
referee,  material  to  be  decided,  was  whether  any  title  passed  to  St. 
Luke's  Hospital  under  the  residuary  clause  of  the  will. 

In  thus  disposing  of  the  rights  of  the  parties  the  referee  did  not 
go  far  enough.  For,  though  m'c  conclude  that  he  was  right  in  hold- 
ing that  the  hospital  took  no  title  under  the  will,  there  yet  remains 
to  be  considered  the  question  whetlier  or  not  St.  Luke's  Hospital 
acquired  title  independently  of  the  will  under  the  sale  by  the  referee 
in  the  Supreme  Court  action.  The  respondents  contend  that,  as  the 
heirs  of  ^Irs.  Keese  were  not  made  parties,  they  are  not  concluded 
by  the  judgment,  and  that  the  action  itself  was  unauthorized, 
because  the  legacies  were  not  charged  upon  the  realty,  and  there 
being,  as  claimed,  a  sufficiency  of  personal  assets  to  pay  the  debts. 

Whether  or  not  the  heira  at  law  were  necessary  parties  to  such 
action  will  dejiend  upon  the  further  question  as  to  whether  or  not 
the  surrogate  had  jurisdiction  to  pass  upon  the  validity  of  the  pro- 
visions of  the  will  when  upon  the  probate  thereof  such  validity  was 
contested.  Because  we  think  it  follows  that,  if  the  decree  of  the 
surrogate  was  a  binding  adjudication  which  could  only  be  reviewed 
on  appeal,  it  is  not  open  to  attack  collaterally  ;  and,  therefore,  that 
the  validity  of  the  devise  or  bequest  to  the  hospital  having  been  sus- 
tained, and  the  latter  having  by  virtue  thereof  acquired  title  to  the 
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premises,  the  only  necessary  parties  to  the  Supreme  Court  action 
would  be  the  executor  and  the  hospital.  In  other  words,  if  the 
hospital  acquired,  by  force  of  the  surrogate's  decree,  a  right  to  the 
property,  it,  and  not  the  heirs  at  law  and  next  of  kin,  was  the  only 
necessary  party,  because  its  riglits  alone  were  therein  affected. 

This  narrows  the  discussion,  therefore,  to  the  question  whether 
the  surrogate  had  jurisdiction  upon -the  probate  of  the  will  to  pasa 
upon  the  vaUdity  of  bequests  relating  to  real  estate.  The  statutes, 
as  construed  by  all  the  authorities,  agree  in  fixing  the  status  of  the 
Surrogate's  Court  as  one  of  limited  jurisdiction.  It  has  no  inherent 
or  equitable  jurisdiction,  and  its  powers  are  conferred  and  limited  by 
statute.  From  the  organization  of  such  courts  in  this  State  down  to 
1870  tlie  surrogate  was  without  jurisdiction  to  adjudge  upon  testa- 
mentary  dispositions  in  a  will  so  far  as  they  related  to  real  estate, 
and  any  attempt  to  usurp  such  jurisdiction  was  not  binding  on  heirs 
or  those  interested  in  the  real  estate,  nor  would  such  persons  be 
estopped  by  a  surrogate's  decree  declaring  the  validity  of  such  tes- 
tamentary dispositions,  whether  made  at  the  time  of  or  subsequent 
to  admitting  the  will  to  probate.  By  chapter  359  of  the  Laws  of 
1870,  section  11,  however,  the  jurisdiction  of  the  surrogate  in  New 
York  county  was  extended,  the  provision  being  that  "  in  any  proceed- 
ing before  the  said  surrogate  to  prove  the  last  will  and  testament  of  any 
deceased  person  as  a  will  of  real  or  personal  estate,  or  of  both  real  and 
personal  estate,  in  case  the  validity  of  any  of  the  dispositions  contained 
in  such  will  is  contested,  or  their  construction  or  legal  effect  called 
in  question  by  any  of  the  heirs  or  next  of  kin  of  the  deceased,  or 
any  legatee  or  devisee  named  in  the  will,  the  surrogate  shall  have 
the  same  power  and  jurisdiction  as  is  now  vested  in  and  exercised 
by  the  Supreme  Court,  to  pass  upon  and  determine  the  true  construc- 
tion, validity  and  legal  effect  thereof;  he  shall  enter  in  his  min- 
utes any  decision  he  may  make  in  relation  thereto,  and  any  of  the 
heirs  or  next  of  kin  of  the  deceased,  or  any  of  such  legatees  or 
devisees,  may  appeal  therefrom,  in  the  same  manner,  and  with  the 
same  effect  in  every  respect  as  is  now  provided  by  law  in  relation  to 
appeals  from  decisions  of  surrogates  admitting  wills  to  probate,  or 
refusing  the  same."  The  jurisdiction  thus  sought  to  be  conferred 
was,  as  we  have  said,  greater  than  before  that  act  had  ever  been 
exercised  by  the  surrogate,  for  therein  we  find  for  the  first  time  the 


Digitized  by 


Google 


446  BENSEN  v.  MANHATTAN  R.  CO. 


First  Department,  February  Term,  1897.  [Vol.  14. 

power  given  to  the  surrogate  to  adjudge  upon  testamentary  disposi- 
tions relating  to  real  estate.  This  act  continued  in  force  until  1880, 
when  at  the  adoption  of  the  Code  of  Civil  Procedure  (§  2627),  the 
the  statute  in  question  was  repealed,  and  the  effect  and  extent  of  a 
decree  of  the  surrogate  admitting  to  probate  a  will  of  real  property 
w^as  expressed  in  the  written  law. 

It  may  be  conceded  then  that  •this  provision  of  the  Code  embodieB 
the  law  as  it  always  had  been  prior  to  1870,  and  as  it  has  been  by 
express  statute  re-enacted  in  1880.  But  as  the  will  of  Mrs.  Keese 
was  admitted  to  probate  during  the  period  when  the  act  of  1870, 
conferring  jurisdiction  upon  the  surrogate  as  to  testamentary  dispo- 
eitions,  was  in  force,  the  only  questions  remaining  are  as  to  the  con- 
stitutionality of  such  an  act,  and  whether,  under  a  fair  construction 
thereof,  it  conferred  upon  the  surrogate  the  jurisdiction  to  make  a 
binding  decree  in  reference  to  testamentary  dispositions  of  real  estate. 
The  question  whether  the  Legislature  could  deprive  either  the  heir 
or  devisee  of  the  right  to  try  a  question  of  title  to  real  estate  before 
a  jury  is  a  serious  one,  and  we  recall  decisions  in  which  it  has  been 
8aid  that  it  is  the  settled  law  of  this  State  that  a  party  has  a  consti- 
tutional right  to  a  trial  by  jury  in  any  action  which  involves  the  title 
to  land.  But  there  are  other  cases,  equally  authoritative,  which 
allow  the  parties  to  waive  such  right,  and  here  it  has  been  shown 
that  the  surrogate,  having  legislative  sanction  for  his  acts,  was 
requested  by  the  heirs  at  law  to  determine  the  validity  of  the 
bequests  under  the  will  of  Mrs.  Keese.  We  think  that  by  such 
course  they  waived  their  constitutional  right,  if  it  existed,  to  have 
the  question  of  title  thus  presented  tried  by  a  jury.  Upon  the  con- 
struction of  the  act  itself,  we  think  its  language  is  broad  enough  to 
sliow  a  legislative  intent  to  confer  upon  the  surrogate  jurisdiction 
upon  the  probate  of  the  will  to  determine  the  validity  of  the  devises 
or  bequests  which  were  by  the  heirs  at  law  assailed.  His  adjudication 
thereon  in  the  form  of  a  decree,  which  has  not  been  appealed  from, 
nor  in  any  >vay  attacked,  should  be  held  binding  upon  the  heirs  at 
law.  In  determining  the  question,  therefore,  as  to  whether  the  hos- 
pital took  a  valid  title  under  the  judicial  sale  in  the  Supreme  Conrt 
action,  we  must  keep  in  mind  the  fact  that  the  Legislature  in  terms 
conferred  upon  the  surrogate  jurisdiction  to  determine  questions 
as  to  real  estate ;  that  his  determination  was  reached  upon  a  pro- 
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ceeding  for  tlie  probate  of  the  will ;  that  such  will  must  now  be 
regarded  as  having  been  a  valid  will,  duly  admitted  to  probate,  and 
that  probate  has  remained  unrevoked.  Assuming,  therefore,  that 
the  surrogate's  decree  was  binding,  the  executor  in  commencing  the 
suit  in  the  Supreme  Court  and  making  the  person  to  whom  this  real 
estate  had  been  devised  —  who  was  the  only  party  having  any  rights 
to  be  affected  —  a  party  defendant,  brought  before  the  court  all  the 
necessary  parties ;  and,  in  such  an  action,  brought  under  such  cir- 
cumstances, the  heirs  at  law  were  not  necessary  parties. 

We  have  not  overlooked  the  case  of  Bevan  v.  Cooper  (72  N.  Y.  327) 
in  which  it  was  said :  "  The  Surrogate's  Court  is  one  of  limited  juris- 
diction, having  only  what  is  given  by  the  express  terms  of  statutes, 
*  *  *  and  some  powers  incidental  thereto."  It  was  therein  held 
that  in  a  proceeding  to  charge  a  legacy  upon  a  residuary  estate  in 
the  hands  of  an  executor,  in  respect  to  which  there  is  a  question  of 
fact  or  law,  a  surrogate  has  no  jurisdiction  to  decide  the  question 
upon  the  settlement  of  the  executor's  accounts.  In  that  case  the 
provision  of  the  act  of  1870  (Chap.  359,  §  11),  to  which  we  have 
referred,  was  cited,  and  it  was  held  that  this  provision  "  applies  only 
and  is  expressly  restricted  to  proceedings  to  prove  a  will."  As 
already  pointed  out,  the  validity  of  the  title  of  the  hospital  was  pre- 
sented and  determined  upon  the  proceeding  to  probate  the  will, 
and,  therefore,  the  case  cited  is  not  an  authority  as  against  the  con- 
struction which  we  have  placed  upon  the  wording  of  the  act  of  1870, 
namely,  that  it  does  upon  proceedings  to  probate  a  will  confer  juris- 
diction upon  the  surrogate  to  determine  the  validity  of  testamentary 
dispositions  affecting  real  estate. 

Our  conclusion  is  that,  while  we  might  agree  with  the  referee, 
were  the  question  an  open  one,  that  the  determination  of  the  surro- 
gate was  erroneous,  his  decree  not  havuig  been  appealed  from,  and 
having  been  made  in  a  proceeding  to  which  the  heirs  at  law  were 
parties,  is  binding,  and  cannot  be  collaterally  attacked  by  the  pres- 
ent defendants  ;  that  such  heirs  at  law  were  not  necessary  parties  in 
the  Supreme  Court  action,  and  that  under  a  judicial  sale  in  such 
action,  brought  by  the  executor  against  the  person  whose  title  was 
confirmed  by  the  surrogate's  decree,  and  the  only  party  having  any 
rights  to  be  affected,  the  hospital,  having  purchased  on  such  judicial 
sale,  acquired  a  valid  title. 
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We  think,  therefore,  that  the  judgment  should  be  reversed,  and, 
as  the  parties  by  stipulation  have  agreed  as  to  the  judgment  to  be 
entered,  it  should,  pursuant  to  the  stipulation,  be  in  favor  of  the 
plaintiff,  with  costs  in  the  court  below  and  here. 

Van  Brunt,  P.  J.,  and  Williams,  J.,  concurred. 

Ingraham,  J.  (concurring) : 

As  stated  by  Mr.  Justice  O'Brien  in  his  opinion,  the  sole  ques- 
tion to  be  decided  on  this  appeal  is  whether  St.  Luke's  Hospital, 
from  whom  the  plaintiff  acquired  title,  ever  had  a  valid  title  to  the 
premises  in  question.  That  question  depends  upon  the  validity  of 
the  will  of  one  Mary  M.  Keese,  who  died  April  8,  1877,  leaving 
her  surviving  two  sisters,  her  only  heirs  at  law.  The  referee,  npon 
an  examination  of  the  will,  held  that  the  devise  of  the  residuary- 
estate  in  this  will  to  the  New  York  Hospital  was  void  as  having 
been  made  less  than  two  months  prior  to  the  death  of  the  testatrix. 
Without  considering  the  effect  of  tlie  decree  of  the  surrogate, 
entered  on  the  31st  day  of  January,  1878,  admitting  this  will  to 
probate,  it  is  quite  clear  that  if  the  beqtiest  to  the  Xew  York 
Hospital  was  void,  the  title  of  the  property  vested  in  the  testatrix's 
heirs  at  law,  and  the  subsequent  action  in  which  the  property  was 
sold  would  not  divest  them  of  that  title,  as  they  were  not  parties  to 
that  action.  Unless,  therefore,  the  question  as  to  the  validity  of  this 
will  is  settled  by  a  binding  adjudication  of  the  surrogate  as  to  the 
validity  of  this  residuary  bequest,  the  question  as  to  the  validity  of 
the  bequest  to  St.  Luke's  Hospital  must  be  determined.  It  appears 
that  on  the  application  to  prove  this  will  before  the  surrogate,  in 
which  proceeding  the  heirs  at  law  who  were  parties,  appearing  by 
counsel,  filed  objections  in  opposition  thereto,  a  decree  was  entered 
which  recited  that  the  surrogate,  having  examined  the  subscribing 
witnesses  to  the  will,  and  having  heard  the  proofs  and  allegations  of 
the  parties,  and  that  "  a  contest  having  arisen  as  to  the  validity  of 
certain  of  the  devises  and  bequests  contained  in  the  said  will,  that  is 
to  say,  the  bequest  to  the  residuary  legatee  —  St.  Luke's  Hospital  in 
the  city  of  Kew  York  in  the  seventh  clause,  the  bequest  to  the 
New  York  Society  Library  in  the  ninth  clause,  the  bequest  to  the 
President  and  Fellows  of  Yale  College  in  the  tenth  clause,  and  the 
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devises  and  bequests  to  St.  Luke's  Hospital  in  the  city  of  New  York 
in  the  eleventh  and  twelfth  clauses  of  said  will  (these  last  clauses, 
or  the  twelfth  clause,  being  bequests  of  all  the  rest,  residue  and 
remainder  of  the  testator's  estate),  and  the  counsel  for  the  respective 
parties  having  been  heard  and  due  deliberation  being  had  upon  the 
proceedings  aforesaid,  it  is  now,  upon  motion,  adjudged  and  decreed," 
by  the  surrogate  that  the  said  will  was  the  last  will  and  testament  of 
the  said  Mary  M.  Keese,  was  executed  and  attested  in  the  manner 
prescribed  by  law  for  the  execution  and  attestation  of  last  wills  and 
testaments,  and  that  the  said  last  will  and  testament  be  admitted  to 
probate  ;  and  it  is  further  decreed  and  adjudged  by  the  said  surro- 
gate that  the  said  several  devises  and  bequests  contained  in  the 
seventh,  ninth,  tenth,  eleventh  and  twelfth  clauses  of  the  said  will 
and  all  the  provisions  of  the  said  will  and  dispositions  therein  con- 
tained are  valid,  and  that  the  several  corporations  above  named,  viz., 
St.  Luke's  Hospital  i;i  the  city  of  New  York,  the  New  York  Society 
Library,  the  President  and  Fellows  of  Yale  College,  are  authorized 
and  entitled  to  take  and  hold  the  money  and  property  in  said  will 
devised  and  bequeathed  to  them  respectively. 

It  is  clear  that,  if  the  surrogate  had  jurisdiction  to  pass  upon  the 
question  of  the  validity  of  the  devise  and  bequest  of  the  residuary 
estate  to  the  St.  Luke's  Hospital,  this  adjudication  is  binding  upon 
all  parties  to  the  proceeding  before  him.  Prior  to  the  passage  of 
the  «ct  of  1870,  it  is  clear  that  the  surrogate  had  no  authority  to 
determhie  the  validity  of  a  disposition  of  real  estate  by  mil.  He 
liad  authority  to  admit  a  will  "disposing  of  real  estate  to  probate,  and 
such  decree  wb.s  prima  facte  evidence  of  the  due  execution  of  the 
will,  and  the  testamentary  capacity  of  the  testatrix  at  the  time  of 
the  execution  of  the  will. 

By  section  11  of  chapter  359  of  the  Laws  of  1870,  which  act  was 
in  force  at  the  time  of  the  proceeding  for  the  probate  of  this  will, 
it  is  provided  that :  "  In  any  proceeding  before  the  said  surrogate 
to  prove  the  last  will  and  testament  of  any  deceased  person,  as  a  will 
of  real  or  personal  estate,  or  of  both  real  and  personal  estate,  in  case 
the  validity  of  any  of  the  dispositions  contained  in  such  will  is  con- 
tested, or  their  construction  or  legal  effect  called  in  question  by  any 
of  the  heirs  or  next  of  kin  of  the  deceased,  or  any  legatee  or  devisee 
App.  Div.— Vol.  XIV.        57 


Digitized  by 


Google 


450  BENSEN  v,  MANHATTAN  R.  CO. 


First  Department,  February  Term,  1897.  [Vol.  14. 


named  in  the  will,  the  surrogate  shall  have  the  same  power  and 
jurisdiction  as  is  now  vested  in  and  exercised  by  the  Supreme  Court, 
to  pass  upon  and  determine  the  tnie  construction,  validity  and  legal 
effect  thereof ; "  and  the  only  question  presented  here  is  whetlier  or 
not  this  provision  gave  to  the  surrogate  jurisdiction  to  adjudge  that 
the  residuary  bequest  to  the  St.  Luke's  Hospital  was  valid,  and 
whether  or  not  under  the  twelftli  clause  of  the  will  the  St.  Luke's 
Ilcspital  was  authorized  and  entitled  to  take  and  hold  the  residuary 
estate  of  the  testatrix  devised  and  bequeathed  to  it.  It  is  clear  that 
the  proceeding  in  which  this  decree  was  entered  was  a  proceeding 
before  the  surrogate  of  New  York  county  to  prove  the  last  will  and 
testament  of  Mary  M.  Keese,  deceased.  It  is  also  clear  that  the 
heirs  at  law  and  next  of  kin  of  the  testatrix  were  parties  to  that 
proceeding  and  were  represented  before  the  surrogate  by  counsel ; 
that  a  contest  had  arisen  as  to  the  validity  of  this  devise  to  the 
St.  Luke's  Hospital  of  the  residuary  estate  of  the  testatrix,  and 
that  the  counsel  for  the  respective  parties  were  heard  upon  that 
question  before  the  surrogate,  and  that,  upon  such  hearing,  the 
surrogate  adjudged  as  to  the  validity  of  the  disposition  contained 
in  the  will  by  which  the  St.  Luke's  Hospital  became  the  residu- 
ary legatee  and  devisee  of  the  testatrix,  and  adjudged  as  to 
the  construction  and  legal  eiject  of  such  bequest.  This  adjudica- 
tion, therefore,  appears  to  be  in  all  respects  a  valid  adjudication  by 
which  the  residuary  bequest  and  devise  to  the  St.  Luke's  Hospital 
was  adjudged  to  be  valid,  and  sufficient  to  vest  in  the  St.  Luke's 
Hospital  the  title  to  the  property  in  Question.  If  the  Legislature 
had  the  power  to  vest  in  the  surrogate  jurisdiction  to  determine  this 
question  of  the  validity  of  this  bequest  and  devise  of  the  residuary 
estate  to  the  St.  Luke's  Hospital,  it  is  quite  clear  that  such  adjudica- 
tion was  binding  upon  all  the  parties  to  the  proceeding.  The  power 
of  the  Legislature  to  vest  this  jurisdiction  in  the  surrogate  does  not 
seem  to  have  been  questioned  in  any  of  the  cases  to  which  our  atten- 
tion has  been  called,  and  by  the  repeal  of  this  act  in  1880,  and  the 
substitution  for  it  of  the  section  of  the  Code  of  Civil  Procedure,  it 
would  appear  that  the  surrogate  had  now  no  jurisdiction  to  determine 
tliis  question.  In  the  few  instances  in  which  this  act  of  1870  has 
been  before  the  courts,  the  question  as  to  the  power  of  the  Legisla- 
ture to  pass  the  act  seems  to  have  been  conceded.     Thus,  in  the  case 
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of  Bevan  v.  Cooper  (72  N.  Y.  329)  the  surrogate  of  New  York, 
npon  a  final  accounting  of  the  executors,  construed  the  will  by  hold- 
ing that  certain  legacies  were  not  charged  upon  the  residuary  estate 
which  consisted  of  realty.  In  that  case  the  court  said :  ''  The  act 
of  1870  (Chap.  359,  §  11)  does  not  ailect  tlie  question  before  us 
adversely  to  these  views.  Tt  is  rather  a  legislative  declaration  that 
such  jurisdiction  does  not  exist  without  express  conferment  by  stat- 
ute. By  that  statute  the  same  power  and  jurisdiction  is  given  to 
the  surrogate  of  New  York,  in  any  proceeding  before  him  to  jrrom 
a  will^  as  is  vested  in  tlie  Supreme  Court  to  determine  the  true 
construction,  validity  and  legal  effect  of  the  will.  It  is  seen  that 
the  power  thei*eby  given  is  restricted  to  a  proceeding  to  prove  a 
will,  and  to  that  only."  But,  as  this  proceeding  in  which  tliis 
decree  was  entered  was  a  proceeding  to  prove  the  will,  the  juris- 
diction conferred  by  the  statute  applied. 

The  decree  of  the  surrogate  relied  on  in  the  case  of  Stilwell  v. 
Carpenter'  (59  N.  Y.  420)  arose  upon  an  accounting,  and  was  not  a 
decree  entered  in  a  proceeding  before  the  surrogate  to  prove  the 
last  will  and  testament  of  a  deceased  person,  and  it  was  the  surro- 
gate of  Kings  county  who  made  the  decree,  the  act  of  1870  apply- 
ing only  to  the  surrogate  of  New  York  county.  And  in  the  case  of 
JRiggs  v.  Cragg  (89 *N.  Y.  480)  the  court,  when  holding  that  the 
surrogate  had  no  general  jurisdiction  in  the  construction  of  wills, 
held  that  where  the  right  to  a  legacy  depends  upon  a  question  of 
construction  which  must  be  determined  before  a  decree  for  distribu- 
tion can  be  made,  the  surrogate  has  jurisdiction  upon  a  final  account- 
ing, where  all  parties  interested  are  before  the  court,  to  make  a  dis- 
tribution. No  doubt  was  there  intimated  as  to  the  power  of  the 
Legislature  to  confer  upon  the  surrogate  jurisdiction  to  construe  a 
will,  and  it  was  even  there  held  to  be  vested  in  him  as  incident  to 
the  power  to  grant  a  decree  for  final  distribution,  and  many  cases 
are  cited  where  the  court  has  sustained  the  power  of  the  surrogate 
to  construe  a  will  where  it  is  necessary  for  the  accounting  and  dis- 
tribution. We  have  thus  an  express  provision  of  law  giving  to  the 
surrogate  in  a  proceeding  before  him  to  prove  a  will  the  same  power 
and  jurisdiction  as  was  then  vested  in  and  exercised  by  the  Supreme 
Court  to  pa8S  upon  and  determine  the  true  construction,  validity 
and  legal  effect  of  any  of  the  dispositions  contained  in  said  will  by 
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an  lieir  of  the  deceased.  The  appearance  of  such  heirs  before  the 
surrogate,  tlieir  presenting  to  him  the  question  as  to  the  validity  of 
tlie  disposition  of  the  residuary  estate  of  tlie  decedent  to  the  New 
York  Hospital,  and  the  adjudication  by  him  of  sucli  disposition  is 
legal,  and  vests  the  estate  in  such  hospital ;  and  I  can  see  no  reason, 
why  tliat  is  not  a  binding  adjudication  upon  all  the  parties  to  that 
proceeding,  including  the  heirs  at  law  of  the  deceased,  which  can- 
not be  questioned,  except  on  a  direct  appeal  from  that  decree. 

The  point  is  made  by  the  defendant  that  this  provision  of  the  act 
of  1870  is  unconstitutional  as  taking  away  from  the  heirs  at  law  the 
right  to  a  trial  by  a  jury  of  their  right  to  this  estate.  The  ques- 
tion presented  to  the  surrogate  was  one  as  to  the  construction  of  the 
will.  It  is  not  pretended  that  a  question  of  fact  was  involved,  but 
it  was  a  pure  question  of  law  which,  in  the  Supreme  Court,  would 
have  been  decided  by  the  court  and  not  the  jury.  The  next  of  kin 
had  no  right  to  have  the  question  of  the  construction  of  the  will,  or 
as  to  whether  or  not  the  provisions  of  the  act  of  1848,  under  which 
the  New  York  Hospital  was  incorporated,  avoided  the  devise  tried 
by  a  jury ;  but  even  if  the  heirs  at  law  had  such  a  right,  their 
appearance  before  the  surrogate,  and  submitting  to  the  jurisdiction 
without  objection,  or  without  demanding  a  trial  by  a  jury,  was  a 
waiver  of  that  right,  and  gave  the  surrogate  jurisdiction. 

I  think,  therefore,  that  the  decree  of  the  surrogate  was  conclusive 
upon  all  the  parties  to  that  proceeding,  and  that,  having  passed 
upon  the  validity  and  legal  effect  of  this  will,  and  adjudicated  that 
the  New  York  Hospital  took  the  residuary  estate  under  it,  the  heirs 
at  law  were  bound  by  that  adjudication,  and  under  it  the  New  York 
Hospital  took  a  good  title  to  the  residuary  estate  of  the  testatrix. 

I  concur,  therefore,  that  under  the  stipulation  of  the  parties  the 
judgment  should  be  reversed  and  judgment  entered  in  favor  of  the 
plaintiff  in  pursuance  of  the  stipulation,  with  costs  to  the  plaintiff 
in  this  court  and  in  the  court  below. 

Patterson,  J.,  concurred. 

Judgment  reversed  and  judgment  ordered  for  the  plaintiff  pur- 
suant to  stipulation,  with  costs  in  this  court  and  in  the  court  below. 
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The  Corn  Exchange  Bank  of  the  City  of  New  York,  Respondent, 
V.  American  Dock  and  Trust  Company,  Appellant. 

Warehouse  receipts  executed  by  the  president  of  a  warehouse  company  in  his  own 
favor — autJiority  to  him  to  do  so  inay  be  implied — inquiry  whether  tlie  cotton  is 
in  storage — estoppel. 

A  warehouse  receipt  signed  by  the  president  of  the  warehouse  company,  certify- 
ing that  it  has  received  on  storage  from  the  president  (naming  him)  certain 
bales  of  cotton,  is  not  authorized  by  a  resolution  giving  the  president  general 
authority  to  issue  such  receipts. 

Authority  to  issue  such  a  receipt  may,  however,  be  implied,  and  to  that  end 
proof  as  to  the  president's  relation  to  the  company,  as  to  the  acts  he  did  on 
behalf  of  the  company,  and  as  to  the  acts  of  the  company  in  voluntarily  sur- 
rendering into  his  hands  the  actual  control  and  management  of  all  the  com- 
pany's business,  is  competent. 

Where  a  bank,  before  advancing  money  on  the  faith  of  such  a  receipt,  sends  Its 
agent  to  the  warehouse  to  find  out  whether  the  cotton  is  actually  on  deposit, 
and  the  superintendent  in  charge  of  the  warehouse  says  to  the  agent,  "  Well, 
that  cotton  is  here  all  right  in  store,  but  I  cannot  show  it  to  you  now  because 
it  has  an  inspection  number,"  the  warehouse  company  is  estopped  from  deny- 
ing that  it  had  the  cotton  in  question  on  storage. 

Appeal  by  the  defendant,  the  American  Dock  and  Trust  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  30th  day  of  June,  1890,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  24rth  day  of  June, 
1896,  denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

This  action  was  brought  to  recover  damages  for  the  conversion  of 
certain  cotton  represented  by  certain  storage  warehouse  receipts 
assigned  to  the  plaintiff  —  a  demand  having  been  made  for  the 
cotton  May  2,  1891. 

Thaddeus  D,  Kenneson^  for  the  appellant. 

John  M.  Bowers^  for  the  respondent. 

Ingraham,  J. : 

Actions  against  this  defendant  upon  warehouse  receipts  similar  in 
form  to  the  one  in  suit  have  been  before  the  Court  of  Appeals  upon 
three  appeals,  and  we  have,  in  determining  this  appeal,  only  to  apply 
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the  rules  settled  by  the  court.     M.  W.  Stone,  the  president  of  the 
defendant,  was,  under  express  authority  from  the  board  of  directors, 
autliorized  to  sign  warehouse  receipts.     Stone  took  to  the  plaintiff, 
and  delivered  to  it,  for  a  valuable  consideration,  a  receipt  signed  by 
himself  as  president,  whereby   he   certified   that   there   had   been 
received  in  storage  at  the  American  docks,  for  the  account  of  M.  W. 
Stone,  a  certain  number  of  bales  of  cotton  which  was  subject  to  the 
order  of  M.  W.  Stone  on  payment  of  the  charges  accrued  thereon  and 
the  surrender  of  the  receipt.    The  plaintiff  demanded  the  cotton  cov- 
ered by  the  receipt  from  the  defendant,  which  was  refused,  and  this 
action  was  then  commenced,  the  plaintiff  alleging  the  demand  for 
the  cotton,  a  tender  of  the  defendant's  charges,  a  refusal  by  the 
defendant  to  accept,  that  the  value  of  the  cotton  at  the  time  of  the 
said  tender  and  refusal  was  the  sum  of  $8,107.15,  and   demanding 
judgment  for  the  recovery  of  that  amount,  with  interest.     The  form 
of  the  action  is,  therefore,  for  the  conversion  of  the  cotton  covered 
by  the  warehouse  receipt  issued  by  Stone,  certifying  that  he  CStone) 
had  on  deposit  the  defendant's  cotton,  and  the   transfer  of  such 
receipts  by  Stone  to  the  plaintiff.     In  determining  the  legal  prin- 
ciples applicable  to  an  action  to  recover  for  a  failure  to  deliver  the 
cotton  specified  in  these  receipts,  the  Court  of  Appeals  has  said : 
"  If  the  president  had  issued  a  receipt  similar  to  the  one  in  question, 
except  that  it  acknowledged  the  receipt  of  cotton  from  some  third 
person,  although  such  named  person  had  not  in  fact  deposited  any 
cotton,  yet,  in  such  case,  the  defendant  would  have  been  liable 
because  the  president  had  general  authority  under  the  by-law  to 
issue  receipts  for  cotton  deposited  by  third  parties,  and,  therefore, 
when  he  issued  a  receipt  where  no  cotton  had  been  received,  although 
it  was  a  Wolation  of  his  authority  and  of  his  duty,  yet  the  defen<Iant 
would  be  held  responsible  on  account  of  such  general  authority  tdgive 
receipts.     *     *     *     That  principle  is  that  where  an  agent  has  l»een 
clothed  by  his  principal  with  power  to  do  an  act,  in  case  of  the 
existence  of  some  fact   peculiarily  within   the  knowledge  of  the 
agent,  and  where  the  doing  of  the  act  is  in  itself  a  representation  of 
the  existence  of  that  fact,  the  principal  is  estopped  from  denying  its 
existence  as  against  third  parties,  dealing  with  the  agent  in  good  faith 
and  in  reliance  upon  the  representation     *     *     *.     If  the  by-law 
clothed  Mr.   Stone,  the  president,  with  general  authority  to  issue 
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receipts  to  liimself  for  cotton  whicli  he  actually  deposited,  if  with 
such  authority  he  issued  a  receipt  where  lie  had  uot  in  fact  depos- 
ited any  cotton,  the  defendant  would  be  liable  to  respond  to  a  bona 
fide  holder  for  value  of  such  receipt.     *     *     *      The  by-law  or 
resolution  in  question  ought  not  to  be  construed  as  clothing  either 
the  president  or  the  treasurer  with  any  authority  to  issue  receipts  to 
himself  for  cotton,  which  in  truth  had  been  deposited  by  him.    It  is- 
an  acknowledged  principle  of  the  law  of  agency  that  a  general  power 
or  authority  given  to  the  agent  to  do  an  act  in  behalf  of  the  prin- 
cipal, does  not  extend  to  a  case  where  it  appears  that  the  agent  him- 
self is  the  person  interested  on  the  other  side."      {Baixk  of  N,  Y. 
N,  B.  Ass7i.  y,  A.  D.  i&  T,  Co.,  143  N.  Y.  659.)    It  is  thus  settled 
that  Stone  had  no  express  authority   under  the  resolution  of  the 
board  of  directors  in  question  to  issue  a  warehouse  receipt,  whereby 
it  appeared  that  he  had  on  deposit  with  the  defendant  any  cotton ; 
and  if  Stone's  authority  was  confined  to  sucli  resolution,  such  receipt 
would  be  invalid,  whether  such  cotton  was  actually  deposited  with 
the  defendant  or  not,  but  that  if  Stone,  the  president  of  the  defend- 
ant, with  authority  to  issue  receipts  to  himself  for  cotton  which  he 
had  actually  deposited,  issued  a  receipt  where  he  had  not  in  fact 
deposited  any  cotton,  the  defendant  would  be  liable  to  respond  to  a 
honajide  holder  for  value  of  such  receipt.      The  case  of  Hanover 
Hank  V.  American  Dock  cfe  Trust  Comj^any  (148  N.  Y.  012),  upon 
a  receipt  similar  in  form  to  that  in  the  Hank  of  New  York  case, 
came  before  the  court.     Judge  Yann,  in  delivering  the  opinion, 
subsequently  says :     '^  A  certificate  issued  by  the  defendant  was 
negotiable,  and  a  purchaser  thereof  for  value,  and  without  notice 
of  arty  fact  to  put  him  on  inquiry,  was  entitled  to  j*eceive  from  the 
defendant  the  property  described  therein  on  payment  of  the  lawful 
eliarges."     (§  6,  chap.  881,  Laws  of  1872,  the  act  under  which  the 
defendant  was  incorporated.)     The  opinion  then  proceeds :  "  As  the 
defendant  failed  to  produce  the  goods  when  called  for,  the  burden 
was  cast  upon  it,  prima  facie,  of  either  accounthig  for  them  or  pay-, 
ing  for  them.    *    *    *    It  did  Tieither,  but  when  this  action  was  com- 
menced, alleged  as  a  defense  that  said  certificate  was  issued  by  Medad 
"W.  Stone,  its  president,  to  his  own  order,  without  any  authority  from 
the  board  of  directors.     While  Stone  had  express  authority  to  sign 
and  issue  warehouse  receipts  for  cotton  deposited  with  the  defend- 
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ant  by  persons  other  than  himself,  lie  had  no  sucli  authority  to  sign 
or  issue  warehouse  receipts  in  his  own  favor,  even  for  cotton  that  had 
actually  been  deposited  by  hiui.  *  *  *  As  the  certificate  on  its 
face  gave  a  i)urcha8er  such  notice  as  should  put  a  prudent  person 
upon  inquiry  in  regard  to  Stone's  autliority,  the  plaintiff,  in  order 
to  succeed,  was  required  to  show  that  implied  authority  had  been 
conferred  upon  him  to  issue  certificates  to  himself  for  cotton  that 
he  had  actually  deposited.  If  he  was  authorized,  either  expressly 
or  impliedly,  to  issue  certificates  to  himself  for  his  own  cotton  on 
deposit,  and  he  issued  a  receipt,  on  his  personal  account,  for  cotton 
not  on  deposit,  in  the  language  of  the  case  last  cited,  '  the  defendant 
would  be  liable  to  respond  to  a  hona  fide  holder  for  value  of  such 
receipt.'  *  *  *  This  is  upon  the  ground  that  an  agent  may  bind 
his  principal  within  the  limits  of  the  authority  with  which  he  has 
apparently  been  clothed  in  respect  to  the  subject-matter."  And  it 
was  held  in  that  case  tliat  upon  the  evidence  it  was  a  question  of  fact 
for  the  jury  to  say  whether  or  not  the  defendant  had,  by  implication, 
authorized  Stone  to  sign  and  issue  warehouse  receipts  for  cotton 
deposited  by  himself.  The  third  time  the  question  was  presented 
to  the  Court  of  Appeals  was  on  the  appeal  in  this  action  from  a 
former  judgment  in  favor  of  tlie  plaintiff,  and  the  Court  of  Appeals 
again  reiterated  the  rule  before  referred  to,  and,  citing  the  Hanover 
Banh  case,  the  court  held  that  acquiescence,  under  the  circumstances 
then  disclosed  by  the  record,  would  permit  the  inference  that  Stone 
had  implied  authority  to  issue  a  certificate  on  his  own  account  for 
cotton  actually  deposited  by  him.  It  was  further  held  that  in  issn- 
ing  the  certificate  in  question,  although  for  cotton  never  deposited, 
"  Stone  was  acting  within  the  scope  of  his  apparent  authority,  so 
that  his  representations  were  binding  upon  the  defei^dant,  which 
thus  became  liable  to  a  purchaser  for  value,  even  Avith  notice  that 
express  authority  to  certify  to  himself  had  not  been  conferred." 
{Com  Exchamje  Biinh  of  N,  Y.  v.  A.  I).  cJ&  T,  Co,,  149  N.  Y. 
ISO.)  The  judgment  was  reversed,  however,  upon  the  ground 
that  this  (juestion  as  to  whether  or  not  Stone  had  such  implied 
authority  to  issue  certificates  to  himself  had  not  beeii  presented 
to  the  jury,  but  that  the  case  had  been  submitted  to  the  jury 
upon  a  wrong  theory.  It  would  seem  that  it  has  been  settled  that 
Stone  had  no  express  authority   to   issue  the  receipt  to   himself, 
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whether  he  liad  cotton  on  deposit  in  the  warehouse  or  not ;  that 
upon  the  facts  appearing  in  the  record  in  the  Ilanaver  Bank  case, 
it  was  a  question  for  the  jury  to  determine  whether  lie  had  implied 
authority  from  the  defendant  to  issue  receipts  to  himself  upon  his 
deposit  of  cotton  in  the  defendant's  warehouse.  If  he  liad  such 
authority  and  a  certificate  was  issued  by  him  and  purchased  by  a 
hoiia  fide  purchaser  for  value,  such  purchaser  would  be  entitled  to 
recover  from  the  defendant  the  cotton  described  in  the  receipt  upon 
payment  of  the  lawful  charges,  and  this,  irrespective  of  the  actual 
deposit  by  Stone  of  cotton  in  the  defendant's  warehouse. 

Applying  these  principles,  it  would  seem  that  the  question  as  to 
whether  or  not  Stone  liad  actually  ever  deposited  any  cotton  in  the 
defendant's  warehouse,  as  indicated  by  the  receipt  in  question,  was 
entirely  immaterial.  If  he  liad  implied  authority  to  issue  receipts 
to  himself,  the  issuing  of  the  receipt  in  question  being  a  repre- 
sentation of  the  fact  that  he  had  the  cotton  on  deposit,  then  the 
defendant  was  estopped  from  denying  it,  it  being  a  fact  within  the 
knowledge  of  the  agent,  and  not  within  the  knowledge  of  the 
plaintiff.  If  Stone  had  authority  to  issue  a  certificate  to  him- 
self of  his  deposit  of  cotton  in  the  defendant's  warehouse,  and 
he  issued  such  certificate,  uj>on  that  certificate  being  presented 
to  the  plaintiff,  it  had  notice  of  the  fact  that  Stone  had  issued 
a  certificate  to  himself  certifying  that  he  had  such  cotton  on 
deposit.  The  defendant  then  was  bound  to  inquire  as  to  the  authority 
of  Stone  to  issue  such  a  certificate.  If  Stone  actually  had  such 
authority,  express  or  implied,  such  investigation  would  have  dis- 
closed the  existence  of  such  authority,  and  if  such  authority  existed, 
the  act  of  Stone  was  then  die  act  of  the  defendant.  There  is  noth- 
ing in  the  fact  of  the  receipt  being  issued  by  Stone  to  himself  to  call 
for  any  investigation  by  the  plaintiff,  except  as  to  Stone's  authority 
to  issue  such  a  receipt,  and  if  such  authority  in  fact  existed,  then 
the  defendant  was  liable  for  Stone's  act.  This  we  think  to  be  the 
logical  result  of  the  decisions  in  the  cases  before  referred  to.  This 
being  so,  and  upon  the  evidence  in  the  case  it  being  a  question  for 
the  jury  to  determine  whether  or  not  Stone  had  such  authority,  and 
the  jury  by  their  verdict  having  determined  that  he  had,  the  defend- 
ant was  clearly  liable  for  Stone's  act  within  the  authority  thus  con- 
App.  Div.— Yol.  XIY.         58 
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f erred  upon  him,  and  was  bound  to  deliver  to  the  plaintiff,  upon 
demand,  tlie  cotton  mentioned  in  the  warehouse  receipt.  This  lia- 
bility of  the  defendant  as  thus  expressed  does  not  depend,  upon 
estoppel,  but  upon  its  contract,  which  it  has  made  through  it4»  author- 
ized agent,  to  deliver  specific  personal  property  to  Stone  or  his  trans- 
feree (the  plaintiff),  upon  payment  of  charges,  and  when  a  purchaser 
in  good  faith  for  value,  and  without  notice,  purchases  one  of  such 
warehouse  receipts  and  it  is  transferred  by  indorsement  and  delivery 
of  the  receipt,  any  holder  to  whom  the  same  may  be  so  indorsed  and 
delivered  "  shall  be  deemed  and  taken  to  be  the  owner  of  said  goods, 
wares,  merchandise  property  therein  specified,  either  absolutely  or 
as  a  pledge  for  any  advance  or  credits  on  the  same  as  the  case  may 
be,  subject,  however,  to  all  charges  thereon."  (§  6  of  chap.  881  of 
the  Laws  of  1872.) 

Now  this  plaintiff,  when  this  warehouse  receipt  was  transferred  to 
it  by  indorsement  and  delivery,  became  the  owner  of  the  cotton 
that  the  defendant,  by  its  authorized  agent,  had  agreed  to  hold  for 
Stone  or  his  transferee  (the  plaintiff),  and  was  entitled  to  receive 
such  cotton  upon  demand.  It  demanded  such  cotton  of  the  defend- 
ant, and  the  defendant  refused  to  deliver  it,  and  the  plaintiff  sued 
for  its  conversion,  demanding  the  value  of  the  cotton  which  the 
defendant  had  refused  to  deliver.  The  action  is  not  to  recover  the 
damages  sustained  by  the  plaintiff  in  consetjuence  of  any  irregularity 
on  the  part  of  Stone  in  issuing  the  receipt,  or  for  a  breach  on  his 
part  of  his  duty  as  president  to  the  defendant  in  issuing  this  receipt, 
but  to  recover  the  value  of  certain  specific  bales  of  cotton  which  the 
defendant  had  by  contract  agreed  to  hold  for  plaintiff,  and  to  deliver 
on  demand.  If  the  plaintiff  had  the  right  to  the  specific  cotton  in 
consecjuence  of  the  transfer  of  this  receipt  by  indorsement,  then  it 
would  seem  to  follow  that  a  refusal  of  the  defendant  to  deliver  such 
cotton  would  entitle  the  plaintiff  to  a  verdict  for  the  value  of  the 
cotton.  At  the  defendant's  request,  however,  the  question  as  to 
whether  or  not  the  defendant  was  estopped  from  denying  the  truth 
of  the  statements  in  the  warehouse  receipts,  that  it  had  in  its  jk)s- 
sesj^ion  at  the  time  of  the  delivery  of  the  receipt  to  the  plaintiff,  and 
the  payment  of  the  amounts  advanced  to  Stone,  the  sj)ecific  cotton 
described  in  the  receipt,  was  submitted  to  the  jury.  At  the  request 
of  the  defendant  the  court  charged  the  jury  that  "  to  recover,  the 
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plaintiff  must  establish  to  the  satisfaction  of  the  jury  that  on  the  said 
2d  day  of  May,  1891,  the  defendant  is  estopped  to  deny  that  it  had  in 
its  possession  at  such  time  sucli  cotton,  and  also  estopped  to  deny  the 
plaintiff's  right  to  the  possession  of  the  same  on  or  prior  to  that  day." 
Under  this  charge,  the  verdict  of  the  jury  must  be  deemed  to  have 
established  such  estoppel,  and  the  evidence  clearly  sustained  this  ver- 
dict. Before  the  plaintiff  advanced  to  Stone  anything  on  the  faith 
of  these  warehouse  receipts,  its  agent  was  sent  to  the  warehouse  of 
the  defendant  to  investigate  as  to  whether  or  not  the  cotton  as  repre- 
sented by  the  receipts  was  actually  on  deposit  with  the  defendant. 
Mead,  the  plaintiff's  agent,  went  to  the  warehouse  and  asked  the  per- 
son in  charge  about  the  cotton.  This  person  was  a  Mr.  Jewell,  who 
was  the  superintendent  of  the  warehouse,  and  had  general  charge  of 
it,  and  the  custody  of  the  property  thei-e  stored.  Mead  gave  to  Jew- 
ell a  memorandum  containing  a  copy  of  the  certificates,  and  said  to 
him,  "  Mr.  Jewell,  I  have  come  down  to  see  if  that  cotton  is  in 
store."  To  that  Mr.  Jewell  replied,  "  Well,  that  cotton  is  here  all 
right  in  store,  but  I  cannot  show  it  to  you  now  because  it  has  an 
inspection  number."  The  plaintiff  had  thus  done  all  in  its  power  to 
ascertain  whether  or  not  the  cotton  was  there.  It  had  no  power  to 
force  its  way  into  the  warehouse  and  look  at  the  cotton  against  the 
wish  of  the  person  in  charge.  With  that  statement  the  messenger 
was  forced  to  be  content.  He  returned  to  the  plaintiff  and  stated  to 
its  officer  that  "  they  (that  is  the  bales  of  cotton)  were  all  right." 

The  criticism  by  counsel  for  the  plaintiff  upon  this  report  as  being 
a  false  report  is  not  well  founded.  It  is  true  that  Mead  had  been 
directed  to  look  at  the  cotton,  but  an  inspection  was  refused,  and  he 
could  do  nothing  but  rely  upon  a  statement  of  the  officer  in  charge 
that  the  cotton  was  there  and  all  right,  and  to  make  a  report  to  his 
principal,  relying  upon  that  statement.  As  before  stated.  Mead  had 
no  authority  to  force  his  way  into  the  warehouse  of  the  defendant 
against  the  wish  or  direction  of  the  person  in  charge.  All  the 
infonnation  that  he  could  obtain  about  the  cotton  was  such  informa- 
tion as  the  officers  or  employees  of  the  defendant  were  willing  to 
give ;  and  when  they  refused  to  permit  an  examination,  but  made  a 
statement  to  him  that  the  cotton  was  there  and  all  right,  the  plaintiff 
had  done  all  that  it  could  do  to  ascertain  whether  or  not  the  cotton 
was  there  subject  to  its  call ;  and  having  received  this  assuranco 
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that  it  was  there  from  a  responsible  officer  of  the  defendant,  it  was 
entitled  to  rely  upon  that  statenient.  It  was  npon  that  statement 
that  the  plaintiff  relied  and  paid  the  money  to  Stone.  The  sitnation 
was  that  the  defendant  liad  made  an  agreement  with  Stone  tliat  it 
had  on  storage  certain  bales  of  cotton  which  it  agreed  to  deliver  to 
Stone  on  demand.  Stone  had  transferred  the  title  to  the  cotton, 
and  the  right  to  enforce  the  certiticate  to  the  plaintiff  for  a  valu- 
able consideration,  who  thereby  became  the  owner  of  the  cotton. 
The  defendant  was  estopped  from  denying  the  fact  that  Stone  had 
on  deposit  witli  the  defendant,  at  the  time  of  the  transfer  of  the 
certiticate  to  the  plaintiff,  the  cotton  called  for  by  the  warehouse 
receipt. 

Tluis  the  plaintiff's  cause  of  action  was  complete,  and  clearly, 
within  the  principles  established  by  the  Court  of  Appeals  in  the 
cases  before  cited,  he  was  entitled  to  a  verdict  for  the  value  of  the 
cotton  at  the  time  of  the  refusal  to  deliver  on  demand.  The  court 
having,  at  the  defendant's  request,  submitted  tliis  question  to  the 
jury,  and  based  the  right  of  the  plaintiff  to  recover  upon  the  estab- 
lislmient  of  the  estoppel,  the  defendant  cannot  now  insist  that  the 
action  was  submitted  to  the  jury  upon  a  wrong  theory. 

There  are  many  exceptions  by  the  defendant  to  the  refusals  of  the 
court  to  charge,  and  to  the  charge  as  made,  and  to  the  rulings  upon 
the  evidence,  which  it  is  impossible  to  notice  in  detail.  We  would 
say,  however,  that  we  are  satisfied  that  all  of  the  deaUngs  between 
Stone  and  otliers,  whereby  he  assumed  to  act  on  behalf  of  tlie 
defendant,  and  tlie  fact  that  such  dealings  were  entered  in  the  books 
of  the  defendant,  were  competent  evidence  as  against  the  defendant 
upon  the  question  of  Stone's  impHed  authority  to  act  for  the  defend- 
ant and  issue  tliese  certificates.  The  fact  that  he  had  before  issued 
certificates  to  himself  which  were  entered  in  the  books  of  the 
defendant,  and  which  were  recognized  by  the  defendant  and  its 
officers  as  valid,  was  competent  evidence  to  prove  the  authority  of 
Stone  to  act  for  the  defendant ;  and  in  connection  with  such  evi- 
dence, the  degree  of  the  control  of  the  business  of  the  defendant 
which  was  left  to  Stone.  The  neglect  of  the  directors  or  other 
officers  of  the  defendant  to  in  any  way  supervise  liis  actions  while 
dealing  with  others,  the  authority  to  act  for  the  corporation  which 
he  assumed  and  exercised  with  the  acquiescence  of  the  directors  of 
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the  defendant  corporation,  together  with  his  general  relation  to  the 
corporation  itself,  were  all  competent  evidence  to  show  just  what 
implied  authority  had  been  granted  to  Stone  by  the  corporation ; 
and  the  jury,  passing  upon  the  question  of  Stone's  implied  authority, 
were  bound  to  consider  all  of  the  evidence  bearing  upon  the  subject. 
There  was  no  error,  therefore,  in  the  admission  of  evidence  as  to 
Stone's  relation  to  the  company,  or  as  to  the  acts  that  he  did  on 
behalf  of  the  company,  and  the  acts  of  the  company  in  voluntarily 
surrendering  into  the  hands  of  Stone  the  actual  control  and  man- 
agement of  all  the  company's  business. 

The  other  objections  taken  by  the  defendant  to  this  recovery,  and 
the  exceptions  taken  upon  the  trial,  have  all  been  examined.  We 
are  satisfied,  however,  that,  applying  the  principles  established  by 
the  Court  of  Appeals  in  the  cases  before  cited,  and  accepting  the 
verdict  of  the  jury  upon  the  disputed  questions  of  fact,  which  was 
clearly  sustained  by  the  evidence,  the  verdict  of  the  jury  was  right 
and  the  plaintiff  is  entitled  to  recover,  and  no  eiror  was  committed 
that  would  justify  us  in  reversing  this  judgment. 

The  judgment  and  order  appealed  from  is,  therefore,  affirmed, 
with  costs. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  O'Brien,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


Max  Auoner,  Appellant,  v.  The  Mayor,  Aldermen  and  Common- 
alty OF  the  City  of  New  York,  Respondent. 

An  action  to  recoterfrom  a  city  irwney  paid  to  it  for  a  liceiiM  —  after  revocation  it 
is  returnable  to  tlu  licensee,  to  the  extent  of  the  unexpired  term — implied  contract 
to  return  the  money — jtidgment  may  be  taken  witJiout  application  to  tlie  court. 

A  complaint,  based  upon  section  4  of  chapter  112  of  the  Laws  of  1896,  known  as 
the  Liquor  Tax  Law,  alleged  that  the  plaintiff,  on  or  about  the  21st  day  of 
October,  1895,  applied  to  the  board  of  excise  of  the  city  of  New  York  for  a 
liquor  license;  that  the  board  issued  to  him,  upon  his  payment  of  $200,  a  license 
which  by  its  terms  expired  in  one  year;  "  that  pursuant  to  the  provisions  of 
the  Liquor  Tax  Law  this  plaintiff  is  entitled  to  receive  from  the  defendant  the 
sum  of  sixty -one  dollars,  which  is  a  proportionate  share  of  the  license  fee  paid 
as  aforesaid  for  the  unexpired  term  which  the  said  license  had  to  run  after  the 
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80th  day  of  June,  1896  "  (the  date  when  it  was  terminated  by  the  Liquor  Tax 
Law),  and  demanded  judgment  against  the  city  for  the  sum  of  sixty-one  dol- 
lars and  interest. 

Held,  that  the  complaint  stated  a  cause  of  action  upon  an  implied  contract,  based 
upon  the  obligation  of  the  city  of  New  York  to  repay  to  the  plaintiff  money 
which  it  had  received,  but  which  it  was  not  justly  entitled  to  retain; 

That  the  action  was  one  which  came  within  the  provisions  of  section  430  of  the 
Code  of  Civil  Procedure,  and  that  judgment  might  be  taken  by  the  plaintiff 
without  application  to  the  court. 

Barrett  and  Rumsey,  JJ.,  dissented. 

Appeal  by  tlie  plaintiff,  Max  Aligner,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  ofBce  of  the  clerk  of  the  county  of  New  York  on  tlie  8th 
day  of  December,  1896,  denying  his  motion  for  judgment  in  the 
action. 

The  action  was  brought  to  recover  from  the  defendant  the  sum 
of  $61,  the  proportionate  part  of  a  license  fee  of  $200,  for  the  period 
from  June  30, 1896,  to  October  21, 1896,  for  which  a  right  of  action 
was  given  to  the  plaintiff  by  section  4  of  the  Liquor  Tax  Law,  being 
chapter  112  of  the  Laws  of  1896. 

Charles  Goldzier^  for  the  appellant. 

Oeorge  G^ReiUy^  for  the  respondent. 

Ingraham,  J. : 

We  have  here  to  determine  whether  the  complaint  in  this  action 
sets  forth  a  cause  of  action  which  consists  of  "  an  express  or  implied 
contract  to  pay  money  received  or  disbursed,  or  the  value  of  property 
delivered,  or  of  services  rendered  by,  to  or  for  the  use  of,  the  defend- 
ant or  a  third  person,  and  thereupon  demands  judgment  for  a  sum  of 
money  only."  (Code  Civ.  Proc.  §  420.)  It  is  difficult  to  understand 
what  was  meant  by  the  language  here  quoted.  The  meaning  would 
be  clear  if  the  words  "  received  or  disbursed  "  were  omitted.  Read- 
ing the  whole  section  together,  however,  it  would  seem  as  if  it  was 
intended  to  allow  a  judgment  to  be  taken  without  application  to  the 
court  in  a  case  where  the  action  was  either  for  the  breach  of  an 
express  contract  to  pay,  absolutely  or  upon  a  contingency,  a  sum  or 
sums  of  money,  fixed  by  the  terms  of  the  contract,  or  capable  of 
being  ascertained  therefrom,  by  computation  only,  or  an  express  or 
implied  contract  to  pay  money  or  the  value  of  property  delivered,  or 
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of  services  rendered,  wliere  the  complaint  demands  judgment  for  a 
fiiim  of  money  only.  In  such  a  case  the  complaint  setting  forth  the 
cause  of  action  must  set  forth  the  facts  which  sliow  either  an  express 
contract,  or  facts  from  which  the  law  raises  the  implication  of  a 
contract  to  pay  a  definite  sum  of  money.  There  tlie  defendant  has 
notice  of  the  foundation  of  the  alleged  obligation,  and  the  amount 
of  money  for  which  the  plaintiff  asks  judgment.  By  a  failure  to 
answer  such  a  cause  of  action  the  defendant  in  substance  consents 
to  a  judgment  for  the  sum  of  money  demanded,  and  in  such  a  case 
no  application  to  the  court  is  necessary,  for  the  amount  of  the  judg- 
ment cannot  exceed  the  amount  specifically  demanded  in  the  com- 
plaint. Does  the  complaint  in  this  action  allege  a  cause  of  action 
based  upon  an  express  or  implied  contract  to  pay  money  ?  If  it 
does,  I  think  the  case  comes  within  the  section  of  the  Code  before 
cited.  The  complaint  alleges  that  on  or  about  the  21st  day  of 
October,  1895,  the  plaintiff  applied  to  the  board  of  excise  of  the  city 
of  New  York  for  a  license  permitting  him  to  carry  on  business  upon 
the  premises  No.  53  First  street,  and  that  upon  payment  by  him  to 
the  board  of  excise  of  the  sum  of  $200  as  a  license  fee,  the  said 
license  was  duly  issued  to  this  plaintiff,  which,  by  its  terras,  expired 
on  the  20tli  day  of  October,  1896  ;  that  pursuant  to  the  provisions 
of  the  Liquor  Tax  Law,  this  plaintiff  is  entitled  to  receive  from  the 
defendant  the  sum  of  sixty-one  dollars,  which  is  a  proportionate 
share  of  the  license  fee  paid  as  aforesaid  for  the  unexpired  term 
which  the  said  license  had  to  run  after  the  30th  day  of  June,  1896, 
and  a  judgment  was  demanded  against  the  city  of  New  York  for 
the  sum  of  sixty -one  dollars  with  interest. 

liy  section  4  of  the  Liquor  Tax  Law  (Chap.  112,  Laws  of  1896) 
it  is  provided  that  "  When  a  license  is  terminated  on  the  thirtieth 
day  of  June,  eighteen  hundred  and  ninety-six,  as  above  provided, 
the  holder  of  such  license  shall  be  entitled  to  receive  and  recover 
from  the  town  or  city  in  which  such  license  was  granted,  such  pro- 
portion of  the  whole  license  fee  paid  therefor,  as  the  remainder  of 
the  time  for  which  such  license  would  otherwise  have  run,  shall 
bear  to  the  whole  period  for  which  it  was  granted,  and  the  same 
shall  be  paid  by  such  town  or  city  on  demand."  The  action,  there- 
fore, is  brought  to  recover  under  this  provision  of  the  statute  a  pro- 
portionate amount  of  the  sum  of  money  which  the  plaintiff  had  paid 
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for  a  license  which  had  been  abrogated  by  law  on  the  30th  day  of 
June,  1896.  In  other  words,  a  license  having  been  granted  by  the 
State  to  sell  liquor  for  a  certain  period,  and  the  State  having  abro- 
gated tliat  license  before  the  period  had  expired,  recognizing  the 
justice  of  the  plaintiff's  claim  to  have  refunded  to  him  the  propor- 
tionate amount  of  the  license  fee  paid,  where  the  privilege  accorded 
by  the  license  had  been  withdrawn,  places  upon  the  town  or  city  in 
which  such  license  was  granted  the  obligation  to  repay  the  amount 
which  the  plaintiff  had  paid  for  his  license,  but  for  which  he  had 
received  no  consideration,  the  license  having  been  abrogated.  Is 
this  a  cause  of  action  upon  an  implied  contract  to  pay  money 
received  ?  It  seems  to  me  that  there  is  no  doubt  but  that  there 
would  be  such  an  implied  contract  if  the  complaint  had  alleged  that 
the  defendant  had  received  for  its  own  use  this  money  so  paid  by 
the  plaintiff  for  the  license.  It  here  appears  that  by  law  tlie  board 
of  excise  is  required  to  deposit  with,  and  pay  over  to,  the  chamber- 
lain of  the  city  of  New  York  all  money  received  for  licenses  within 
thirty  days  after  it  is  received  (see  chap.  642,  Laws  of  1874,  amend- 
ing §  2,  chap.  175,  Laws  of  1870),  and  we  can  assume  that  these 
public  officers  have  done  their  duty  and  obeyed  the  law. 

In  the  case  of  T/ie  People  ex  rel,  Dusenbury  v.  Speir  (77  N.  Y. 
150),  in  defining  what  is  an  implied  contract,  it  is  said :  "  There  is 
a  class  of  cases  where  the  law  prescribes  the  rights  and  liabilities  of 
persons  who  have  not  in  reality  entered  into  any  contract  at  all  with 
one  another,  but  between  whom  circumstances  have  arisen  which 
make  it  just  that  one  should  have  a  right  and  the  other  should  be 
subject  to  a  liability  similar  to  the  rights  and  liabihties  in  certain 
cages  of  express  contract."  As  was  said  in  Mo%e%  v.  MacferUin  (2 
Burr.  1008),  ''  If  the  defendant  be  under  an  obligations  from  the  ties 
of  natural  justice^  to  refund^  the  law  implies  a  debt  and  gives  this 
action  founded  in  the  equity  of  the  plaintiff's  case  as  it  were  upon  a 
O07itra€t,^^  In  this  case  we  have  the  payment  by  the  plaintiff  of  the 
license  fee ;  the  duty  of  the  board  to  pay  that  money,  within  thirty 
days  after  it  was  received,  to  the  chamberlain ;  and  a  provision  of 
the  statute  which  requires  that  a  proportion  of  that  money  be  paid 
to  the  plaintiff  by  the  city  of  New  York.  Upon  that  obligation 
thus  created  by  statute  an  action  is  brought.  It  seems  to  me  that 
this  is  clearly  an  action  upon  an  implied  contract ;  a  contract  based 
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upon  the  obligation  of  tlie  city  of  Xew  York  to  repay  to  the  plain- 
tiff money  that  it  had  received  but  which  it  was  not  justly  entitled 
to  retain,  because  the  consideration  for  which  it  had  been  paid,  viz., 
the  right  from  the  30th  of  June  until  October  20,  1896,  to  carry  on 
business  under  the  license  granted  had  been  taken  away  by  the 
Legislature.  There  is  nothing  here  that  imposes  upon  the  city  of 
New  York  the  payment  of  any  sum  of  money  as  a  penalty.  The 
act  itself  does  not  create  the  liability,  but  directs  the  municipal  cor- 
poration to  discharge  the  obligation  which  in  justice  existed  against 
it,  to  repay  to  the  plaintiff  the  money  that  it  held  of  his  and  for 
which  he  had  received  no  consideration.  The  mere  fact  that  the 
complaint  does  not  allege  that  the  money  was  actually  received  l>y 
the  defendant  does  not  prevent  this  obligation  to  do  what  is  just, 
imposed  on  the  defendant  by  the  Legislature,  from  being  an  obliga- 
tion in  the  nature  of  an  implied  contract.  The  Legislature,  I  think, 
undoubtedly  assuujed,  in  making  the  city  liable,  as  we  are,  I  think, 
entitled  to  assume  upon  this  appeal,  that  the  board  of  excise  had 
performed  the  duty  requii'ed  of  it  by  law,  and  have  paid  the 
money  to  the  chamberlain,  who  held  it  as  the  money  of  the  city 
to  be  applied  by  the  city  according  to  law.  It  is  clear  that  this 
ruling  will  carry  out  the  intent  of  this  section  of  the  Code,  the  sole 
object  of  this  application  being  to  entitle  the  plaintiff  in  those  suits 
to  obtain  a  greater  amount  of  costs  against  the  city  of  New  York 
than  they  would  be  entitled  to  if  the  action  was  one  which  would 
have  come  under  the  section  of  the  Code  above  cited ;  and  as  the 
action  is  within  both  the  letter  and  spirit  of  this  section,  and  as 
the  city  objects  to  the  application,  not  to  prevent  the  plaintiff 
from  obtaining  a  judgment  which  it  can  obtain,  but  simply  to  pre- 
vent the  defendants  recovering  in  all  those  suits  costs  against  the 
city  on  the  higher  scale  provided  for  in  actions  which  require  an 
application  to  the  court  for  judgment,  I  do  not  see  why  a  strained 
construction  should  be  given  to  this  section  not  necessary  to  fully 
protect  the  city,  and  which  would  only  result  in  largely  increasing 
the  liability  of  the  city  for  costs. 

I  think  the  order  appealed  from  should  be  affirmed,  with  ten  dol- 
lars costs  and  disbursements. 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  concurred ;  Barreit  and 
RuMSEY,  JJ.,  dissented. 

App.  Div.— YoL.  XIV.        59  ^  , 
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BARRErr,  J.  (dissenting) ; 

This  action  is  upon  what  has  been  aptly  termed  a  qtuasi  contract. 
It  is  not  upon  a  genuine  contract,  that  is,  an  agreement,  in  fact, 
between  plaintiff  and  defendant,  either  express  or  implied.  It  is  sim- 
ply upon  a  statutory  liability,  which  is  sufficient  to  sustain  an  action 
analogous  to  what  was  formerly  called  assumpsit.  "  That  feature," 
as  Judge  Allen  said,  in  McCoxin  v.  N,  Y.  (7.  &  II,  R,  II.  li.  Co. 
(50  N.  Y.  ISO),  "  does  not  suppose  a  contract,  but  simply  a  promise 
ex  parted  In  the  classification  of  actions  this  is  undoubtedly  an 
action  ex  contractu  and  not  ex  delicto.  But  that  does  not  settle  the 
present  question,  which  is,  whether  an  action  upon  an  obligation 
arising  solely  ex  lege —  tliough  proceeding  in  form  ex  contractu  —  is 
contemplated  by  section  420  of  the  Code  of  Civil  Procedure.  There 
are  many  actions  upon  contract  —  actual  even  —  which  are  not  within 
this  section.  In  fact  the  contracts,  whether  express  or  implied, 
which  come  within  it  are  strictly  limited.  They  are,  firnt^  an 
express  contract  to  pay  money  fixed  by  its  terms,  or  capable  of  being 
ascertained  therefrom  by  computation  only.  That,  certainly,  is  not 
this  case.  Seco7id,  an  express  or  implud  contract  to  pay  money 
received  or  disbursed,  or  the  value  of  property  delivered,  or  of  serv- 
ices rendered  by,  to  or  for  tlie  use  of  the  defendant  or  a  third  person. 
This  case  cannot  come  within  the  two  latter  alternatives.  It  has 
nothing  to  do  with  property  delivered  or  services  rendered.  The 
claim  is,  that  it  comes  within  the  earlier  specification,  namely, 
"  to  pay  money  received  or  disbursed."  As  there  is  no  charge 
in  the  complaint  of  the  disbursement  of  money,  the  point  is 
reduced  to  its  receipt.  Does  the  complaint,  then,  aver  the 
defendant's  breach  of  an  "  implied  contract  to  pay  money 
received  "  by  it  ?  There  is  no  other  possible  phase  of  tlie  sec- 
tion which  bears  upon  the  question  presented.  The  complaint 
certainly  does  not  aver  even  an  implied  contract  to  pay  money 
received  "  to,  or  for  the  use  of "  the  defendant  or  a  third  person. 
It  either  alleges  money  received  "  by  "  the  defendant,  or  it  alleges 
nothing  which  is  within  the  section.  What,  then,  is  the  feature  of 
the  contract  to  which  this  language  refers  ?  Clearly,  money  received 
by  the  defendant  to  the  use  of  the  plaintiffs  that  is,  money  which, 
upon  its  receipt  by  the  defendant,  becomes  due  and  payable  to  the 
plaintiff,  and  so  becomes  due  and  payable  under  some  contract 
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between  them,  either  express  or  implied.  This  means  a  contract 
between  the  parties,  an  actual  contract  in  fact,  whether  the  promise 
to  pay  be  direct  or  inferential.  "An  implied  promise,"  to  again 
quote  Judge  Allen  in  the  case  cited  «w/>ra,  "  or  contract  is  but  an 
express  promise  proved  by  circumstantial  evidence."  It  is  clear 
that  the  codiiier  here  was  not  dealhig  with  legal  fictions  invented  to 
sustain  'emedies  ex  contractu  upon  liabilities  which  rest  upon 
naught  save  statutory  mandate,  pure  and  simple.  The  intention  was 
to  limit  those  cases  where  a  plaintiff  might  enter  his  judgment  with- 
out the  I'evisory  consideration  of  the  court  to  breaches  of  the  few 
simple  and  actual  contracts  carefully  enumerated  in  the  •section. 
In  other  Code  instances  we  find  no  such  limitation.  For  example,  a 
warrant  of  attachment  may  issue  in  an  action  for  the  breach  of  any 
contract  whatever,  express  or  implied,  except  a  contract  to  marry. 
(Code,  §  635.)  But  the  construction  given  to  even  tliis  unlimited 
provision  favors  the  view  that  the  contract,  express  or  implied, 
referred  to  in  this  latter  section  is  a  contract  founded  upon  consent, 
tliat  is,  upon  the  actual  meeting  of  minds ;  in  other  words,  a  con- 
tract between  the  parties  in  the  ordinary  and  proper  sense  of  this 
term,  and  not  a  mere  legal  fiction  which  forces  a  party  to  do  some- 
thing which  he  has  never  agreed  to  do.  Thus,  in  liernington  Paper 
Company  v.  0' Dougherty  (96  N.  Y.  666,  affg.  32  Hun,  255)  it  was 
held  that  an  attachment  under  section  635  would  not  lie  in  an 
action  brought  under  section  3247  of  the  Code  to  recover  the  costs 
of  a  former  action  which  was  prosecuted  by  the  defendant  in  the 
name  of  a  third  person  for  her  benefit.  The  presiding  justice 
(Smith)  at  General  Term  said  that  "  the  defendant  has  made  no 
contract  with  the  plaintiff  or  its  assignors ;  she  is  liable  only  hy  the 
provisio7is  of  the  statute^  A  different  view  was  subsequently  taken 
by  the  Court  of  Appeals  of  an  action  upon  a  judgment  {The  Gutta 
Pei*cha  &  Rubber  Mfg.  Company  v.  Mayor ^  108  N.  Y.  276),  thus 
making  a  distinction  —  the  point  of  which  it  is  difficult  to  perceive  — 
between  the  fiction  of  a  promise  founded  upon  a  legislative  mandate 
and  that  founded  upon  a  judicial  mandate.  The  same  court  had 
previously  held  that  a  judgment  was  not  a  contract  witliin  the 
meaning  of  an  act  reducing  the  rate  of  interest,  but  rej-erving  from 
its  operation  "  any  contract  or  obligation  "  made  prior  to  its  passage. 
{O'Brien  v.  Young,  95  N.  Y.  428.)     It  had  also  held  in  The  Peo- 
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j>h  ex  rel.  Dusenhury  v.  Speir  (77  N.  Y.  144)  that  the  phrase 
"  contract,  express  or  implied,"  as  used  in  the  old  Non-imprison- 
ment Act  (Laws  of  1831,  chap.  300),  referred  to  a  contract  resulting 
from  the  voluntary  arrangement  of  the  parties,  and  not  one  implied 
by  law  for  the  purpose  of  giving  a  remedy  for  the  wrong.  Judge 
Danfokth  said  in  that  case  that  the  implied  contract  referred  to  in 
the  statute  is  one  where  "  the  intention  of  the  parties,  if  not  expressed 
in  words,  may  be  gathered  from  their  acts  and  from  surrounding 
circumstances ;"  and,  wliether  express  or  thus  implied,  "  must  be  the 
result  of  the  free  and  hona  fide  exercise  of  the  will  producing  the 
^ agcjregaiio  mentium^  the  joining  together  of  two  minds,  essential  to 
a  contract  at  common  law."  The  learned  judge  added  :  "  There  is 
a  class  of  cases  where  the  law  prescribes  the  rights  and  liabilities  of 
persons  who  have  not  in  reality  entered  into  any  contract  at  all  with 
one  another,  but  between  whom  circumstances  have  arisen  which  make 
it  just  that  one  sliould  have  a  right,  and  the  other  should  be  subject 
to  a  liability,  similar  to  the  riglits  and  liabilities  in  certain  cases  of 
express  contracts.  *  *  *  Therefore,  these  facts  are  called  ^?/(m 
contracts,  because,  without  being  contracts,  they  produce  obligations 
in  the  same  manner  as  actual  contracts."  The  conclusion  there  was 
tliat  the  statute  did  not  embrace  obligations  of  the  latter  class.  To 
the  like  effect  are  Louisiana  v.  Mayor  of  Nexo  Orleans  (109  U. 
S.  285)  and  Steamship  Company  v.  Joliffe  (2  Wall.  450).  The 
same  point  was  directly  involved  in  Inhabitants  of  Milford  v. 
Commonwealth  (144  Mass.  64).  The  Superior  Court  was  given  jur- 
isdiction by  statute  "  of  all  claims  against  the  Common wealtli  which 
are  founded  in  contract  for  the  payment  of  money,"  and  it  was 
there  held  that  this  jurisdiction  did  not  extend  to  an  obligation 
imposed  by  law  upon  the  Commonwealth  to  reimburse  the  exiiense 
incurred  by  a  town  in  the  support  of  a  State  pauper.  Field,  J., 
observed  that  ''  a  contract  is  sometimes  said  to  be  implied  when 
there  is  no  intention  to  create  a  contract,  and  no  agreement  of  par- 
ties, but  the  law  has  imposed  an  obligation  which  is  enforced  as  if  it 
were  an  obligation  arising  ex  contractu.  In  such  a  case  there  is  not 
a  contract,  and  the  obligation  arises  ex  legeP 

In  England  these  quasi  contracts  are  no  longer  confused  with 
"  implied  contracts."  Lord  Justice  Cotton,  in  Rhodes  v.  Rhodts 
(44  Ch.  Div.  94),  referring  to  the  nature  of  the  obligation  incurred 
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b}-  a  lunatic  for  necessaries  supplied,  declared  that  "  the  term '  implied 
contract '  is  a  most  unfortunate  expression,  because  there  cannot  be 
a  contract  bv  a  lunatic."  "  It  is  asked,"  observed  that  leamed  judge, 
"  can  there  be  an  implied  contract  by  a  person  who  cannot  himself 
conti-act  in  express  terms  ?  The  answer  is  that  what  the  law  implies 
on  the  part  of  such  a  person  is  an  obligation,  which  has  been 
improperly  termed  a  contract,  to  repay  money  spent  in  supplying 
necessaries."  (See,  also.  Trainer  v.  Triimhiill^  141  Mass.  527 ;  Cunr 
nuigham  v.  Reardon^  98  id.  538 ;  Read  v.  Legard^  6  Exch.  636.) 

Looking  at  the  present  complaint  in  the  light  of  reason  and 
authority,  as  applicable  to  the  statute  under  consideration,  w^hat  do 
we  find  ?  An  allegation  that  the  plaintiff  paid  $200  to  the  former 
board  of  excise  of  the  city  of  Xew  York  for  a  license  to  sell  spirit- 
uous liquors  for  one  year,  and  that,  "  pursuant  to  the  provisions  of 
the  Liquor  Tax  Law,  this  plaintiff  is  entitled  to  receive  from  the 
defendant  the  sum  of  sixty-one  00-100  dollars,  w^hich  is  a  propor- 
tionate share  of  the  license  fee  paid  as  aforesaid  for  the  unexpired 
term  which  the  said  license  had  to  run  after  the  30th  day  of  June, 
1896."  There  is  no  allegation  that  the  city  received  the  original  fee, 
though  that  may  be  inferred,  because  of  the  presumption  that  pub- 
lic officers  have  done  their  duty.  The  board,  in  granting  the  license, 
"  were  not  exercising  a  jurisdiction  as  agents  of  tlie  corporation." 
{The  People  ex  rel.  Einsfeld  v.  Jihirray,  149  N.  Y.  375,  376.) 
But  there  certainly  is  no  allegation,  either  direct  or  indirect,  that 
the  city  received  the  license  fee  to  the  use  of  the  plaintiff.  It  was 
paid  by  the  plaintiff  to  the  board,  and,  if  received  by  the  defendant, 
was  so  received  for  public  purposes.  Under  the  law  the  city  was 
bound  to  pay  out  of  these  excise  moneys  to  the  Home  for  Fallen  and 
Friendless  Girls  certain  specified  sums  for  tlie  support  of  its  charit}-. 
(Consol.  Act,  §  208.)  The  board  of  estimate  and  apportionment  was 
also  authorized  to  appropriate  all  excise  moneys  to  certain  benevo- 
lent and  charitable  institutions.  (Consol.  Act,  §  210.)  Thus  the 
Legislature  has  imposed  upon  the  nmnicii^ality  the  burden  of  refund- 
ing to  licensees,  whose  licenses  have  been  abridged,  moneys  which  it 
originally  received  and  held  for  charitable  purposes ;  and  this,  too, 
whether  or  not  these  moneys  had  already  been  applied  to  such  pur- 
poses. Thus  it  is  apparent  that  the  complaint  nowhere  alleges  a 
breach  of  contract,  express  or  implied,  "to  pay  money  received 
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*  *  *  by  the  defendant."  The  latter  phrase  undoubtedly  means 
to  pay  money  received  by  the  defendant  for  the  plaintiflf,  or  to  which 
the  plaintiff,  upon  the  receipt  of  such  money  by  the  defendant,  was 
in  justice  entitled.  It  does  not  mean  to  repay  to  the  plaintiff  money 
received  from  him  by  the  defendant  for  the  defendant's  own  use, 
which,  owing  to  circumstances  subsequently  occurring,  the  defend- 
ant is  required  to  return.  What  the  complaint  here  really  alleges 
is  a  statutory  obligation  to  restore  to  the  plaintiff  part  of  the  money 
originally  received  by  the  defendant  to  its  own  use  as  statutory  trus- 
tee for  public  charity ;  which  part,  in  equity  and  justice,  as  decreed 
by  the  Legislature,  should  now  be  refunded  to  the  plaintiff.  That 
right  of  action  does  not  depend  at  all  upon  the  receipt  of  the  license 
fee  by  the  defendant.  The  statute  gives  it  whether  the  board  of 
excise  did  its  duty  or  not ;  whether  that  board  paid  the  fee  into  the 
city  treasury  or  not ;  whether,  if  it  did,  the  city  has  applied  the  fee 
to  the  specified  charities  or  not.  The  right  of  action  depends  solely 
upon  the  two  facts,  Jirst,  the  payment  of  the  license  fee  to  the  board ; 
and,  second^  the  statutory  termination  of  the  license.  (Laws  of 
1896,  chap.  112,  §4.) 

Our  conclusion  is  that  this  riglit  of  action  is  not  upon  a  contract 
express  or  implied,  within  the  meaning  of  that  phrase  as  used  in  sec- 
tion 420  of  the  Code ;  that  it  is  not,  in  fact,  upon  a  contract  at  all, 
but  upon  the  fiction  of  a  promise  implied  by  law  from  statutory 
compulsion  ;  and  that  it  certainly  is  not  upon  an  implied  contract  to 
pay  money  received  by  the  defendant. 

It  follows  that  the  nature  of  the  plaintiff's  action  was  such  that  he 
could  not  take  judgment  without  application  to  the  court. 

The  order  appealed  from  should,  therefore,  be  revereed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  for  judgment 
granted,  without  costs. 

RuMSEY,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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William  P.  Douglas,  Respondent,  v.  The  New  York  Elevated 
Eailroad  Company  and  The  Manhati^an  Railway  Company, 
Appellants. 

Elemted  railroads  of  Neio  York  ^ proof  of  change  in  neighboring  rental  and  actle 
values  —  an  oifjection  thai  it  is  "  not  mthin  the  issues**  is  good — an  objection  to 
evidence  not  waived  by  giving  similar  evidence  in  rebuttal. 

Where  an  action  is  brought  by  an  abutting  property  owner  to  restrain  the  main- 
tenance and  operation  of  an  elevated  railroad  in  front  of  his  premises  as  inter- 
fering with  his  easements,  and  to  recover  past  damages,  it  is  not  permissible, 
upon  the  question  of  damages,  to  call  witnesses,  who  own  property  in  the 
vicinity  of  that  involved  in  the  suit,  to  show  what  their  premises  rented  for 
before  and  after  the  construction  of  the  elevated  railroad;  nor  is  proof  as  to 
the  sums  realized  upon  sales  of  other  property  in  the  vicinity  admissible  upon 
the  question  of  fee  damages. 

An  objection,  made  to  a  question  as  to  rentals  of  property  in  the  vicinity,  that 
the  evidence  ia  "  not  within  the  issues,"  is  sufficient  to  raise  the  question  as  to 
its  admissibility  under  this  rule. 

A  party  who  has  taken  a  proper  objection  to  evidence,  and  an  exception  to  its 
admission,  does  not  lose  the  right  to  insist,  upon  appeal,  that  the  court  erred  in 
receiving  such  evidence  in  the  first  instance,  because  he  introduces,  after  the 
admission  of  the  evidence  objected  to,  similar  evidence  upon  his  own  part. 

Appeal  by  the  defendants,  The  New  York  Elevated  Railroad 
Company  and  another,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  24th  day  of  October,  1895,  upon  the  report 
of  a  referee,  with  notice  of  an  intention  to  bring  up  for  review 
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upon  sucli  appeal  an  order  made  at  the  New  York  Special  Term 
and  entered  in  tlie  office  of  the  clerk  of  the  county  of  New  York 
on  the  3d  day  of  October,  1895,  awarding  the  plaintiff  an  extra 
allowance,  and  an  order  entered  in  said  clerk's  office  on  the  21st  day 
of  October,  1895,  denying  their  motion  to  set  aside  said  order  of 
October  3, 1895. 

This  appeal  was  transferred  to  the  second  department  from  the 
first  department. 

The  action  was  the  usual  equity  suit  by  a  property  owner  to  restrain 
the  maintenance  and  operation  of  an  elevated  railroad  in  the  street 
in  front  of  his  premises,  on  account  of  its  interference  with  his  ease- 
ments of  light,  air  and  access,  and  to  recover  past  damages.  The 
judgment  enjoined  the  defendants  accordingly,  unless,  within  a 
specified  time,  they  should  pay  to  the  plaintiff  the  sum  of  §17,500, 
together  with  interest  thereon,  for  a  conveyance  of  the  easements. 
It  also  awarded  $14,205,  with  certain  interest,  to  tlie  plaintiff  for  past 
damages,  together  with  costs  and  an  extra  allowance. 

Sherrill  Bdbcock^  for  the  appellants. 

Flanien  B,  Candler^  for  the  respondent. 

Per  Ci'RiAM : 

We  are  constrained  to  reverse  this  judgment  on  account  of  the 
numerous  rnlings  of  the  referees  on  the  trial,  which  are  in  conflict 
with  the  decision  of  the  Court  of  Appeals  in  the  case  of  Jamieson, 
v.  Kings  Co,  El  By.  Co,  (U7  N.  Y.  322).  There  it  was  held 
that  it  was  "not  permissible  to  call  witnesses  who  owned  property 
in  the  vicinity  of  that  involved  in  the  suit,  to  show  what  their  prem- 
ises rented  for  before  and  after  the  construction  of  the  milway,  in 
order  to  affect  the  question  of  damages  to  the  property  there  ia 
question."  (  Witmark  v.  N.  Y,  Elevated  B.  B.  Co.,  149  N.  Y 
393,  398.)  Upon  tlie  same  principle,  proof  as  to  the  sums  realized 
upon  sales  of  other  property  in  the  vicinity  is  inadmissible  upon  the 
question  of  fee  damage.  (See  Matter  of  Thompson,  127  N.  Y. 
403.)  But  the  learned  referee,  in  the  case  at  bar,  repeatedly  received 
evidence  in  behalf  of  the  plaintiff,  over  the  objection  and  exception 
of  defendants'  counsel,  to  show  what  rentals  had  been  paid  for  other 
premises  in  the  neighborhood  of  the  plaintiff's  property,  and  what 
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otlier  premises  had  been  sold  for.  He  is  not  justly  subject  to  any 
criticism  at  our  instance  for  his  rulings  in  respect  to  the  rental  of 
other  properties,  inasmuch  as  the  trial  took  place  before  the  final 
decision  had  been  rendered  in  the  Jamleson  case,  and  the  General 
Term  of  this  department  was  of  the  opinion  that  such  evidence  was 
admissible.  (74  Hun,  637.)  The  contrary  doctrine,  however,  must 
now  be  regarded  as  finally  established. 

Recognizing  the  difficulty  which  he  has  to  overcome  in  the  rule 
in  the  Jamieson  case,  the  learned  counsel  for  the  respondent  insists 
that  the  defendants  waived  their  objection  to  the  testimony  concern- 
ing neighborhood  property  by  introducing  testimony  of  a  similar 
character  themselves,  and  that,  in  any  event,  such  evidence  was  harm- 
less to  the  defendants  because  it  was  merely  cumulative  or  corrobo- 
rative of  the  testimony  of  the  plaintiff's  experts, 

We  do  not  think  there  was  any  waiver.  By  introducing  a  par- 
ticular class  of  evidence  in  his  own  behalf  to  meet  his  opponent's 
evidence  of  the  same  character  which  he  has  in  vain  asked  the  court 
to  keep  out  of  the  case,  a  party  who  has  taken  the  proper  objection 
and  exception  does  not  lose  the  right  to  insist  upon  appeal  that  the 
court  erred  in  receiving  such  evidence  in  the  first  instance.  (See 
]\-k'ker80)i  v.  liuger,  76  X.  Y.  279,  283.) 

If  it  were  possible  to  feel  satisfied  that  the  admission  of  the 
objectionable  evidence  did  not  affect  the  result,  we  should  be  glad  to 
disregard  the  exceptions  in  this  branch  of  the  case.  The  probability 
is,  however,  that  the  referee  was  influenced  by  the  proof  of  neigh- 
borhood sales  and  rentals,  \vhich  was  received  against  the  objection 
and  exception  of  the  defendants  in  such  volume  and  from  so  many 
persons.  In  Lines  v.  Manhattan  Ry,  Co.  (3  App.  Div.  541)  it  was 
held  that  to  reverse  a  judgnjent  on  the  authority  of  the  Jamieson 
case  the  record  should  show  that  a  sj^ecific  objection  was  taken  by 
which  th«  exact  question  was  plainly  raised,  and  it  must  also  appear 
that  "  the  incompetent  testimony  admitted  might  have  affected  the 
court  in  its  determination  of  the  real  issues  between  the  parties." 
In  Stuyvesant  v.  N.  Y.  Elevated  IL  R,  Co.  (4  App.  Div.  159)  an 
objection  that  a  question  as  to  neighborhood  rentals  called  for  mat- 
ter "  not  within  the  issues  "  was  pronounced  sufficient.  The  same 
objection  would  certainly  suffice  if  the  question  related  to  the  price 
App.  Div.— YoL.  XIV.        60 
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at  wliich  neigliborhood  property  had  been  sold  instead  of  rented. 
In  the  present  case,  upon  the  direct  examination  of  fourteen  wit- 
nesses for  the  plaintiff,  the  express  objection  that  it  was  not  within 
the  issues  was  taken  by  the  defendants  to  questions  calling  oat  evi- 
dence of  the  rentals  derived  from  other  property  in  the  neighbor- 
hood of  the  plaintiff's  premises,  or  the  sums  realized  from  sales  of 
other  property ;  and  there  were  other  witnesses,  upon  whose 
examination  the  objection  taken  was  equally  specific  thougli  in  a  dif- 
ferent form.  Even  if  the  testimony  which  these  persons  gave  was 
only  cumulative  and  corroborative,  as  the  learned  counsel  for  the 
plaintiff  contends,  it  is  none  the  less  probable  that  it  affected  the 
conclusion  of  the  referee.  Upon  an  issue  of  fact,  where  the  proofs 
are  otherwise  equally  or  nearly  evenly  balanced,  the  judicial  mind 
may  well  incline  toward  the  side  upon  which  there  is  an  abundance 
of  corroboration  and  a  weighty  accumulation  of  evidence  as  com- 
pared with  that  whose  chief  witnesses  ai'e  not  thus  sustained. 

The  probability  that  the  referee's  findings  as  to  the  past  damages, 
and  the  amount  of  compensation  which  the  plaintiff  should  receive 
for  his  easements,  were  influenced  by  a  consideration  of  this  objeo- 
tionable  evidence,  compels  us  reluctantly  to  send  the  case  back  for  a 
new  trial. 

All  concurred. 

Judgment  reversed  and  new  trial  granted  before  a  new  referee  to 
be  appointed  at  Special  Term,  costs  to  abide  the  event. 


Joseph  Jenks  and  Others,  Respondents,  v,  John  F.  Miller  and  J. 
Henry  Holden,  Appellants. 

Injunction— extemion  of  a  pier  into  the  Hudson  river — tclien  not  er^oined  on  th^ 
complaint  of  an  adjoining  pier  owner  —  relative  rights  of  littoral  owners. 

In  an  action  brought  to  enjoin  the  defendants  from  extending  a  pier  into  the 
Hudson  river,  it  was  shown  that  the  plaintiffs  owned  a  pier  running  into  the 
Hudson  river,  which  was  next  south  of  that  of  the  defendants,  and  was  sepa- 
rated from  it  by  a  slip,  into  which  the  plaintiffs  were  in  the  habit  of  ninning^ 
and  tying  up  their  freight  and  passenger  steamboat,  which  was  about  140  feet 
in  length.    Both  piers  extended  the  same  distance  into  the  river. 
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The  plaintiffs  claimed  that  the  proposed  extension  of  the  defendants'  pier  would 
make  it  much  more  difficult  for  them  to  get  their  boat  into  the  slip. 

The  assignors  of  the  plaintiffs  had  a  grant  of  lands  under  water,  issued  in  1874« 
for  the  purposes  of  commerce  only.  The  dock  of  the  defendants  was  built 
about  1876,  and  in  1893  they  obtained  a  further  grant  "for  the  beneficial 
enjoyment,"  which  extended  about  seventy-five  feet  further  into  the  river 
than  the  present  pier.  Both  docks  were  used  very  little  by  any  other  persons 
than  the  plaintiffs  and  the  defendants,  the  water  in  the  neighborborhood  of 
these  docks  being  quite  shoal. 

Seldy  that  as  it  did  not  appear  that  the  proposed  extension  of  the  defendants' 
pier  would  substantially  obstruct  or  impair  navigation,  or  violate  the  River 
and  Harbor  Act  (25  U.  S.  Stat,  at  Large,  425;  amended  by  26  U.  S.  Stat,  at 
Large,  454,  §  7),  the  court  should  not  enjoin  the  defendants  from  constructing 
such  extension  to  their  pier  —  certainly  not  until  the  Secretary  of  War  took 
some  action  under  the  provisions  of  that  act.  • 

Relative  rights  of  adjoining  littoral  owners,  considered. 

Appeal  by  tlie  defendants,  John  F.  Miller  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered 
in  tlie  office  of  the  clerk  of  the  county  of  Westchester  on  the  14th 
day  of  July,  1 896,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  Westchester  Special  Term,  enjoining  the  defendants 
from  erecting  a  pier  or  projection  extending  out  from  the  end  of 
tlie  defendants'  pier  at  Sing  Sing,  and  required  them  to  remove  the 
piles  already  driven  in  front  of  the  present  pier. 

Smith  Lent  and  Johii  Gihriey^  for  the  appellants. 

NeUoii  Zahriskie^  for  the  respondents. 

Goodrich,  P.  J. : 

The  defendants  own  a  pier  at  the  foot  of  Main  street.  Sing  Sing^ 
extending  into  the  Hudson  river.  It  is  fifty-eight  feet  wide.  South 
of  defendants'  pier,  also  f^t  the  foot  of  Main  street,  is  a  pier  sixty 
feet  wide,  owned  by  the  plaintiffs,  and  separated  from  it  by  a  slip 
thirty-two  feet  wide.  Both  piers  extend  the  same  distance  into  the 
river. 

There  is  also  a  slip  below  the  plaintiffs'  pier  thirty-two  feet  wide^ 
and  below  that  a  pier  also  owned  by  the  plaintiffs,  which  is  a  hundred 
feet  shorter  than  the  plaintiffs'  upper  pier,  leaving  a  large  space  of 
clear  water.  The  plaintiffs'  boat  is  accustomed  to  land  and  tie  up 
at  night  in  this  slip  on  the  southerly  side  of  their  upper  pier. 
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Outside  of  the  piers  aiid  extending  to  the  main  channel  of  tlie 
river,  a  distance  of  three-fifths  of  a  n^ile,  are  flats,  the  water  upon 
wliich  is  about  seven  feet  deep,  and  this  water  is  infrequently  used 
by  vessels. 

Just  north  of  the  defendants'  pier  is  a  creek  which  empties  into 
the  river,  and,  being  subject  to  violent  freshets,  deposits  large  quan- 
tities of  sand  on  the  flats  and  in  front  of  the  docks.  It  is  alleged  in 
the  moving  affidavits,  and  declared  by  the  learned  judge  in  his 
opinion  at  Special  Term,  that  one  object  of  the  addition  is  to  pre- 
vent this  deposit,  and  the  evidence  shows  that  the  addition  would 
do  much  to  prevent  it,  especially  in  front  of  the  defendants'  dock, 
where  it  shoals  the  water  so  as  to  hinder  the  moorings  of  coal  l>oats 
and  l)arges  at  the  end  of  their  pier,  where  there  is  at  present  only 
three  or  four  feet  of  water. 

The  defendants,  as  shown  by  the  diagrams  in  evidence,  began  to 
build  out  into  the  river  an  addition  to  their  dock,  forty  feet  in 
length,  tlie  northerly  line  being  an  extension  of  the  northerly  line 
of  the  jner,  the  addition  to  be  about  flfteen  feet  narrower  than  the 
present  pier.  There  is  some  evidence  that  the  body  of  the  proposed 
dock  is  somewhat  to  the  south  of  the  place  shown  on  the  diagram, 
but  the  defendants  would  be  concluded  by  their  own  maps  from  any 
other  location  if  it  were  needful  to  insert  such  a  provision  in  the 
judgment. 

The  plaintiffs  own,  and  for  about  ten  yeare  have  been  running 
daily  to  their  dock,  a  passenger  and  freight  steamboat,  and  claim 
that  in  going  up  the  river  and  in  docking  their  steamboat  it  is  some- 
times necessary  to  lap  the  bow  of  their  l)oat  some  Ave  or  ten  feet 
upon  tlie  outer  or  river  end  of  the  defendants'  pier,  preparatory  to 
warping  the  boat  into  its  berth  on  the  lower  side  of  their  own  pier, 
and  that  the  defendants'  proposed  addition  will  seriously  interfere 
with,  if  not  practically  destroy,  this  beneficial  use  of  their  own  pier, 
and  prevent  them  from  warping  their  boat  into  the  slip,  or  from 
landing  passengers  and  freight  while  moored  at  the  end  of  their  pier. 

The  boat  is  140  feet  in  length,  and  the  phxintiffs'  dock  60  feet  in 
width,  the  slip  between  the  two  docks  32  feet,  and  the  slip  south  of 
plaintiffs'  pier  is  32  feet  wide,  with  open  water  of  100  feet,  and  it  is 
eomewhat  difficult  to  see  why  the  boat  cannot  be  warj>ed  into  it«  slip 
without  lapping  tlie  defendants'  pier,  as  from  the  outer  lower  corner 
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of  their  dock  wliich  is  the  turning  point  of  the  operation,  there 
16  over  90  feet  of  water  space  for  the  bow  before  it  reaches  the 
lower  line  of  the  defendants'  pier,  considerably  more  than  one-half 
the  entire  length  of  the  boat.  If  the  plaintiffs  with  a  boat  140  feet 
in  length  have  the  right  to  2)revent  the  defendants  building  out  tlieir 
pier,  there  is  no  reason  why  they  may  not  use  a  larger  boat  which 
would  cover  the  whole  front  end  of  the  defendants'  pier  and  thus 
prevent  them  from  occupying  the  end  of  their  pier,  even  when 
they  needed  to  have  their  own  boats  moored  there  for  loading  and 
unloading. 

The  average  depth  of  water  at  the  lower  end  of  the  defendants' 
pier  is  only  six  feet  at  low  water,  wliile  the  boat  draws  about  seven 
and  one-half  feet  light,  and  something  more  when  loaded.  It  is 
difficult  to  see  how  the  boat  can  use  tliis  water  without  grounding 
her  bow  in  front  of  the  defendants'  dock,  except  at,  or  nearly  at 
high  tide,  the  rise  and  fall  of  which  is  three  and  a  half  or  four  feet. 

The  plaintiffs  sometimes  land  their  boat  at  the  end  of  their  pier 
and  unload  from  a  gangplank  at  the  after  gangway.  No  reason  is 
shown  why  they  may  not  unload  from  the  forward  gangway,  but 
even  when  they  use  the  after  gangway,  the  gangplank  is  ten  or 
twelve  feet  from  the  lower  line  of  their  pier,  and  there  does  not  seem 
to  be  any  necessity  for  lapping  the  defendants'  dock,  as  the  lower 
line  of  that  dock  is  seventy-eight  feet  distant  from  the  gangway, 
about  four-sevenths  of  the  length  of  the  boat. 

The  learned  trial  judge  at  Special  Term  states  in  his  opinion  that 
"it  would  be  very  difficult  at  all  thnes,  and  impossible  many  times, 
to  bring  the  plaintiffs'  boat  to  her  dock  without  running  her  bow 
about  tifty  feet  in  front  of  the  dock  of  the  defendants."  No  such 
claim  is  made  in  the  plaintiffs'  papers,  and  eis  this  would  bring  the 
stern  of  the  boat  above  the  lower  line  of  the  plaintiffs'  dock,  we  are 
not  able  to  agree  with  that  part  of  the  opinion. 

As  the  addition  laid  out  on  the  diagram  leaves  a  water  space  of 
fifteen  feet  above  the  lower  line  of  the  defendants'  dock,  and  as  the 
plaintiffs  only  claim  that  they  lap  the  defendants'  dock  about  ten 
feet,  it  is  difficult  to  see  how  the  new  structure  will  interfere  with 
their  landing.  Nor  does  it  appear  why  they  may  not  make  their 
landing  in  their  own  slip  in  an  oblique  direction,  or  from  the  north, 
with  the  bow  heading  down  the  river  as  is  sometimes  done. 
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The  grant  to  the  plaintiffs'  assignors  of  lands  under  water  by  the 
Commissioners  of  the  Land  Office  was  issued  in  1874,  and  was  "  for 
the  purpose  of  promoting  the  commerce  of  our  said  Stute  and  for 
no  other  object  or  purpose,"  and  was  conditioned  upon  the  erection 
of  a  dock  within  five  years.  The  dock  appears  to  have  been  built 
in  its  present  shape  shortly  after  the  issuing  of  the  grant. 

The  original  grant  to  the  defendants  or  their  grantors  is  not  in 
evidence,  but  it  appears  that  their  dock  was  built  about  1876,  and 
it  may  be  assumed  that  they  also  had  a  grant.  In  1893  the  defend- 
ants obtained  another  grant  "  for  the  beneficial  enjoyment."  This 
grant  extends  about  seventy-five  feet  beyond  the  end  of  the  present 
docks. 

There  is  a  difference  between  these  two  classes  of  grants ;  that  for 
purposes  of  commerce  is  limited  upon  the  erection  of  a  dock  within 
the  named  period ;  that  for  the  beneficial  enjoyment  contains  no 
fiuch  provision  and  is  apparently  perpetual  and  authorizes  the  con- 
struction of  such  dock  out  to  the  exterior  line  of  the  grant  as  is 
necessary  to  beneficial  enjoyment. 

When  the  plaintiffs'  dock  was  erected  under  their  grant,  it  may 
be  assumed  that  the  grant  of  lands  under  water  in  front  of  their 
upland  became  perpetual,  but  I  cannot  see  that  the  plaintiffs 
acquired  any  exclusive  right  in  the  waters  beyond  a  line  rnnning 
substantially  at  right  angles  to  their  own  shore  or  to  the  exclusive 
navigation  of  any  adjacent  waters. 

If  any  distinction  is  to  be  drawn  between  the  grant  to  the 
plaintiffs  in  1873,  and  the  grant  to  the  defendants  in  1893,  it  would 
seem  at  least  that  the  defendants'  grant  was  not  inferior  to  that  of 
the  plaintiffs. 

Both  parties  built  their  docks  the  same  distance  out  into  the  river, 
and  thus  acquired  rights,  but  the  defendants  have  now  obtained  an 
additional  grant  under  which  they  claim  the  right  to  build  their  pro- 
posed dock. 

Knickerbocker  Ice  Co.  v.  ShuUz  (116  N.  Y.  382)  was  a  case  where 
a  grant  had  been  given  to  the  plaintiff's  assignor,  who  had  erected  a 
dock  below  higli-water  mark,  and  subsequently  obtained  a  grant  of 
the  lands  under  water  in  front  of  his  upland.  Lat^r  the  defendants 
obtained  a  grant  for  beneficial  enjoyment  of  lands  under  water  in 
front  of  their  premises  which  lay  to  the  south  of  the  plaintiff's  dock. 
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The  plaintiff  had  been  in  tlie  habit  of  cutting  ice  in  a  cove  south  of 
its  dock,  and  conveying  it  through  a  canal  in  the  ice,  and  over  the 
lands  under  water  covered  by  the  grant  to  defendants,  upon  which 
the  defendants  commenced  the  construction  of  a  dyke,  wholly  upon 
their  own  lands,  the  erection  of  which  would  prevent  the  plaintiffs 
towing  ice  through  its  canal,  and  the  court  held  that  the  plaintiff 
acquired  no  more  than  the  lands  under  water  in  front  of  its  upland, 
the  lateral  limits  of  which  were  perpendicular  to  the  shore,  and  that 
as  the  easement  claimed  on  defendants'  lands  could  not  be  acquired 
by  presumption,  even  assuming  that  defendants'  dyke  constituted  a 
purpresture  or  a  nuisance,  the  plaintiff  coiild  not  maintain  an  action 
for  its  abatement. 

The  plaintiffs  contend  that  the  act  of  Congress,  familiarly  known 
as  the  River  and  IlarhoT  Act  (25  U.  S.  Stat,  at  Large,  425  ;  amd., 
26  U.  S.  Stat,  at  Large,  454,  §  7)  prohibits  the  erection  of  any  pier, 
wharf,  breakwater  or  structure  in  any  navigable  waters  of  the 
United  States,  where  no  harbor  lines  are  established,  in  such  a  man- 
ner as  to  obstruct  or  impair  navigation,  commerce  or  anchorage  of 
said  waters,  without  permission  of  the  Secretary  of  War.  It  is  evi- 
dent that  the  statute  only  prohibits  the  erection  of  a  dyke  where  it 
obstructs  or  impairs  navigation,  and  this  is  one  of  the  questions  of 
fact  which  is  presented  in  the  present  action.  And  we  do  not  find 
testimony  sufficient  to  hold  that  the  proposed  structure  will  obstruct 
or  impair  navigation. 

In  support  of  his  contention  the  plaintiffs'  counsel  cites  the  case 
of  Grand  Trunk  R,  Co.  v.  Backus  (46  Fed.  Rep.  211),  decided  in 
the  United  States  Circuit  Court,  where  Judge  Jackson,  in  an  action 
brought  by  an  adjoining  ferry  company,  enjoined  the  extension  of 
a  wharf  twenty-five  feet  into  the  Detroit  river,  to  a  point  where 
the  depth  of  water  was  twenty-six  feet,  and  where  it  may  be 
assumed  that  the  largest  vessels  were  using  the  waters  and  where  the 
channel  was  comparatively  narrow.  This,  liowever,  presents  a  very 
different  case  from  the  present  one,  where  the  waters  are  seldom 
traversed,  and  then  only  by  vessels  of  small  capacity,  and  where  it 
is  shown  that  the  proposed  structure  will  be  no  obstruction  to  gen- 
eral navigation.  One  rule  might  well  apply  to  the  former,  and 
another  rule  to  the  latter  case,  when  the  rights  of  the  public  are  con- 
sidered.    It  is  not  shown  here  that  there  is  any  considerable  use  of 
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the  waters ;  indeed,  their  use  seems  to  be  conliued  chiefly  to  the 
vessels  of  the  parties  to  tliis  action. 

Judge  Jackson  also  says  that  the  building  of  the  proposed  dock 
would  prevent  the  crossing  of  navigable  waters  by  the  ferryboats  iu 
entering  and  leaving  their  slip.  This  action  difters  so  materially 
from  the  case  at  bar  that  it  does  not  seem  to  assist  our  conclusion. 

This  court  at  the  present  term,  in  the  case  of  T/ie  City  of  Brook- 
lyii  V.  Maekay  (13  App.  Div.  105),  following  tlie  case  of  Wet  more  v. 
The  BrooUyn  Gas  Light  Co.  (42  N.  Y.  384)  and  Bumsey  v.  X.  Y. 
c&  X,  E,  B.  B.  Co.  (133  id.  79),  held  that  the  owner  of  the  upland  on 
a  navigable  stream  had  the  right  to  construct  a  proper  pier  or  wbarf 
for  his  own  use  and  that  of  the  public,  even  though  he  had  not  obtained 
from  the  State  a  grant  of  the  land  under  water.  We  see  no  rea- 
son why  the  same  rule  does  not  equally  pertain  to  the  rights  of  the 
United  States.  It  is  not  necessary  for  us  to  decide  whether  the 
Secretary  of  War  could  prevent  the  construction  of  the  dock  in  qnes- 
tion,  but  until  action  for  that  purpose  is  instituted  no  good  rejison  is 
shown  why  the  court  should  enjoin  the  construction  of  tlie  dock  in 
question,  and  thus  prevent  the  defendants'  beneficial  enjoyment  of 
their  property,  at  the  suit  of,  and  for  the  benefit  of  the  owners  of 
an  adjacent  pier,  where  the  papers  and  evidence  show  that  the  inter- 
ference with  the  landing  of  their  boat  is  shadowy  and  unsubstantial, 
even  if  the  exclusive  use,  as  claimed,  found  any  authority  in  law. 

The  judgment  is  reversed,  with  costs  to  abide  event. 

All  concurred. 

CuLLEN,  J.  (concurring) : 

Under  the  English  law  a  littoral  owner  had  a  right  of  access  to  the 
adjacent  waters,  the  same  as  to  a  highway,  but  it  was  only  a  right  of 
access,  and  he  could  erect  no  pier,  wharf  or  other  structure  in  the 
water  without  the  consent  of  the  crown.  (Gould  on  Waters,  §  107; 
Black's  Pom.  Wat.  Rights,  §  250.)  In  this  country  it  has  generally 
been  held  that  the  upland  owner  has  the  additional  right  of  con- 
structing a  proper  pier  or  landing  for  the  use  of  himself  and  the  pub- 
lic, subject  to  the  general  regulations  prescribed  by  the  State  or  the 
United  States  {Yates  v.  Mihrankee^  10  Wall.  497),  and  since  the 
decision  in  BuriiHey  v.  X,  Y.  c6  X,  E.  B.  B.  Co.  (133  X.  Y.  79> 
that  is  the  rule  in  this  State.     But,  though  the  ow^ner  of  adjacei't 
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npland  has  the  right  of  access  to  the  river  and  also  the  right  to  con- 
struct a  proper  pier  therein,  he  has  no  easement  or  interest  in  the 
lands  under  water  in  front  of  the  adjacent  proprietors.  The  ripa- 
rian right  of  access,  so  far  as  it  is  a  property  right  incident  to  the 
ownership  of  the  upland,  is  strictly  a  right  of  access  by  the  front. 
It  is  said  in  Gould  on  Waters  (§  153) :  "  The  right  of  unobstructed 
access  is  also  limited  to  the  front  of  the  land,  and  does  not  include 
the  right,  if  the  riparian  owner  fills  out  his  entire  frontage,  to  have 
the  docks  or  water  spaces  on  either  side  kept  open  in  order  that  he 
may  have  access  to  tiie  sides  of  his  wharf."  In  Gray  v.  Bartlett 
(20  Pick.  [Mass.]  186)  it  was  held  that  the  erection  of  a  pier  did  not 
draw  after  it  the  exclusive  right  to  use  the  open  space  adjoining  as 
a  dock  for  vessels  at  the  wharf  to  lie  in.  In  Bond  v.  Wool  (107  N. 
C.  139)  it  was  held  that  the  defendant  had  a  right  to  build  a  wharf 
or  landing  on  his  own  water  front  though  it  cut  off  the  side  approach 
to  the  plaintiflE's  landing.  In  Clark  v.  Peckham  (10  R.  I.  35)  it  was 
said :  "  So  far  as  concerns  the  front  of  his  land  tlie  riparian  owner 
has  the  undoubted  right  of  access  to  it.  *  *  *  So  long  as  the 
dock  (vacant  space  between  piers)  is  not  filled  by  the  owner  of  the 
bank  *  *  *  he  has  a  right  of  access  to  the  sides  of  his  wharf ; 
he  has,  indeed,  no  exclusive  right  to  the  use  of  the  water  opposite 
the  adjoining  land  ;  he  has  it  in  common  with  the  world." 

A  contrary  rule  would  give  the  riparian  owner  who  might  first 
erect  a  pier  the  power  to  prevent  adjacent  owners  exercising  their 
rights,  by  keeping  the  water  clear  for  access  to  the  sides  of  his  pier, 
or  limit  such  rights  by  preventing  the  adjacent  proprietors  from 
making  piers  extending  any  further  into  the  stream  than  that  first 
erected.  In  the  harbor  of  New  York,  and  I  presume  generally  in 
ports  with  much  commerce,  pier  lines  and  bulkhead  lines  have  been 
established  under  the  authority  both  of  the  State  and  Federal  gov- 
ernments. The  State  has  also  prescribed  that  piers  shall  not  be  built 
out  in  that  harbor  within  a  specified  distance  from  other  piers. 
Under  this  legislation,  the  owner  of  a  pier  which  extends  to  the  pier 
line,  obtains  a  certain  protection  against  too  great  propinquity  of  other 
structures.  But  hi  the  absence  of  such  legislation  one  must  so  build 
his  pier  with  reference  to  his  ownership  of  the  upland  as  to  secure 
himself  from  interference  by  the  structures  of  adjacent  proprietors. 
App.  Div.— Vol.  XIV.         61 
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Though  the  plaintiffs  have  no  easement  in  the  lands  under  water 
•owned  by  the  defendants,  if  the  structure  sought  to  be  erected  by 
the  defendants  is  unlawful  and  especially  injurious  to  the  plaintifb, 
they,  doubtless,  may  maintain  an  action  for  its  removal.  But  to  be 
a  nuisance,  the  erection  of  a  wharf  in  tide  waters  must  injure  naviga- 
tion. (Thornton  v.  Grant^  10  R.  I.  477.)  I  think  the  evidence 
does  not  show  tliat  the  defendants^  pier  obstructs  navigation.  The 
channel,  if  it  may  be  called  a  channel,  on  which  the  pier  terminates, 
does  not  run  beyond  the  pier,  nor  is  there  shown  any  navigation 
•beyond  that  point.  It  does  not  obstruct  the  plaintiflEs'  vessel  in 
Teaching  their  pier,  for  it  lies  without  the  route  of  the  vessel.  The 
most  injurious  effect  which  the  plaintiffs  claim  that  the  defendants' 
pier  may  have,  is  to  prevent  the  facility  and  ease  with  which  the 
vessel  may  be  warped  along  and  moored  to  the  side  of  their  pier. 
This,  we  do  not  think,  is  a  inght  of  navigation,  but  a  question  of  the 
right  of  access  to  the  pier,  which,  as  has  already  been  shown,  does 
not  exist  in  favor  of  the  plaintiffs  over  defendants'  lands.  The 
only  action  the  State  has  taken  on  the  subject  of  pier  lines  at  this 
point  on  the  river  is  that  of  the  Land  Commissioners  in  fixing  the 
outer  boundaries  of  the  land  under  water,  which  the  State  has  con- 
veyed to  the  upland  proprietors.  The  pier  intended  to  be  extended 
by  the  defendants  lies  entirely  within  the  limits  of  the  grant  to 
them.  Therefore,  so  far  as  regulations  of  the  State  are  concerned, 
the  defendants'  threatened  action  is  entirely  authorized. 

^or  do  we  think  the  Federal  statute  (26  U.  S.  Stat,  at  Large,  454, 
§  7)  renders  the  defendants'  work  illegal.  By  that  statute  it  is  provided 
'*  that  it  shall  not  be  lawful  to  build  any  wharf,  pier,  dolphin,  boom, 
dam,  weir,  breakwater,  bulkhead,  jetty  or  structure  of  any  kind  out- 
ride established  harbor  lines,  or  in  any  navigable  waters  of  the  United 
States  where  no  harbor  lines  are  or  may  be  established,  without  the 
permission  of  the  Secretary  of  War,  in  any  port,  roadstead,  haven, 
harbor,  navigable  river,  or  other  waters  of  the  United  States,  in 
such  manner  as  shall  obstruct  or  impair  navigation,  commerce  or 
anchorage  of  said  waters."  This  section  does  not  render  any  pier 
tliat  may  be  erected  in  navigable  waters,  without  the  permission  of 
the  Secretary  of  War,  unlawful,  but  only  such  a  pier  as  obstructs 
or  impairs  navigation,  commerce  or  anchorage  of  said  waters.  Ab 
already  stated,  we  think  it  has  not  been  shown  that  the  pier  in  qnes- 
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tion  affects  navigation.  In  this  respect  it  differs  from  the  case 
of  Grand  Trunk  Railway  Co,  v.  Backxis  (46  Fed.  Rep.  211), 
and  there  is  this  further  distinction  between  the  cases,  as  I  gather 
from  the  opinion  of  Justice  Jackson  :  The  city  of  Detroit,  in 
the  case  cited,  had  established  a  pier  line,  and  I  infer  that  the 
defendants'  pier  was  sought  to  be  extended  beyond  that  line,  for  tlie 
opinion  of  the  learned  judge  states  that  "  The  defendants  in  this 
case,  therefore,  stand  alone  upon  their  rights  as  riparian  proprietors, 
whioli,  they  insist,  give  them  the  right  to  extend  their  present 
dock  frontage  25  feet  out  in  the  river."  In  the  present  case  the 
defendants  have  all  the  authority  that  the  State  can  give  them. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 


Simeon  B.  Chittenden  and  Others,  Respondents,  v,  Frederick 
W.  WuRSTER,  as  Mayor  of  the  City  of  Brooklyn,  and  Others, 
Appellants. 

Civil  service  legislation  —  t?ie  constitutional  provisions  are  self-executing  —  t?iey  itere 
enacted  in  contemplation  of  existing  statutes  —  all  appointments  must  be  made  by 
competitive  examination,  as  far  as  practicable  —  the  Oovernoi*  and  the  mayors  of 
cities  are  not  the  final  arbiters  of  ihs  question  —  review  by  the  court — practical 
bility  of  competitive  examinations  is  a  question  of  law — presumption  that  an 
administrative  officer  has  done  his  duty — positions  which  may  be  JiUed  by  competi- 
tive examinations  —  confiden  tial  posit  ions. 

The  provisions  of  section  9  of  article  5  of  the  Constitution  of  1894,  relative  to 
the  civil  service,  are  self-executing  and  are  not  dependent  upon  the  action  or 
non-action  of  the  legislative  body. 

The  Constitution  of  1894  was  enacted  in  contemplation  of  the  then  existing  civil 
service  statutes,  but  those  statutes  are  not  conclusive  as  to  the  method  in  which 
appointments  or  promotions  in  the  civil  service  are  to  be  made;  and,  in  so  far 
as  the  classification  of  appointments  to  ofiice  under  them  was  discretionary, 
the  provisions  of  the  Constitution  have  superseded  the  statutes  and  require 
that  all  appointments  in  the  civil  service  shall  be  made  by  competitive  exam- 
ination "so  far  as  practicable." 

The  fact  that  those  statutes  imposed  upon  the  Governor  and  the  mayors  of  cities 
the  assignment  of  appointees  to  various  classes  did  not  constitute  those  olBcers 
the  final  arbiters  of  the  question,  whether  or  not  in  any  particular  case  an  exam- 
ination or  competitive  examination  was  practicable.  * 
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The  Legislature  could  impose  the  duty  of  classification  upon  other  ofllcers;  and, 
although  the  duty  is  undoubtedly  an  administrative  one,  if  the  action  of  the 
administrative  officer  conflicts  with  the  Constitution,  the  courts,  when  the 
question  is  brought  before  them,  must  hold  his  action  void.  To  this  extent 
only  can  the  courts  review  the  administrative  action  of  such  an  officer. 

When  the  particular  character  and  functions  of  an  office  or  position  are  ascer- 
tained, the  question  whether  competitive  examination  or  appointment  for  that 
place  is  practicable  or  not  is  one  to  be  determined  by  the  court  as  a  matter  of 
law,  in  the  light  not  only  of  the  proof,  but  of  common  knowledge  as  applied 
to  the  subject-matter. 

It  will  be  presumed  that  an  administrative  officer,  in  determining  the  question 
whether  an  examination  of  a  candidate  for  office  is  practicable,  has  done  bis 
duty,  subject  to  the  rule  that  under  the  Constitution  competitive  examination 
is  the  rule  and  exemption  therefrom  the  exception. 

It  is  practicable  to  fill,  by  competitive  examination,  such  positions  as  a  clerk  to 
committees  in  the  board  of  aldermen,  a  dockmaster  in  the  department  of 
finance,  a  chief  clerk  in  the  department  of  audit,  a  law  clerk  in  the  depart- 
ment of  law,  a  surveyor  in  the  department  of  assessment,  a  finance  clerk  in 
the  department  of  health,  a  license  fee  collector  in  the  fire  department,  a  secre- 
tary in  the  department  of  buildings,  a  stamp  clerk  in  the  water  bureau  depart- 
ment of  city  works,  and  a  license  clerk  or  deputy  license  clerk  in  the  city 
clerk's  office. 

It  is  possible  that  a  warrant  clerk  to  the  comptroller,  whose  duty  it  is  to  present 
warrants  to  the  comptroller  for  signature,  may  be  deemed  a  confidential  clerk, 
and,  therefore,  exempt  from  competitive  examination;  but,  assuming  this  to  be 
so.  the  comptroller  cannot,  by  appointing  a  large  number  of  warrant  clerks, 
divide  a  duty  which  is  confidential  and  in  this  manner  obtain  exemption  forall 
and  evade  compliance  with  the  State  Constitution  and  the  civil  service  statute. 

Semble,  that  there  may  be  confidential  positions  of  such  a  nature  that  the  incum- 
bent would  not  be  exempt  from  a  civil  service  examination. 

Appeal  by  the  defendants,  Frederick  W.  Wurster,  as  mayor  of 
the  city  of  Brooklyn,  and  others,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of 
the  county  of  Kings  on  the  4th  day  of  January,  1897,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  Kings  County 
Special  Term  enjoining  and  restraining  the  payment  of  salaries  to 
certain  of  the  defendants. 

Joseph  A,  Burr,  for  the  appellants  Frederick  W.  Wnrster,  as 
mayor,  and  others. 

Albert  G.  McDonald^  for  the  appellant  Perry. 

Oeorge  Tiffany^  for  the  appellant  Fackner. 
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Je89e  JohnBon^  for  tlie  appellant  Hurley. 
John  J/".  Ward^  for  tlie  appellants  Foulks  and  others. 
Jacob  Brenner^  for  the  appellant  Wells. 
Edward  H,  Hobhs^  for  the  appellant  Everitt. 
Jainea  W,  Glendinning^  ior  the  appellant  Cox. 
Edward  31.  Shepard^  for  the  respondents. 

Goodrich,  P.  J. : 

The  plaintiffs,  taxpayers  of  the  city  of  Brooklyn,  bring  this  action 
against  the  mayor,  comptroller,  city  auditor,  city  clerk,  city  treas- 
urer and  eleven  persons  in  the  municipal  service  of  the  city  of 
Brooklyn  to  restrain  the  payment  of  salaries  to  such  persons,  on  the 
ground  that  they  were  appointed  to  office  since  January  1,  1895, 
without  examination,  competitive  or  otherwise,  although  such  exam- 
inations were  practicable,  and  that  such  appointment  was  within  the 
inhibition  of  section  9,  article  V  of  the  Constitution  of  1894. 

The  section  in  question  reads  as  follows:  "Appointments  and 
promotions  in  the  Civil  Service  of  the  State,  and  of  all  the  civil 
divisions  thereof,  including  cities  and  villages,  shall  be  made  accord- 
ing to  merit  and  fitness,  to  be  ascertained,  so  far  as  practicable,  by 
examinations  which,  so  far  as  practicable,  shall  be  competitive ;  pro- 
vided, however,  that  honorably  discharged  soldiers  and  sailors  from 
the  army  and  navy  of  the  United  States  in  the  late  Civil  \Yar,  who 
are  citizens  and  residents  of  this  State,  shall  be  entitled  to  preference 
in  appointment  and  promotion,  without  regard  to  their  standing  on 
any  list  from  which  such  appointment  or  promotion  may  be  made. 
Laws  shall  be  made  to  provide  for  the  enforcement  of  this  section." 

The  Constitution  is  the  basic  and  fundamental  law.  To  this  ulti- 
mate and  supreme  mandate  of  the  People,  uttered  by  its  delegates  in 
convention  assembled,  it  is  the  duty  of  all  departments  of  the  State 
government,  executive,  legislative  and  judicial,  to  bow  in  instant  and 
willing  obedience.  It  is  our  duty  to  interpret  and  apply  it  reason- 
ably but  firmly  to  the  questions  involved  in  this  appeal. 

In  the  case  of  The  People  ex  reL  Jacksmi  v.  Potter  (47  N.  Y. 
375,  380)  it  was  said  that  a  Constitution  is  to  be  held  as  prepared  and 
adopted  with  reference  to  existing  statutory  laws  upon  the  provis- 
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ions  of  which,  in  detail,  it  must  depend  to  be  set  in  practical  opera- 
tion. This  opinion  is  also  emphasized  by  section  16,  article  I  of  the 
Constitution  :  "  Such  acts  of  tlie  Legislature  of  this  State  as  are  now 
in  force  shall  be  and  continue  the  law  of  this  State,  subject  to  such 
alteration  as  the  Legislature  shall  make  concerning  the  same.  But 
*  *  *  such  of  the  said  acts  or  parts  thereof  as  are  repugnant 
to  this  Constitution  are  hereby  abrogated." 

The  principle  of  civil  service  examinations  was  new  to  the  Con- 
stitution, though  not  new  to  the  statutory  laws  of  the  State.  In 
1883  the  Legislature  passed  the  act  commonly  called  the  Civil  Serv- 
ice Act  (Laws  of  1883,  chap.  354,  amended  in  1884  [chaps.  357  and 
410]),  and  these  acts  established  the  Civil  Service  Commission,  and 
provided  for  appointments  to  the  public  service  after  examination 
of  applicants,  and  for  the  means  of  such  examination. 

It  was  made  the  duty  of  the  Civil  Service  Commissioners  to  aid 
the  Governor  in  preparing  suitable  rules  for  carrying  the  act  into 
effect,  which  rules  should  provide  "  as  nearly  as  the  conditions  of 
good  administration  will  warrant,"  among  other  things,  ^rst^  for 
open  competitive  examinations  for  testing  the  fitness  of  applicants 
for  the  public  service,  such  examinations  to  be  practical  in  their 
character ;  second^  that  all  offices  should  be  filled  by  selections  from 
among  those  graded  highest  at  such  examinations ;  third,  for  a  period 
of  probation  before  absolute  appointment ;  and,  fourth,  for  non-com- 
petitive examination,  when  competition  might  not  be  found 
practical. 

Section  6  made  it  the  duty  of  the  Governor  to  cause  to  be 
arranged  in  classes  the  several  clerks  and  persons  employed  in  the 
public  service,  for  examination,  and  to  include  in  such  classes,  "  so 
far  as  practicable,"  all  subordinate  places  in  the  public  service  of  the 
State. 

Section  7  provided  that  no  person  should  be  admitted  to,  or  pro- 
moted in,  either  of  the  chisses  till  he  had  passed  an  examination  or 
was  shown  to  be  exempt  from  such  examination. 

The  appointing  power  was  required  to  report  all  appointments  to 
the  Civil  Service  Commission,  which  was  required  to  certify  such 
appointments  to  the  Comptroller ;  and  the  latter  was  forbidden  to 
pay  the  compensation  of  any  officer  in  either  of  said  classes  until  bo 
certified. 
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Section  8  directed  mayors  of  cities  to  prescribe  such  regulations, 
for  the  admission  of  persons  into  the  civil  service  of  such  city  as 
should  "  best  promote  the  efficiency  thereof,"  and  to  employ  suit- 
able persons  to  make  such  examinations,  and  to  prescribe  their 
duties  and  establish  regulations  for  the  conduct  of  persons  who 
should  be  appointed  in  the  service;  to  cause  to  be  arranged  in 
classes  the  persons  employed,  and  to  include  in  one  or  more  of  such 
classes,  "  so  far  as  practicable,"  all  subordinate  clerks  and  officers  in 
the  public  service  of  the  city.  No  person  was  to  be  admitted  to 
either  class  until  he  had  passed  the  examination,  or  was  shown  to  be 
exempted  therefrom. 

Thus  it  will  be  seen  that  at  the  time  of  the  adoption  of  the  Con- 
stitution there  was  in  force  a  regular  system  of  civil  service  machin- 
ery adequate  to  the  examination  and  appointment  of  persons  to  the 
public  service  in  the  State  and  in  the  cities,  and  the  legislature  has 
not  deemed  it  necessary  to  provide  further  laws  for  the  enforcement 
of  the  civil  service  article  of  the  Constitution. 

In  the  case  of  The  People  v.  Draper  (15  N.  Y.  543),  Denio,  Ch. 
J.,  said  :  "  The  people  in  framing  the  Constitution  committed  to  the 
Legislature  the  whole  law-making  power  of  the  State,  which  they 
did  not  expressly  or  impliedly  withhold.  Plenary  power  in  the 
Legislature  for  all  purposes  of  civil  government  is  the  rule.  A 
prohibition  to  exercise  a  particular  power  is  an  exception."  (See, 
also,  Raihhone  v.  Wirth,  150  N.  Y.  470.) 

It  must  be  assumed  that  the  Constitutional  Convention  liad .  this 
law  and  these  facts  in  mind  in  adopting  the  civil  service  article,  and 
such  has  been  the  decision  of  the  courts  upon  this  subject.  In  the 
oft-approved  opinion  of  Mr.  Justice  Herrick  in  The  People  ex  rel. 
McClelland  v.  Roberts  (91  Hun,  117)  it  was  stated  :  •'  The  mem- 
bers of  the  Constitutional  Convention  being  assumed  to  have  known 
the  nature  and  effect  of  the  then  existing  laws,  and  having  provided 
for  their  continuance,  where  in  harmony  with  the  new  Constitution, 
we  must  also  assume  that  they  depended  upon  them,  supplemented 
by  such  new  legislation  as  should  be  necessary  to  carry  into  effect 
the  details  of  the  Constitution."  This  gives  force  to  the  clause  of 
section  9,  "  Laws  shall  be  made  to  provide  for  the  enforcement  of 
this  section." 

Judge  Herrick  also  said :  **  It  seems  to  me,  therefore,  that  in 
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reading  section  3  of  article  5,  in  connection  with  section  9  of  that 
article,  and  considering  the  language  used,  the  history  and  condition 
of  the  law  as  it  was  under  the  old  Constitution,  taken  in  connection 
witli  the  proceedings  in  the  Constitutional  Convention,  it  was  the 
plain  intent  of  the  frainers  of  the  Constitution,  and  of  the  people 
who  adopted  it,  that  all  appointments  in  the  civil  service  of  the  State 
should  be  made  according  to  merit,  to  be  ascertained,  as  far  as  prac- 
ticable, by  examination."  (P.  115.)  He  further  says  :  "The  civil 
service  laws  of  the  State  are  in  harmony  with  the  present  Constitu- 
tion. They  are,  tlierefore,  of  the  same  force  and  effect  as  if  they  had 
been  passed  after  the  present  Constitution  took  effect,  and  can  be 
used,  as  far  as  they  go,  to  enforce  its  provisions."  (P.  117.) 
"  Where  the  language  used  in  the  Constitution  and  in  a  previously 
existing  statute  is  so  nearly  the  same  in  meaning,  it  seems  to  me 
that  we  can  well  say  that  the  framers  of  the  Constitution  had  such 
statute  in  view,  and  relied  upon  it  to  enforce  the  provisions  of  that 
portion  of  the  Constitution  under  consideration."     (P.  119.) 

In  the  Matter  of  Swedey  (12  Misc.  Rep.  181)  Judge  Hebrick 
had  previously  come  to  the  same  conclusion,  that  the  civil  service 
acts  of  the  Legislature  were  in  harmony  with  the  Constitution, 
except  as  to  the  parts  relative  to  veterans. 

Tlie  opinion  of  Justice  Herrick  in  The  People  ex  rel,  McClelland 
V.  Roberts  (13  Misc.  Rep.  4-18)  was  approved  and  adopted  by  the 
Appellate  Division  as  its  own  (91  Hun,  101),  and  the  judgment  was 
affirmed  in  the  Court  of  Appeals  (148  K.  Y.  360),  Judge  O'Brien 
writing  the  prevailing  opinion.  He  said  :  "  It  is  evident  from  the 
language  of  the  new  provision  of  the  Constitution  and  from  the 
debates  in  the  convention  which  followed  its  introduction  into  that 
body,  that  it  was  framed  and  adopted  witli  reference  to  existing 
laws,  which  were  intended  to  give  to  it  immediate  practical  operation. 
*  *  *  The  mandate  to  the  Legislature  to  enact  laws  to  provide 
for  the  enforcement  of  the  section  does  not  in  any  degree  conflict  with 
this  view.  That  was  a  prudent  and  proper,  though  j^erhaps  unneces- 
sary, precaution.  But  it  affords  no  ground  for  the  inference  that  the 
people  intended  to  ignore  the  aid  and  utility  of  existing  laws  to  give 
immediate  practical  effect  to  the  principle,  or  that  they  were  content 
to  wait  for  the  reform  until  the  Legislature  should  make  new  regular 
tions  on  the  subject.     It  was  the  intention  to  put  all  the  new  pro- 
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visions  of  the  Constitution  into  operation  through  the  instrumentality 
of  such  laws  as  were  then  in  force,  so  far  as  practicable,  and  if,  in 
practice,  they  were  found  to  be  in  any  respect  insufficient  for  that 
purpose,  they  were  to  be  replaced  or  supplemented  by  new  ones. 
This  view  does  not  depend  entirely  upon  construction,  since  the 
instrument  itself  contains  an  express  provision  on  that  subject. 
The  people  declared  in  section  sixteen  of  article  one  that,  '  Such 
acts  of  the  Legislature  of  this  State  as  are  now  in  force,  shall  be 
and  continue  the  law  of  this  State,  subject  to  such  alterations  as  the 
Legislature  shall  make  concerning  the  same,  but  all  sucli  parts  of 
the  common  law,  and  such  of  the  said  acts,  or  parts  tliereof,  as  are 
repugnant  to  this  Constitution,  are  hereby  abrogated.' "    (P.  369.) 

It  seems  clear  to  me,  therefore,  that  we  may  well  say  that  the 
framers  of  the  Constitution  had  such  statute  in  view,  and  saw  in  it 
methods  sufficient  to  enforce  the  pro\a6ions  of  that  portion  of  the 
Constitution  under  consideration. 

The  Constitution  provides  for  four  classes  of  appointments  to  the 
civil  service.  First.  Appointments  to  be  made  on  merit  and  fitness, 
to  be  ascertained,  so  far  as  practicable,  by  competitive  examination. 
Second,  Appointments  to  be  made  on  merit  and  fitness,  to  be  ascer- 
tained by  non-competitive  examination.  Third,  Appointments  to 
be  made  on  merit  and  fitness  without  any  examination.  Fourth. 
Appointments  of  "  veterans  "  preferentially  after  examination. 

In  People  ex  rel,  McClelland  v.  Roberts  {supra)  Judge  O'Brien 
says :  "  The  principle  that  all  appointments  in  the  civil  service  must 
be  made  according  to  merit  and  fitness,  to  be  ascertained  by  competi- 
tive examinations,  is  expressed  in  such  broad  and  hnperative  language 
that  in  some  respects  it  must  be  regarded  as  beyond  the  control  of  the 
Legislature  and  secure  from  any  mere  statutory  changes.  If  the 
Legislature  should  repeal  all  the  statutes  and  regulations  on  the  sul)- 
ject  of  appointments  in  the  civil  service  the  mandate  of  the  Consti- 
tution would  still  remain,  and  would  so  far  execute  itself  as  to 
require  the  courts,  in  a  proper  case,  to  pronounce  appointments 
made  without  compliance  with  its  requirements  illegal."     (P.  366.) 

In  Matter  of  Keymer  (148  Js.  Y.  226)  Judge  Bartlett,  writing 
the  opinion  of  the  court,  says:  "The  Constitution  contemplates 
that  it  may  not  always  be  practicable  to  ascertain  merit  and  fitness 
\pp.  Div.— Vol.  XIY.        62 
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by  examinations,  or  to  have  these  examinations  competitive."  He 
also  says :  "  It  is  quite  possible  there  are  or  will  be  offices  and  posi- 
tions, by  retison  of  peculiar  duties,  which  experience  will  demon- 
strate cannot  be  filled  by  competition,  and  when  such  a  case  arises 
it  will  be  competent  for  the  Legislature  to  provide  for  it  by  an 
appropriate  act  disclosing  the  circumstances  which  justify  its 
intervention." 

I  have  been  unable  to  find  any  adjudication  upon  the  powers  of 
the  mayor  under  section  8  of  the  statute  of  1883,  but  in  Justice 
Herrick's  opinion  he  says :  "  The  Governor  has  acted  under  the 
power  conferred  upon  him  by  the  statute,  and  has  determined  that 
it  is  practicable  to  test  the  merit  and  fitness  of  candidates  for  posi- 
tions in  the  Department  of  Public  Works  by  examination."  (P,  119.) 
This  is  measurably  a  judicial  approval  of  the  exercise  by  the  Gover- 
nor of  the  power  of  classific^ition  conferred  upon  him.  If  confer- 
ring sucli  power  upon  the  Governor  was  not  contrary  to  the  Con- 
stitution, I  see  no  reason  why  a  similar  power  has  not  been  lawfully 
conferi'ed  by  the  act  upon  the  mayors  of  cities. 

With  this  exposition  of  the  law  as  it  has  been  announced,  I  pro- 
ceed to  consider  the  decision  of  Mr.  Justice  Keogh  at  Special  Tenn. 
There  was  abundant  evidence  to  show,  and  there  was  no  contrary 
evidence : 

''First  That  the  oral  testimony  and  documentary  evidence  in 
this  case  prove  very  clearly  that  it  is  practicable  to  ascertain  by 
competitive  examination  the  merit  and  fitness  of  a  person  to  be 
appointed  to  each  of  the  positions  filled  by  the  several  defendants. 

"  Second,  That  the  action  of  the  mayor  of  Brooklyn  in  placing 
such  positions  in  the  non-competitive  class  and  requiring  them  to  be 
filled  therefrom  without  competitive  examination  is  illegal,  and  as 
such  is  subject  to  review  by  this  court." 

It  appears  by  the  evidence  that  all  of  the  eleven  appointments 
were  made  since  January  1,  1895.  They  are  J.  Nelson  Magee,  clerk 
to  committees  in  tlie  board  of  aldermen ;  Thomas  Foulks,  warrant 
clerk,  or  assistant  warrant  clerk,  in  the  department  of  finance; 
William  J.  Cox,  dockmaster,  in  the  department  of  finance ;  Erastus 
Everitt,  Jr.,  chief  clerk  in  the  department  of  audit ;  Edward  M. 
Perry,  law  clerk,  in  the  department  of  law  ;  John  Hurley,  surveyor, 
in  the  department   of  assessment;  Frederick   P.  Auwell,  finance 
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clerk,  in  the  department  of  health ;  Revile  Wells,  license  fee  col- 
lector, in  the  department  of  lire ;  Edward  Fackner,  secretary,  in  the 
department  of  buildings ;  James  Newland,  stamp  cleA,  in  the  water 
bureau  department  of  city  works ;  Alfred  T.  Hobley,  license  clerk, 
or  deputy  license  clerk,  in  the  city  clerk's  office. 

The  answer  admits  that  the  eleven  appointments  were  not  made 
through  the  civil  service  commission,  and  that  none  of  the  persons 
were  appointed  as  a  result  of  competitive  examination  ;  that  Mayor 
Low  determined  that  it  was  not  practicable  to  till  the  positions  occu- 
pied by  Magee,  Foulks,  Cox,  Everitt  and  Auwell  by  competitive 
examination,  and,  therefore,  assigned  the  same  to  Schedule  A,  the 
persons  named  in  which  could  be  appointed  without  examination  ; 
that  Mayor  Schieren  took  similar  action  in  respect  to  the  positions 
occupied  by  Hurley,  Fackner  and  Hobley,  and  that  Mayor  Wurster 
also  took  similar  action  in  regard  to  the  position  occupied  by  Wells. 

Notwithstanding  that  the  several  mayors  assigned  the  positions  in 
question  to  Schedule  A,  the  non-competitive  class,  the  evidence 
shows  that  it  was  practicable  to  fill  these  places  by  competitive 
examination,  and  that  similar  positions  in  the  Federal  government 
and  in  the  city  of  New  York,  as  well  as  in  the  city  of  Brooklyn, 
have  been  filled  after  competitive  examinations.  This  appears  by 
the  evidence  of  Theodore  Roosevelt,  president  of  the  New  York 
police  department;  Emmons  Clark,  secretary  of  the  New  York 
board  of  health ;  Everett  P.  Wheeler,  chairman  of  the  civil  service 
commission  of  the  city  of  New  York ;  Silas  W.  Burt,  member  of 
the  State  Civil  Service  Commission,  formerly  chief  naval  officer  of 
the  port  of  New  York,  and  Alfred  T.  White,  formerly  commissioner 
of  city  works  in  Brooklyn,  and  no  evidence  was  even  offered  to  con- 
tradict it  or  make  it  doubtful. 

It  appears  by  the  evidence  of  these  witnesses  that  appointments 
to  office  similar  to  those  in  question,  which  were  made  upon  com- 
petitive examination,  were  sufficiently  and  satisfactorily  filled,  and 
that  competitive  examination  of  candidates  for  such  offices  has 
resulted  beneficially  to  the  public  welfare. 

For  many  years  before  appointments  to  civil  service  after  com- 
petitive examination  was  dreamed  of,  the  policy  of  the  law  com- 
pelled the  examination  of  applicants  for  admission  to  the  bar. 
By  his   admission,    the   lawyer  becomes  an   officer  of   the   court. 
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No  reason  can  be  adduced  why  it  is  not  equally  practicable  to 
examine  an  applicant  for  the  official  jx^sition  of  a  law  clerk  in  the 
department  of  law,  by  appointment  to  which  a  person  becomes  a 
quasi  advising  law  officer  of  the  public,  and  on  salary.  As  long 
experience  has  shown  the  practicability  of  examination  in  one  case, 
it  would  seem  equally  practicable  in  the  other. 

In  construing  the  act  of  1883,  it  should  be  mterpreted  as  if  tlie 
civil  service  section  of  the  Constitution  were  added  as  a  proviso, 
viz.,  that  whenever  it  is  practicable  to  ascertain  merit  and  fitness 
for  appointment  or  promotion  by  examination,  competitive  or  other- 
wise, there  is  no  power  to  appoint  to  such  positions  without 
examination. 

The  2d  section  of  the  act  of  1883  uses  the  word  "practicable"  in 
connection  with  non-competitive  examinations  "  when  competition 
may  not  be  found  practicable ; "  the  6th  section  uses  the  words  "  so 
far  as  practicable"  in  specifying  the  duty  of  the  Governor  to  arrange 
in  classes  all  subordinate  places  in  the  public  service  of  the  State ; 
the  7th  section,  as  amended  (Laws  of  1894,  chap.  681),  uses  them  in 
connection  with  the  duty  of  the  commission  to  keep  a  complete 
record,  and  the  8th  section,  as  amended  (Laws  of  1884,  chap.  410), 
uses  the  same  words,  "  so  far  as  practicable,"  in  connection  with  the 
duty  of  the  mayor  to  arrange  classes.  It  may  be  presumed  that  the 
convention  found  in  tliis  act  the  value  and  force  of  the  words  "so 
far  as  practicable,"  twice  used  by  it  in  the  civil  service  section,  and 
this  is  an  additional  reason  for  believing  that  there  was  no  intention 
on  the  part  of  the  convention  to  declare  that  the  act  of  1883  was 
repugnant  to  the  civil  service  section  of  the  Constitution  and 
thereby  to  abrogate. 

There  can  be  no  doubt  that,  although  the  act  of  1883  intrusted  to 
the  Governor  and  the  mayors  the  duties  of  classification  so  as  to 
secure  appointments  to  the  civil  service  without  examination,  their 
action  is  subject  to  review  by  the  courts.  Nor  can  it  be  doubted 
that,  under  the  new  Constitution,  the  courts  have  similar  power  to 
review  the  action  of  the  Governor  and  of  the  mayor,  and  also  any 
act  of  the  Legislature  in  respect  of  apjjointments  without  examinsr 
tion.  If  the  power  of  classification  thus  exercised  constitutes  a  vio- 
lation of  the  plain  provisions  of  the  Constitution,  and  is  hostile  to 
the  "  newly  embedded  "  civnl  service  provisions  of  the  Constitution, 
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it  can  be  re\dewed  by  the  courts.  But  it  is  not  necessary,  nor  is  it 
intended,  to  pass  upon  that  question.  It  is  sufficient  for  the  pur- 
poses of  this  appeal  to  say,  that  the  decision  of  the  learned  justice 
at  Special  Term,  that  "  it  is  practicable  to  ascertain  by  competitive 
examination  the  merit  and  fitness  of  a  person  to  be  appointed  to 
each  of  the  positions  filled  by  the  several  defendants,"  is  justified 
and  sustained  by  all  the  evidence  in  the  case,  and  the  decision  of 
that  question  of  fact  will  not  be  disturbed  on  this  appeal. 

Nor  can  I  see  that  any  of  the  positions  in  question  involve  such 
relations  of  personal  confidence,  by  reason  of  peculiar  duties  or  any 
personal  liability  on  the  part  of  superior  officers,  as  justify  the  filling 
of  the  offices  without  competitive  examination,  a  subject  referred  to 
in  the  opinion  of  Judge  Bartlett  in  the  Keymer  case  {sxtprd). 

The  affirmative  character  of  the  civil  service  section  of  the  Con- 
stitution, requiring  appointments  to  the  civil  service  to  be  made 
after  competitive  examinations,  so  far  as  it  is  practicable  that  such 
appointments  can  be  made  with  such  examination,  controls  us  in  the 
decision  of  this  appeal,  and  as  the  court  below  decided  that  such 
examinations  were  practicable,  it  follows  that  the  appointments  in 
question  were  against  the  plain  provisions  of  the  Constitution.  I 
cannot,  therefore,  escape  the  conclusion  that  tliese  appointments 
were  illegal. 

The  answer  alleged  that  Perry  was  not  occupying  the  office  of 
assistant  corporation  counsel  in  the  department  of  law,  but  was  a 
law  clerk  in  that  department.  A  similar  allegation  was  made  in  the 
case  of  Newland,  that  he  was  not  occupying  the  position  of  clerk  to 
the  commissioner  in  the  department  of  city  works,  but  was  stamp  clerk 
in  the  water  bureau  of  that  department.  On  the  trial,  testimony 
was  offered  to  show  that  Perry  and  Xewland  were  not  holding  the 
offices  set  out  in  the  complaint,  but  were  holding  other  offices,  as 
above  stated,  and  objection  was  made  to  the  evidence  as  not  being 
within  the  allegations  of  the  complaint,  but  the  objection  was  over- 
ruled. No  amendment  was  made  to  the  complaint,  but  the  judg- 
ment includes  these  defendants,  and  describes  them  as  holding  the 
latter  offices.  As  this  is  an  equitable  action,  we  do  not  see  any  error 
in  the  judgment  in  this  respect. 

One  exception  requires  consideration,  as  it  involves  a  principle 
upon  which  the  learned  counsel  for  the  defendants  based  an  earnest 
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argument  that  some  of  the  defendant  officials  occupied  poeitions 
involving  confidential  relations  with  superiors,  and  that  such  posi- 
tions fell  within  a  distinction  of  the  Constitution  which,  counsel 
argued,  was  indicated  by  the  use  of  the  words  "  so  far  as  practicable," 
and  that  it  was  evident  that,  when  the  framers  of  the  Constitution 
used  these  words,  they  used  them  not  without  reason.  But,  even 
assuming  that  confidential  positions  were  within  the  thought  of  the 
members  of  the  convention,  it  does  not  follow  that  every  position 
having  such  relation  is  to  be  filled  without  examination,  competitive 
or  otherwise.  The  theory  of  tlie  civil  service  is  that  all  appoint- 
ments shall  be  made  after  examination,  competitive  or  otherwise, 
whenever  it  is  practicable,  and  we  have  concluded  that  examuiation 
was  practicable  in  all  the  cases  stated  in  the  judgment. 

There  are  many  exceptions  to  the  admission  of  evidence,  but  as 
they  do  not  influence  the  general  result  of  the  trial,  they  are  not 
sustained. 

The  judgment  should  be  affirmed,  without  costs. 

All  concurred. 

Per  Curiam: 

In  addition  to  the  discussion  of  this  case  by  the  presiding  justice, 
with  whose  opinion  the  other  members  of  the  court  agree  generally, 
we  think  it  wise  to  state  the  particular  propositions  on  which  we 
base  our  decision. 

J^lrst.  We  think  that  the  provisions  of  section  9,  article  5  of  the 
Constitution  relative  to  the  civil  service,  are  self-executing.  It  must 
be  remembered  that  this  is  not  a  provision  intended  to  impose  on 
the  various  officers  of  the  State  the  duty  of  making  appointments 
and  promotions  in  tlie  civil  service.  As  far  as  such  duty  is  con- 
cerned, no  branch  of  the  government  of  this  State  can  be  justly 
termed  derelict  for  failing  to  make  a  sufticient  numljer  of  appoint- 
ments in  the  public  service.  The  section  is  simply  a  limitation 
upon  the  method  in  which  such  appointments  or  promotions  shall  be 
made.  "  Any  constitutional  provision  is  self -executing  to  this  extent, 
that  everything  done  in  violation  of  it  is  void."  (Cooley's  Const.  Lira. 
[5th  ed.]  100,  note ;  Brieii  v.  Williamson^  8  Miss.  14.)  This  principle 
was,  in  our  opinion,  necessarily  decided  in  the  case  of  The  People  ex 
reL  McClelland  v.  Iiohert8{U%  N.  Y.  360),  where  Judge  O'Brien 
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said :  "  If  the  Legislature  should  repeal  all  the  statutes  and  regula- 
tions on  the  subject  of  appointments  in  the  civil  service,  the  man- 
date of  the  Constitution  would  still  remain,  and  would  so  far  execute 
itself  as  to  require  the  courts,  in  a  proper  case,  to  pronounce  appoint- 
ments made  without  compliance  with  its  requirements  illegal."  If 
the  decision  of  the  Court  of  Appeals  in  that  case  did  not  proceed 
on  this  theory  it  would  be  difficult,  indeed,  to  answer  the  arguments 
of  the  dissenting  opinion  of  J  udge  Maktin.  The  power  to  legislate 
rests  in  the  Legislature,  and  this  power  necessarily  carries  with  it 
the  right  not  only  to  enact  laws,  but  to  change,  modify  and  repeal 
the  same.  The  Civil  Service  Statutes  furnish  no  exception  to  this 
rule.  There  exists  no  power  in  the  courts,  or  elsewhere,  to  compel 
the  Legislature  to  enact  laws  to  provide  for  the  enforcement  of  this 
section  of  the  Constitution.  Neither  is  there  any  power  residing  in 
the  courts,  or  any  restriction  in  the  Constitution,  to  prevent  the 
repeal  by  the  Legislature  of  all  statutes  relating  to  the  civil  service 
of  the  State.  This  power  ]>elongs  to  that  class  of  powers  which  is 
required  to  exist  as  essential  to  the  well-being  of  govei-nment,  and 
which  must  be  vested  in  some  body  not  subject  to  any  other  authority, 
which  may  restrain  or  enforce  its  exercise  within  prescribed  limits.* 
The  body  vested  with  such  power  in  this  State  is  the  Legislature, 
and  for  its  exercise  the  people  must  depend  upon  the  patriotism, 
good  sense  and  sound  judgment  of  that  body.  But  this  section  of 
the  Constitution  is  not  made  dependent  upon  the  action  or  non-action 
of  the  legislative  body,  for,  and  as  we  have  seen,  as  the  Court  of 
Appeals  has  held,  these  provisions  of  the  Constitution  execute  them- 
selves. To  enforce  the  civil  service  section  of  the  Constitution, 
legislative  aid  is  useful,  but  not  indispensable. 

Second,  As  asserted  in  the  Jioherts  case,  and  also  in  other  cases 
which  have  arisen  on  appointments  in  the  civil  service,  the  Consti- 
tution was  enacted  in  contemplation  of  the  then  existing  Civil  Serv- 
ice Statutes,  but  it  does  not  follow  that  those  statutes,  in  all  their 
provisions,  are  conclusive  as  to  the  method  in  which  appointments 
or  promotions  in  the  civil  service  are  to  be  made.  So  far  as  under 
those  statutes  the  classification  of  appointments  to  oflice  was  discre- 
tionary, the  provisions  of  the  Constitution  have  superseded  the 
statutes,  and  require  that  all  appointments  shall  be  made  by  com- 
petitive examination  so  far  as  practicable.      Nor,  in  our  judgment, 
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•  did  the  fact  that  by  those  statutes  the  assignment  of  appointees  to 
various  classes  was  imposed  on  tlie  Governor  and  the  mayors  of 
cities,  constitute  those  officers  the  final  arbiters  of  the  question 
whether,  in  any  particular  case,  an  examination  or  competitive 
examination  was  practicable  or  not.  The  Legislature  could  doubt- 
less change  the  statute  in  this  respect,  and  impose  the  duty  of  classi- 
fication upon  other  officers.  Though  the  duty  is  undoubtedly  an 
administrative  one,  if  the  action  of  the  administrative  officer  comes 
in  conflict  with  the  provision  of  the  Constitution,  the  courts,  when 
the  question  is  brought  before  them,  must  hold  such  action  void,  as 
in  the  case  of  any  other  unlawful  act.  We  claim  no  power  to  review 
the  administrative  action  of  officers  under  the  Civil  Service  Laws, 
except  so  far  as  to  detennine  whether  such  action  is  in  conflict  with 
the  Constitution.  In  Tlte  Matter  of  Keynier  (89  Hun,  292 ;  148 
N.  Y.  219)  an  act  of  the  Legislature  declared  that,  as  to  veterans, 
competitive  examinations  for  positions  where  the  compensation  did 
not  exceed  four  dollars  a  day  should  not  be  deemed  practicable.  It 
was  held  that  this  statute  was  unconstitutional  and  void ;  that  the 
arbitrary  declaration  of  the  Legislature  that  examination  was  not 
practicable  did  not  establish  the  fact.  If  it  be  not  within  the  power 
of  the  Legislature  to  determine  on  insufficient  grounds  that  exami- 
nations are  impracticable,  we  cannot  see  that  greater  weight  or  force 
can  be  given  to  the  action  of  administrative  officers.  This  question . 
is  analogous  to  the  one  presented  in  Miller  v.  City  of  Amsterdam 
(149  N.  Y.  288)  and  ISharp  v.  Speir  (4  Hill,  76). 

Third,  When  the  particular  character  and  functions  of  an  office 
or  position  are  ascertained,  the  question  whether  competitive  exam- 
ination for  appointment  to  that  place  is  practicable  or  not  is  a 
question  determinable  by  the  court,  as  matter  of  law,  by 'the  exer- 
cise of  its  judgment,  and  in  the  light  not  only  of  the  proof  but  of 
common  knowledge  as  applied  to  the  subject-matter.  The  case  is, 
in  principle,  like  that  of  the  reasonableness  of  rules  or  by-laws  of 
corporations  which,  contrary  to  the  former  doctrine,  is  now  uni- 
formly held  to  be  a  question  of  law  for  the  court,  not  of  fact  for  the 
jury.  (  Vedder  v.  FellowB^  20  N.  Y.  126 ;  Avery  v.  New  York 
Central  cfe  H.  li,  B.  R.  Co.,  121  id.  31;  Barker  v.  Central  Park,  ete.y 
B,  B.  Co.,  151  id.  237.)  In  this  view  there  can  arise  no  contrariety 
of  determinations  in  different  suits  as  suggested  by  the  appellants. 
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Fourth.  The  queBtion  whether  examination  is  practicable,  being 
one  determined  by  the  exercise  of  judgment,  and,  necessarily, 
judgment  being  exercised  in  the  first  instance  by  administrative 
officers,  we  think  the  presumption  should  obtain  that  public  officers 
have  done  their  duty,  and  that  the  burden  is  thrown  upon  whoever 
assails  it  to  prove  affirmatively  that  the  action  of  the  public  officers 
has  been  illegal.  Therefore,  if  the  case  presented  is  fairly  debatable^ 
and  one  as  to  which,  in  the  honest  exercise  of  judgment,  men  may 
reasonably  differ,  we  think  the  court  should  not  reverse  the  determi- 
nation of  the  public  officers.  But  the  diflEerence  of  judgment  must 
be,  not  as  to  the  advantage  or  disadvantage  of  the  civil  service 
scheme  generally,  because  the  Constitution  has  settled  that  question, 
but  only  as  to  whether  the  particular  appointment  can  properly  be 
considered  as  subject  to  a  competitive  examination,  and  it  must 
always  be  borne  in  mind  that  under  the  Constitution  competitive 
examination  is  the  rule,  and  '^  pass "  examination  and  exemption 
from  examination  the  exceptions. 

Fifth.  We  are  of  opinion  that  the  cases  of  none  of  these  appointees 
fall  within  the  debatable  class,  but  were  plainly  susceptible  of  being 
filled  by  competitive  examination.  As  to  one  of  them  it  is  proper 
we  should  make  some  qualification ;  that  is,  the  position  of  warrant 
clerk  to  the  comptroller.  The  duty  of  this  officer  is  to  present 
warrants  to  the  comptroller  for  signature.  It  is  possible  that  even 
a  careful  officer  might  be  betrayed,  by  the  fault  of  his  clerk,  into 
signing  an  improper  warrant  or  a  warrant  for  an  improper  amount. 
If  there  were  a  clerk  whose  principal  duty  it  was  to  compare  the 
warrants  with  the  vouchers  and  guard  the  comptroller  against 
falling,  either  by  accident  or  the  fraud  of  his  subordinates,  into 
error,  we  are  not  prepared  to  say  that  the  comptroller  might  not 
properly  have  the  discretion  as  to  whom  he  should  appoint ;  but  it 
appears  in  this  case  that  the  comptroller  has  appointed  a  large 
number  of  warrant  clerks.  He  cannot,  by  dividing  a  duty  that  is 
confidential,  and  possibly  exempted  from  examination,  among  many 
clerks,  obtain  exemption  for  all  and  thus  evade  compliance  with 
the  Constitution  and  the  Civil  Service  Statutes. 

Judgment  affirmed,  without  costs. 

App.  Div.— Vol.  XIV.        63 
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American  Credit  Indemnity  Company  of  New  York,  Appellant, 
V.  Adolph  Wimpfheimeb  and  Samuel  Kubie,  Respondents. 

Guaranty  against  loss  by  insolvent  debtors — duty  as  to  disclosure  of  the  insolvencj/ 
of  a  debtor  —  delay  in  giving  notice  of  rescission. 

In  an  action  brought  to  procure  the  cancellation  of  a  bond  issued  in  October, 
1894,  by  the  plaintiff,  a  corporation  which  insured  merchants  against  loss 
arising  out  of  the  insolvency  of  their  debtors,  it  appeared  that  the  plaintiff  had 
already,  in  October,  1893,  insured  the  defendants  for  one  year,  expiring  Octo- 
ber 31,  1894.  The  bond  of  October,  1893,  described  what  was  meant  by 
insolvency,  and  contained  a  condition  that  unless  notification  of  a  loss  was 
given  within  twenty  days  after  knowledge  of  the  insolvency  of  a  debtor,  the 
claim  should  be  barred.  The  bond  of  October,  1894,  covering  one  year  from 
the  1st  day  of  November,  1894,  contained  the  further  statement,  not  in  the 
bond  of  October,  1893,  "except  that  in  cases  of  receivership,  insolvency  shall 
date  from,  and  amount  of  loss  must  be  shown  by,  final  decree  of  court  in  the 
receivership  proceedings."  On  October  22,  1894,  to  the  knowledge  of  the 
defendants,  a  majority  of  the  directors  of  a  hat  company,  which  was  their  debtor, 
petitioned  for  its  dissolution,  and  on  the  twenty -ninth  day  of  October  the 
defendant  Adolph  Wimpfheimer  was  appointed  one  of  its  temporary  receivers. 

On  the  26th  day  of  October,  1894,  a  person  named  Bab,  an  agent  of  the  plaintiff, 
called  upon  the  defendants  in  order  to  secure  a  renewal  of  the  first  bond,  and 
had  an  interview  with  Wimpfheimer,  who  renewed  the  bond,  not  telling  him 
of  the  hat  company's  condition.  Subsequently,  on  the  8d  day  of  November, 
1894,  the  defendants  notified  the  plaintiff  that  a  temporary  receiver  of  the  hat 
company  had  been  appointed,  and  that  they  were  its  creditors  in  the  sum  of 
96,200.  On  March  22,  1895,  a  final  order  was  entered  in  the  action  to  dissolve 
the  hat  company,  and  thereupon  the  plaintiff  took  steps  to  rescind  the  bond 
and  tendered  back  the  premium  which  it  had  received. 

Held,  that  the  plaintiff  had  not  made  out  a  case  for  the  cancellation  of  the  second 
bond  upon  the  ground  of  a  fraudulent  concealment; 

That  the  rule  of  full  disclosure  applicable  to  insurance  policies  did  not  apply  to 
this  contract  of  guaranty,  and  that  the  parties  must  be  deemed  to  have  been 
acting  on  equal  terms; 

That  the  defendants  were  not  bound  to  declare  to  Bab  the  indebtedness  and 
threatened  insolvency  of  their  debtor,  and  were  not  guilty  of  fraud  in  failing 
to  do  so; 

That  as  the  plaintiff  was  notified  of  the  insolvency  of  the  debtor  to  the  defend- 
ants on  the  3<l  day  of  November,  1894,  especially  in  view  of  the  fact  that  there 
was  no  certainty  that  the  final  decree  of  court  would  be  entered  in  the  receiver- 
ship proceedings  relative  to  the  hat  company  during  the  life  of  the  renewal 
bond,  the  plaintiff's  delay  until  March  22,  1895  to  take  steps  to  rescind, 
amounted  to  a  waiver,  if  not  to  a  ratification,  of  the  renewal  bond,  and  it  was 
consequently  guHty  of  laeJies,  which  estopped  it  from  canceling  the  bond. 


Digitized  by 


Google 


AMERICAN  CREDIT  CO.  v,  WIMPFHEIMER.    499 
App.  Div.]  Second  Department,  February  Term,  18d7. 

Appeal  by  the  plaintiflE,  the  American  Credit  Indemnity  Com- 
pany of  New  York,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendants,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  19th  day  of  May,  1896,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  New  York  Special 
Term  dismissing  its  complaint. 

This  appeal  was  transferred  from  the  first  department  to  the  second 
department. 

Otto  llorwitz^  for  the  appellant. 

A.  Bhimenstwl^  for  the  respondents. 

Goodrich,  P.  J. ; 

The  plaintiff  is  a  corporation,  organized  under  the  laws  of  this 
State,  having  its  principal  place  of  business  in  St.  Louis,  Mo.,  with  a 
branch  office  in  the  city  of  New  York.  Its  business  is  the  insuring 
of  merchants  against  loss  by  insolvency  of  debtors.  This  particular 
class  of  insurance  is  of  recent  origin,  but  the  principles  which  must 
govern  the  construction  of  the  bond  on  this  appeal  are  not  new. 
The  bond  or  policy  issued  by  it  guarantees  to  the  holder  indemnity 
against  loss  to  the  extent  of  a  definite  amount  mentioned  therein, 
over  and  above  a  net  loss  which  must  first  be  borne  by  the  indemni- 
fied, which  loss  is  termed  the  "  initial  loss." 

There  are  two  bonds  under  consideration.  The  first  was  issued  in 
October,  1893,  and  granted  indemnity  against  loss  resulting  from 
insolvency  of  debtors  as  thereinafter  defined  to  the  extent  of  $7,500, 
over  and  above  an  initial  loss  of  $3,750,  first  to  be  borne  by  the 
defendants  on  their  total  gross  sales  amounting  to  $750,000,  between 
the  Ist  day  of  November,  1893,  and  the  3l8t  day  of  October,  1894. 
The  second  bond  was  issued  in  October,  1894,  and  granted  indemnity 
for  $7,500,  with  the  same  initial  loss,  for  the  period  between  the  1st 
day  of  November,  1894,  and  the  31st  day  of  October,  1895.  The 
plaintiff  brings  this  action  to  have  the  second  bond  canceled  upon  the 
grounds  that  the  defendants  were  guilty  of  false  representations  to 
the  plaintiff  in  order  to  obtain  the  same,  and  that  the  alleged  fraud 
was  accomplished  by  the  concealment  of  material  facts. 

The  complaint  alleges  that,  just  before  the  expiration  of  the  first 
bond,  the  defendants  applied  for  a  bond  against  loss  upon  sales  which 
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bad  been  made  by  the  defendants  during  the  life  term  of  the  first 
bond,  which  were  not  provable  thereunder,  but  which  thej  sought 
to  have  covered  by  the  new  bond,  and,  in  order  to  induce  the 
issuance  thereof,  the  defendants  fraudulently  and  falsely  represented 
that  none  of  the  credits  extended  upon  the  sales  made  by  them,  aud 
which  were  covered  or  intended  to  be  covered  by  the  first  bond, 
were  hazardous  or  precarious,  and  that  nothing  had  occurred,  or  was 
about  to  occur,  which  impaired  or  raised  any  question  as  to  the 
solvency  of  any  of  the  parties  covered,  or  intended  to  be  covered,  by 
either  of  the  bonds ;  that  at  the  time  of  this  application  the  defend- 
ants knew  that  the  Yonkers  Hat  Company,  to  which  they  had  sold 
upwards  of  $6,000  worth  of  goods  during  the  term  of  the  first  bond, 
was  insolvent ;  that  receivers  had  been  applied  for,  and  that  such 
receivers  were  shortly  thereafter  appointed,  of  whom  the  defendant 
Wimpf heimer  was  one ;  that  defendants  falsely  and  intentionally 
concealed  and  suppressed  such  facts  in  order  to  induce  the  plaintiff 
to  issue  the  second  bond ;  that  the  plaintiff  issued  the  same  in  igno- 
rance of  these  facts,  and  that  immediately  upon  the  discovery  of  the 
falsity  of  these  representations  the  plaintiff  tendered  back  the 
premium  and  demanded  the  surrender  of  the  bond. 

The  bonds  themselves  show  that  it  is  the  design  and  intention  of 
the  corporation  to  secure  a  continuance  of  business  with  its  dealers 
by  renewals.  The  first  bond  provides  indemnity  on  sales  made 
within  the  term  named  therein ;  that  no  loss  shall  be  proven  after  its 
expiration,  unless  it  is  renewed  at  or  before  its  expiration ;  that  loss 
resulting  thereafter  upon  shipments  made  during  its  term  may  be 
proven  under  the  renewal,  and  that  the  company  would  issue  a 
renewal  on  the  same  terms  and  conditions  except  as  to  the  amount 
of  the  initial  loss. 

At  the  time  of  the  application  for  renewal  there  was  some  dis- 
cussion as  to  the  amount  of  initial  loss,  but  finally  it  was  fixed  at 
the  same  amount  as  in  the  old  bond.  The  second  bond  provides  that, 
if  it  is  a  renewal,  losses  occurring  during  its  term  on  shipments  made 
during  the  term  of  the  preceding  bond  can  be  proven  under  such 
renewal. 

The  loss  on  the  sale  to  the  Yonkers  Hat  Company,  therefore, 
though  arising  from  a  sale  made  during  the  term  of  the  first  bond, 
was  by  the  conditions  of  both  bonds  provable  under  the  latter,  pro- 
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vided  the  final  decree  of  dissolution  should  be  entered  during  the 
term  therein  named.  There  was  a  manifest  element  of  uncertainty 
as  to  the  time  when  this  would  occur. 

The  alleged  concealment  arises  out  of  the  following  facts :  On 
October  26,  1894,  Bab,  the  agent  of  the  plaintiff,  called  at  the 
defendants'  place  of  business  for  the  purpose  of  securing  a  renewal. 
At  this  time  a  petition  had  been  filed  for  the  appointment  of  a 
receiver  of  the  Tonkers  Hat  Manufacturing  Company,  which  was 
indebted  to  the  defendants  in  the  sum  of  about  $6,200.  At  this 
interview  the  defendant  Wimpfheimer  testified  that  he  inquired  of 
Bab  what  construction  was  put  by  the  company  upon  receiverships, 
and  was  informed  that  where  a  receiver  was  appointed  the  loss  did 
not  mature  until  the  final  decree  in  the  action  in  which  the  receiver 
was  appointed.  Bab  denied  that  there  was  any  conversation  what- 
ever in  regard  to  receiverships. 

The  significance  of  this  conversation  is  to  be  determined  by  refer- 
ence to  the  terms  of  the  bonds.  The  first  contains  the  following 
proposition :  "  The  term,  insolvency  of  debtors,  wherever  used  in 
this  bond,  is  understood  to  be  general  assignments  of,  or  attachments 
against,  insolvent  debtors,  the  absconding  of  debtors,  or  executions 
in  favor  of  the  indemnified,  returned  unsatisfied."  The  second 
bond  differs  somewhat,  and  reads  as  follows  :  "  The  term,  insol- 
vency of  debtors,  whenever  used  in  this  bond,  is  agreed  to  be  general 
assignments  of,  or  attachments  against,  insolvent  debtors,  the 
absconding  of  debtors,  and  executions  in  favor  of  the  indemnified, 
returned  unsatisfied,  except  that  in  cases  of  receivership,  insolvency 
shall  date  from,  and  amount  of  loss  must  be  shown  by,  final  decree 
of  court  in  the  receivership  proceedings." 

It  appears  that  on  October  22,  1894,  a  petition  had  been  filed  by 
a  majority  of  the  directors  of  the  Yonkers  Hat  Manufacturing 
Company,  which  was  then  indebted  to  the  defendants  on  a  sale  made 
during  the  term  of  the  first  bond,  for  an  order  dissolving  the  cor- 
poration, of  which  petition  the  defendants  had  knowledge  at  the 
time  of  its  filing.  On  the  twenty-ninth  of  October  an  order  was 
made  appointing  the  defendant  Wimpfheimer  and  another  person 
temporary  receivers  of  the  corporation.  The  plaintiff  claims  that 
the  concealment  of  these  facts,  at  the  time  of  the  application  for  the 
renewal,  was  a  suppression  or  concealment  of  a  material  fact,  which 
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was  a  fraud  upon  the  plaintiff,  and  resulted  in  the  issuing  of  the 
renewal. 

The  original  bond  above  quoted  defined  insolvency  as  occurring 
by  general  assignment  of,  or  attachment  against,  insolvent  debtors, 
the  absconding  of  debtors,  or  unsatisfied  execution  in  favor  of  the 
indemnified,  while  under  the  terms  of  the  renewal,  in  addition  to 
what  has  been  stated,  insolvency  in  cases  of  receivership  was  to  date 
from,  and  amount  of  loss  to  be  shown  by,  final  decree  of  the  court  in 
the  receivership  proceedings. 

As  each  bond  required  loss  to  be  an  established  fact,  within  its 
terms,  with  certain  exceptions  therein  stated,  the  intent  of  the 
defendants,  at  the  time  of  the  issuing  of  the  renewal,  becomes  an 
important  element  in  deciding  the  question  of  fraudulent  conceal- 
ment, because  no  loss  had  occurred  within  the  term  of  the  first  bond 
at  the  time  of  its  expiration,  and  the  defendants  would  be  relegated 
to  their  rights  under  any  renewal  which  might  be  obtained. 

We  cannot,  however,  find  suflicient  evidence  to  justify  the  allega- 
gation  of  false  and  fraudulent  representation  and  concealment. 
Fraud,  in  the  suppression  of  a  material  fact,  arises  only  where  one 
party  to  the  contract  fraudulently  and  intentionally  conceals  from 
the  adverse  party  something  which  he  knows  and  the  other  party 
does  not  know,  and  which  the  first  party  was  bound  to  state,  the 
suppression  of  which  has  induced  the  adverse  party  to  enter  into  the 
contract. 

Suppressio  veri,  or  concealment,  will  amount  to  fraud  where  the 
concealment  is  of  material  facts,  where  there  is  such  a  relation  of 
trust  and  confidence  between  the  parties  that  the  one  party  is  under 
some  legal  or  equitable  duty  to  give  full  information  to  the  other, 
and  which  the  latter  has  a  right,  Ju?* is  et  dejure^  to  know,  and  then 
the  withholding  of  such  information  purposely  may  be  a  fraud. 
{DamhnannY.  Sehulthig,  75  N.  Y.  55,  62.)  Where  the  parties 
deal  at  arms'  length  on  equal  terms,  and  no  particular  relation  of 
trust  or  confidence  exists  between  them,  there  is  usually  no  obligation 
to  speak,  and  either  may  remain  silent  and  be  safe. 

Contracts  of  life  and  marine  insurance  stand  on  somewhat  differ- 
ent grounds  from  other  contracts.  Mr.  Parsons  says :  "  For,  although 
one  may  have  a  right  to  be  silent  under  ordinary  circumstances, 
there  are  many  cases  in  which  the  very  propositions  of  a  party  imply 
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that  certain  things,  if  not  told,  do  not  exist.  This  is  peculiarly  the 
case  in  contracts  of  insurance,  where  the  insured  is  bound  to  state 
all  facts  within  his  knowledge  which  would  have  an  influence  upon 
the  terms  of  the  contract  and  are  not  knowm,  or  may  be  supposed  by 
him  not  to  be  known,  to  the  insurer.  In  these  cases,  and  in  others 
which  come  within  this  principle,  the  suppressio  veri  has  the  same 
effect  in  law  as  the  expressio'falsV^  (2  Pars,  on  Cont.  777.)  But 
this  rule  is  peculiar  to  such  policies.  I  find  no  authority  for  extend- 
ing it  to  all  other  contracts,  and  there  is  authority  to  the  contrary. 

* "  The  rule  which  prevails  in  assurances  upon  ships  and  lives,  that 
all  material  circumstances  known  to  the  assured  must  be  disclosed, 
though  there  be  no  fraud  in  the  concealment,  does  not  extend  to  the 
case  of  guarantees.  In  the  latter  case  the  concealment,  to  vitiate 
the  guarantee,  must  be  fraudulent."  (The  North  Br,  Lis.  Co.  v. 
Lloyd,  10  Exch.  522.) 

We  think  it  is  going  too  far  to  say  that  the  creditor  is,  in  all 
cases  and  without  being  inquired  of,  bound  to  communicate  every- 
thing that  it  is  important  for  the  surety  to  know  and  that  would 
increase  his  risk.  Under  such  a  rule  no  one  would  ever  know  when 
he  could  rely  on  a  bond,  and  it  would  lead  to  a  good  deal  of  litigation. 

Besides,  the  duty  of  the  defendants,  when  applying  for  a  renewal 
of  the  bond,  stands  upon  a  different  basis  from  their  duty  in  apply- 
ing for  original  insurance.  The  first  bond  contains  a  provision  for 
a  renewal  thereof  and  for  payment  thereunder  of  losses  on  sales 
made  within  the  term  of  the  first  bond,  and  it  was  the  plan  and 
desire  of  the  company  to  secure  the  continuance  of  its  business  by 
renewals,  and  the  defendants  elected  to  secure  such  renewal. 

They  were  not  bound  to  declare  the  Indebtedness  and  threatened 
insolvency  of  the  Yonkers  Hat  Company  and  were  not  guilty  of 
fraud  in  failing  to  do  so,  all  the  more,  that  when  the  facts  were 
declared  on  the  third  of  November  the  plaintiff  did  not  then  elect  to 
cancel  its  second  bond. 

On  the  3d  of  November,  1894,  as  required  by  the  bond,  the 
defendants  notified  the  plaintiff  that  a  temporary  receiver  of  the 
Yonkers  Hat  Company  had  been  appointed,  and  that  they  were  cred- 
itors of  that  company  for  the  sum  of  $6,200.  But  it  was  not  until 
the  22d  of  March,  1895,  when  the  final  order  had  been  entered  in 
the  suit  for  dissolution  of  the  Yonkers  Hat  Company,  that  the  plain- 
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tiflE  took  steps  to  rescind,  when  it  tendered  back  $225,  the  premium 
named  in  the  bond,  and  gave  notice  of  its  intention  to  rescind  the 
same. 

It  appears  that  tliere  was  considerable  diflFerence  of  opinion 
between  the  parties  as  to  whether  the  loss  occurred  under  the  first 
or  second  bond,  and  this  difference  appears  to  have  existed  in  the 
minds  of  the  parties  at  the  time  of  the  renewal. 

The  plaintiff  claims  that  tlie  defendants,  at  the  time  of  the  issuing 
of  the  second  bond,  knew  of  the  failure  of  the  Yonkers  Hat  Com- 
pany, and  fraudulently  and  willfully  concealed  it  from  the  plaintiff 
for  the  purpose  of  inducing  the  latter  to  renew  tlie  bond,  whereas, 
if  that  fact  had  been  known  to  the  plaintiff,  it  would  not  have 
renewed  it.  It  must  be  observed,  however,  that  at  the  time  of  the 
issuing  of  the  second  bond  it  was  not  certain  that  the  entry  of  the 
final  decree  dissolving  the  corporation  would  occur  within  the  life 
of  such  renewed  bond.  The  fact  that  such  decree  was  actually 
entered  during  the  life  of  that  bond  does  not  change  the  condition 
of  things  wliich  existed  at  the  time  of  the  renewal.  At  any  rate, 
notice  was  given  to  the  plaintiff,  on  the  third  of  November,  of  the 
existence  of  the  debt  of  the  Yonkers  Company  and  of  tlie  appoint- 
ment of  temporary  receivers,  at  which  time,  or  within  a  reasonable 
time  thereafter,  the  plaintiff  was  bound  to  exercise  the  right  of  rescis- 
sion if  it  so  elected.  It  preferred,  however,  to  stand  by  and  speculate 
as  to  the  chances,  and  to  wait,  until  by  a  final  decree,  whenever  that 
might  occur,  the  loss  of  the  defendants  became  established  within  the 
life  term  of  its  bond,  when,  for  the  first  time,  it  claimed  to  exercise  its 
right  to  rescind.  The  company  knew  that  the  claim  was  barred  by  the 
terms  of  the  first  bond,  because  no  claim  for  this  loss  had  been  made 
under  it,  although  the  bond  itself  provided  that,  unless  notification 
of  any  loss  was  given  within  twenty  days  after  knowledge  of  the 
insolvency  of  the  debtor,  the  claim  therefor  should  be  forever  barred, 
and  we  may  assuine  that  it  had  this  clause  well  in  mind  at  the  time  of 
the  renewal. 

The  delay  of  five  months  was  unauthorized  and  unjust  to  the 
defendants.  The  plaintiff  assumed  the  risk  of  final  loss  occurring 
during  the  life  of  the  renewal,  and  upon  its  failure  to  rescind  the 
defendants  relied  to  their  injury.  They  did  not,  as  they  might  have 
done,  obtain  other  indemnity  from  another  similar  company  in  which 
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they  were  alio  insured  (this  fact  appears  in  the  evidence),  and  this 
omission  resulted  from  the  failure  of  the  plaintiff  to  notify  them  of 
its  intention  to  rescind  the  bond.  After  the  loss  liad  occurred,  and 
the  liability  of  the  plaintiff  had  become  a  fixed  fact,  within  the  life 
of  the  bond,  it  was  too  late  to  exercise  the  right  of  rescission.  Such 
delay  was  a  waiver  of  the  right  to  rescind,  if  not  a  ratification  of 
the  renewal,  and  the  plaintiff  was  guilty  of  laches^  which  estopped 
it  to  cancel  the  bond. 

We  find,  therefore,  that  there  was  no  fraudulent  suppression  of  a 
material  fact  by  the  defendants,  and  that  the  plaintiff  was  guilty  of 
laches  in  its  attempt  to  rescind  the  contract,  which  has  amounted  to 
a  waiver  of  such  right,  and  that  the  judgment  of  the  Special  Term 
will  not  be  disturbed. 

We  do  not  express  any  opinion  as  to  whether  the  plaintiff  is 
liable  for  the  loss  in  question  or  as  to  which  bond  the  loss  is  subject. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred,  except  Bartlett,  J.,  not  sitting. 
Judgment  affirmed,  with  costs. 


Joseph  Steinebt,  Jr.,  Appellant,  v.  William  H.  Sobet,  Respondent. 

Ajtutice  of  the  peace — jurisdiction  of,  over  the  offense  of  disturbing  an  assemblage 
met  for  religious  worship — scope  of  the  word  ** crime"  as  used  in  the  Code  of 
Criminal  Procedure, 

Section  274  of  the  Code  of  Criminal  Procedure  defined  the  offense  of  one  who  wiU- 
f  uUy  disturbs  an  assemblage  met  for  religious  worship  as  a  misdemeanor,  and 
left  its  punishment  open  to  the  provisions  concerning  misdemeanors  in  general ; 
and  as  it  did  not  show  any  intent  to  abrogate  the  existing  provisions  of  the 
Revised  Statutes  upon  that  subject,  giving  a  justice  of  the  peace  jurisdiction 
over  that  offense,  it  is  not  necessary  that  the  offense  should  be  prosecuted  by 
indictment,  and  a  justice  has  power  to  try  a  person  who  is  brought  before  him 
charged  with  that  offense. 

The  word  "crime"  is  not  used  in  the  Code  of  Criminal  Procedure  in  a  sense 
broad  enough  to  include  petty  offenses  subject  to  summary  convictions  by  a 
magistrate. 

Appeal  by  the  plaintiff,  Joseph  Steinert,  Jr.,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  ofSce 
App.  Div.— Vol.  XIV.        64 
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of  tlie  clerk  of  the  county  of  Queens  on  the  28th  day  of  October, 
1895,  upon  a  nonsuit  granted  by  the  court  after  a  trial  at  the  Queens 
County  Circuit. 

Henry  A.  MonforU  for  the  appellant. 

William  A,  Onderdonk^  for  the  respondent. 

CULLEN,  J.  : 

This  action  was  brought  against  the  defendant  for  false  imprison- 
ment. The  defendant  was  a  justice  of  the  peace  of  the  town  of 
North  Hempstead,  in  the  county  of  Queens.  The  complaint  alleged 
that  one  Rugge  made  a  complaint  on  oath  before  the  defendant,  as 
justice  of  the  peace,  charging  the  plaintiff  with  the  crime  of  disturb- 
ing a  religious  meeting;  that  the  plaintiff  was  arrested  on  such 
charge  and  brought  before  the  defendant ;  that  the  defendant,  with- 
out the  consent  of  the  plaintiff,  as  a  Court  of  Special  Sessions,  pro- 
ceeded to  try  the  plaintiff  on  said  charge,  convicted  him  and  sentenced 
him  to  pay  a  fine  of  twenty-iive  dollars,  or,  in  default,  to  stand  com- 
mitted not  exceeding  twenty-five  days ;  that  on  appeal  to  the  Court 
of  Sessions  of  Queens  county  the  judgment  of  conviction  was 
reversed  ;  that  the  plaintiff  was  detained  in  custody  during  said  trial 
and  was  compelled  to  employ  counsel  to  obtain  his  discharge.  Plain- 
tiff asserts  that  the  defendant  was  without  jurisdiction  to  try  the 
charge.  The  complaint  was  dismissed  on  the  pleadings,  and  from 
the  judgment  entered  on  such  dismissal  this  appeal  is  taken. 

Xo  complaint  is  made  because  the  defendant  assumed  to  act  as  a 
Court  of  Special  Sessions  instead  of  as  a  justice  of  the  peace,  nor  is 
there  any  claim  made  that  the  plaintiff  was  denied  a  trial  by  jury. 
The  contention  of  the  plaintiff  is  that  the  offense  with  which  he  was 
charged  is  made,  by  sections  274  and  275  of  the  Penal  Code,  a  mis- 
demeanor; that  it  is  not  one  of  those  misdemeanors  which,  by 
section  56,  Code  of  Criminal  Procedure,  a  Court  of  Special  Sessions 
was  authorized  to  try,  and  hence  that  the  magistrate  was  wholly 
without  jurisdiction  to  convict  or  punish  him  for  the  offense.  The 
correctness  of  this  claim  depends  on  the  determination  of  the  ques- 
tion, whether  the  provisions  of  sections  65  to  68,  article  VII,  and 
the  provisions  of  article  IX,  title  8,  chapter  20,  part  I,  Revised 
Statutes,  were  in  force  at  the  time  of  the  arrest  and  trial  of  the 
plaintiff.     These  provisions  gave  ample  authority  to  the  defendant, 
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as  a  jnstice  of  the  peace,  to  try  the  plaintiff  on  the  charge  and  to 
render  the  judgment  which  was  imposed  upon  liim.  At  that  time 
the  provisions  of  the  Revised  Statutes  cited  had  not  been,  in  terms, 
repealed,  though  section  64,  which  defined  the  oflFense  of  disturbing 
a  religious  meeting,  had  been  repealed  by  chapter  593  of  the  Laws 
of  1886.  The  effect  of  the  repeal  of  this  section  I  shall  discuss 
hereafter. 

The  principal  contention  of  the  plaintiff  is  that  the  enactment 
of  the  Code  of  Criminal  Procedure  and  Penal  Code  covered 
the  whole  subject  of  criminal  offenses  and  criminal  prosecutions, 
and  hence  operated  to  repeal  these  provisions  of  the  Revised  Stat- 
utes, as  inconsistent  with  such  Codes.  By  section  4  of  the  Code  of 
Criminal  Procedure  all  crimes  must  be  prosecuted  by  indictment, 
except  where  proceedings  are  had  for  removal  of  certain  officers 
and  crimes  arising  in  the  militia  or  in  the  land  or  naval  forces,  and 
"  4.  Such  crimes  as  are  hereinafter  or  in  special  statutes  specified  as 
cognizable  by  Courts  of  Special  Sessions  and  Police  Courts."  By 
section  274  of  the  Penal  Code,  a  person  who  willfully  disturbs  an 
assemblage  met  for  religious  worship  is  guilty  of  a  misdemeanor. 
The  proceedings  against  violators  of  the  Sabbath  law  and  dis- 
turbers of  religious  meetings,  authorized  by  the  Revised  Statutes 
to  be  prosecuted  before  magistrates,  were  not  cognizable  by  Courts 
of  Special  Sessions  nor  by  Police  Courts,  either  by  the  Code  of 
Criminal  Procedure  or  by  other  statutes.  It  is,  therefore,  insisted 
that  such  offenses  could  only  be  prosecuted  by  indictment. 

It  is  undoubtedly  true  that  the  term  "  crime  "  is,  within  many  defi- 
nitions to  be  found  in  dictionaries  and  in  text  writers,  broad  enough 
to  include  tlie  offense  with  which  the  plaintiff  was  charged.  Mr. 
Bishop,  in  his  work  on  Statutory  Crimes,  devotes  many  sections  to  the 
discussion  of  the  violation  of  the  ordinances  and  by-laws  of  municipal 
corporations,  treating  such  violations  as  crimes.  But  whatever 
be  the  correct  and  accurate  definition  of  the  word  "  crime,"  I  think 
that  it  is  not  used  in  the  Code  of  Criminal  Procedure  in  a  sense 
broad  enough  to  include  petty  offenses  subject  to  summary  convic- 
tions by  a  magistrate.  In  the  Code  crimes  are  divided  into  felonies 
and  misdemeanors,  and  no  provision  is  found  for  the  trial  of  either 
before  a  magistrate,  as  such.  Yet  the  Code  at  length  prescribes  the 
forms  and  methods  of  procedure  in  cases  of  bastardy,  in  proceedings 
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tinder  the  Poor  Law,  and  proceedings  against  vagrants  and  disor- 
derly persons.  These  are  termed  in  the  Code  not  prosecotionfi  for 
crime,  but  "  special  proceedings  of  a  criminal  nature."  Proceedings 
in  cases  of  bastardy  and  in  cases  under  the  Poor  Laws  may  be  consid- 
ered as  not  penal,  but  only  as  means  to  enforce  the  discharge  of 
legal  obligations.  But  proceedings  against  vagrants  and  in  certain 
cases  against  disorderly  persons  are  as  essentially  punitive  as  any 
sentence  imposed  for  crime.  It  is,  therefore,  apparent  that  too 
broad  a  significance  must  not  be  given  to  the  term  "  crime  "  as  used 
in  the  Code.  This  distinction  in  nomenclature  existed  prior  to  the 
Code.  The  title  of  part  4  of  the  Revised  Statutes  is:  "An  act 
concerning  crimes  and  punishments;  proceedings  in  criminal  cases; 
and  prison  discipline."  Yet  in  this  part  of  the  Revised  Stat- 
utes the  proceedings  against  vagrants,  disorderly  persons,  Sab- 
bath breakers  or  disturbers  of  religions  meetings  are  not  to  be 
found.  These  all  occur  in  chapter  20  of  part  I,  entitled,  "  Of  the 
internal  police  of  the  State."  It  thus  appears  that,  however  inac- 
curate or  illogical  the  distinction  may  be,  summary  proceedings  for 
petty  offenses  leading  to  disorder  have  been  considered,  not  as  prose- 
cutions for  crimes,  but  for  offenses  against  police  regulations.  The 
repealing  section  of  the  Code  of  Criminal  Procedure  (§  962)  pro- 
vides :  "  This  Code  applies  to  criminal  actions  and  to  all  other  pro- 
ceedir^  in  criminal  cases  which  are  herein  provided  for  from  the 
tim^  when  it  takes  effect."  Summary  proceedings  for  the  punish- 
ment of  profane  swearing.  Sabbath  breaking  and  disturbing  religious 
meetings  were  not  provided  for  by  the  Code  and  are  hence  not 
affected  by  it. 

An  explanation  of  the  whole  subject  will  be  found  in  the  orig- 
inal note  of  the  codifiers  to  section  39  (present  section  260),  Penal 
Code.  It  there  appears  that  it  was  not  intended  to  abrogate  all  the 
summary  proceedings  which  have  been  discussed.  On  the  contrary, 
it  appears  that  these  proceedings,  so  far  as  the  Sunday  laws  are  con- 
cerned, were  intended  to  be  provided  for  by  sections  849  to  853  of 
the  Political  Code.  The  codifiers  recommended,  however,  that  the 
definition  and  punishment  of  Sabbath  breaking  should  be  treated  in 
the  Penal  Code,  while  the  provisions  of  the  Revised  Statutes  should 
be  either  allowed  to  stand  in  the  Political  Code  or  l)e  incorporated  in 
the  Criminal  Code.     The  Political  Code  never  having  been  adoptedy 


Digitized  by 


Google 


STEINERT  V,  SOBEY.  509 

App.  Div.]  Second  Dbpartmekt,  Fbbruaky  Term,  1897. 

and  the  proviBions  of  the  Eevised  Statutes  not  havmg  been  repealed^ 
we  tliink  the  subject  stands  unaltered  except  as  to  definition  of  the 
offenses  by  either  the  Penal  Code  or  Code  of  Criminal  Procedure. 
In  The  Matter  of  Erhe  (13  Misc.  Rep.  404:)  Justice  Bartlett  held 
that  the  provisions  of  the  Eevised  Statutes  as  to  Sabbath  breaking 
still  remained  in  force.  A  contrary  conclusion  would  have  led  to 
the  curious  result  that  probably  the  least  serious  of  all  misde- 
meanors, involving  the  maximum  punishment  of  ten  dollars  fine 
and  five  days'  imprisonment,  could  be  prosecuted  only  by  indictment. 

The  state  of  the  law  concerning  the  offense  of  disturbing  a 
religious  meeting  varies  slightly  from  that  concerning  Sabbath 
breaking,  but  not  sufficiently  to  affect  the  conclusion  reached.  Dis- 
turbing a  religious  meeting  was  a  misdemeanor  at  common  law,  and 
could  be  prosecuted  by  mdictment,  notwithstanding  the  provisions 
of  the  Eevised  Statutes  for  its  summary  punishment,  which  were 
held  to  be  only  cumulative  {People  v.  Crowley^  23  Hun,  412  ;  Peo- 
ple V.  Degey^  2  Wheel.  Cr.  Cas.  135),  though  a  punishment  in  one 
proceeding  would  have  precluded  a  punishment  in  the  other. 
When,  therefore,  the  Penal  Code  (§  274)  defined  the  offense  as  a 
misdemeanor,  and  left  its  punishment  open  to  the  provisions  con- 
cerning misdemeanors  in  general,  it  did  not  show  any  intent  to 
abrogate  the  provisions  of  the  Eevised  Statutes  on  the  subject.  It 
did,  doubtless,  modify  and  repeal  the  common  law  on  the  subject, 
except  so  far  as  saved  in  the  terms  of  the  definition,  but  there  is  no 
greater  inconsistency  in  the  offense  being  subject  to  summary  prose- 
cution before  a  magistrate  and  by  indictment  under  the  Penal  Code 
than  there  was  in  the  previous  condition  of  the  law. 

By  chapter  593,  Laws  of  1886,  the  Legislature  repealed  section  64 
of  the  article  above  recited,  which  defined  the  offense  of  disturbing 
religious  meetings.  This  act,  which  seems  to  be  a  general  repealing 
law  of  all  previous  legislation  deemed  inconsistent  with  or  rendered 
unnecessary  by  the  enactment  of  the  Penal  Code  and  Code  of 
Criminal  Procedure,  did  not  repeal  the  subsequent  sections  of  that 
article,  or  those  of  the  following  one,  which  prescribed  the  proceed- 
ings against  persons  committing  this  offense.  I  concede  that  had 
the  section  repealed  been  the  only  provision  making  the  disturbance 
of  religious  meetings  an  offense,  the  mere  fact  that  there  were  con- 
tinued in  force  the  machinery  for  prosecuting  such  offense  and  the 
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punishment  prescribed  for  it,  would  not  have  continued  the  offense 
itself.  But  at  the  time,  and  for  some  years  previous,  there  had 
been  another  definition  of  the  offense  found  in  the  Penal  Code,  a 
definition  differing  somewhat  from  that  contained  in  the  Revised 
Statutes.  When,  therefore,  the  earlier  definition  of  the  offense  was 
obliterated,  but  the  proceedings  for  punishing  it  and  the  extent  of 
the  punishment  by  those  proceedings  left  in  force  almost  ostenta- 
tiously, for  the  Repealing  Act  divides  the  article  in  two,  I  think  it 
must  have  been  intended  that  the  proceedings  should  still  continue, 
but  that  the  offense  intended  to  be  proceeded  against  was  to  be 
that  defined  and  limited  by  the  provisions  of  the  section  of  the 
Penal  Code. 

We  are,  therefore,  of  the  opinion  that  the  defendant,  as  justice 
of  the  peace,  had  power  to  try  the  charge  on  which  the  plaintiff 
was  brought  before  him,  and  it  becomes  unnecessary  to  determine 
whether,  in  case  he  was  without  jurisdiction  over  the  offense,  his 
error  was  so  far  judicial  as  to  give  him  immunity  from  suit,  under 
the  doctrine  of  Austin  v.  Vroo7nan  (128  N.  Y.  229). 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concurred,  except  Bartlett,  J.,  not  sitting. 
Judgment  unanimously  affirmed,  with  costs. 


Charles  Cooper  Clark,   Appellant,  v.   Bayard  Thayer, 

Respondent. 

Negligence — coUidon  beyond  the  finish  line  of  a  yacht  rtice — members  of  a  ffoehi 
club  are  bound  by  its  rules  —  waiver  of  the  provisions  of  the  Navigation  Late, 

In  a  race  between  yachts  of  the  New  York  Yacht  Club,  whose  rules  provided 
that  **  all  yachts  not  racing  must  be  kept  to  leeward  and  out  of  the  way 
of  racing  yachts,"  a  collision  occurred  a  short  distance  beyond  the  finish  line 
between  two  yachts  belonging  to  that  club,  one  of  which  was  in  advance  aod 
to  the  lee  of  the  other,  and  was  not  in  the  race,  and  the  other  of  which  was  in 
the  race  and  ran  into  the  former  one,  while  both  yachts  were  running  free, 
with  the  wind  on  the  same  side.  The  niles  of  navigation  enacted  by  Congress 
required  the  yacht  in  the  rear  to  keep  out  of  the  way  of  the  other  yacht  which 
was  to  the  leeward. 
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In  an  action  brought  to  recover  damages  for  the  injury  to  the  yacht  which  was 
in  advance  caused  by  such  collision. 

Held,  that  the  trial  justice  properly  charged  the  jury  that,  while  the  navigation 
laws  of  the  United  States  were  imperative,  they  could  be  waived  by  persons 
who  were  willing  to  waive  them,  and,  therefore,  that  the  rule  of  the  yacht 
club  as  to  its  members  governed  ; 

That  this  rule  not  only  applied  over  the  course  itself,  but  also  for  a  reasonable 
distance  after  crossing  the  finish  line,  so  as  to  enable  the  racing  yachts  to 
shorten  sail  and  get  rid  of  their  canvas  ;  that  if  the  accident  occurred  within 
this  reasonable  distance,  and  the  plaintiff  had  not  explained  why  he  was  there, 
he  was  guilty  of  contributory  negligence  ;  but  that,  if  he  was  beyond  that 
reasonable  limit,  he  became  subject  to  the  rules  of  navigation  as  established  by 
the  act  of  Congress,  and  the  defendant  must  then  explain,  if  he  could,  how  it 
was  that  he  overtook  and  ran  into  or  collided  with  plaintiff's  vessel. 

The  Appellate  Division  considered  that  the  questions  of  negligence  and  con- 
tributory negligence  were  questions  proper  for  the  consideration  of  the  jury. 

Appeal  by  the  plaintiff,  Charles  Cooper  Clark,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Trial  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  10th 
day  of  April,  1896,  setting  aside  the  verdict  of  a  jury  in  his  favor, 
rendered  after  a  trial  at  said  term. 

This  appeal  was  transferred  from  the  first  department  to  the  sec- 
ond department. 

George  Richxirds^  for  the  appellant. 

Peter  B.  Olney^  Sigoumey  Butler  and  Charles  F.  Adama^  2d.y 
for  the  respondent. 

Per  Curiam: 

This  action  is  brought  to  recover  damages  for  injuries  to  the  plain- 
tiff's person  and  also  to  his  property,  caused  by  a  collision  between 
defendant's  yacht  and  that  of  the  plaintiff,  in  Newport  harbor. 
Both  yachts  were  in  the  fleet  of  the  New  York  Yacht  Club  on  its 
annual  cruise.  On  the  cruise  there  appear  to  have  been  races  from 
harbor  to  harbor  for  such  vessels  of  the  fleet  as  the  owners  might 
choose  to  enter.  The  run  was  from  New  London  to  Newport  har- 
bor. There  were  some  ninety  or  one  hundred  vessels  in  the  fleet, 
of  which  some  thirty  odd  entered  the  race  between  those  two  points. 
The  goal  of  the  race  was  an  imaginary  line  between  the  stakeboat 
in  the  entrace  to  Newport  harbor  and  a  point  on  the  shore.    Def  end- 
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ant's  yacht  competed  in  the  race.  That  of  the  plaintiff  did  not. 
The  collision  took  place  in  Newport  harbor  beyond  the  finish  line  of 
the  race.  How  far  beyond  that  line  the  accident  happened  involves 
the  most  serions  conflict  of  fact  in  the  case.  The  plaintiffs  yacht 
was  in  advance  of  that  of  the  defendant,  so  that  the  defendant's 
yacht  was  an  "  overtaking  vessel."  Both  yachts  were  running  free, 
with  the  wind  on  the  same  side.  The  plaintiff's  yacht  was  to  the 
leeward.  It  was,  therefore,  the  duty  of  the  defendant's  yaclit^ 
under  the  rules  of  navigation  enacted  by  Congress,  to  keep  out  of 
the  way  of  the  plaintiff's  yacht,  except  for  the  application  of  a  rule 
of  the  club.     This  rule  is  as  follows : 

"Yachts  not  in  Rages. 
"All  yachts  not  racing  must  be  kept  to  leeward  and  out  of  the 
way  of  racing  yachts." 

We  think  this  rule  bound  the  plaintiff,  as  a  member  of  the  club, 
and  so  the  trial  court  properly  held.  We  tliink  it  also  clear  tliat  this 
rule  applied  not  only  to  the  course  from  start  to  finish,  but  for  a 
reasonable  distance  after  the  finish.  But  from  the  finish  line  the 
club  rule  did  not  apply  with  the  same  force  as  it  did  to  the  course 
of  the  race  itself.  Of  course  the  object  of  the  race  was  to  test  the 
speed  of  the  boats.  To  be  a  fair  test  it  was  requisite  that  the  com- 
peting vessels  should  not  be  subject  to  unnecessary  obstruction. 
For  this  purpose  the  rule  was  that  the  non-racing  yachts  should  keep 
out  of  the  way.  It  was  equally  requisite  that  they  should  not  be 
in  front  of  the  finish  line  in  such  position  as  to  compel  the  racing 
yachts  to  change  their  course  while  in  the  race  or  prevent  such 
yachts  from  using  all  their  sail.  But  if  the  racing  yacht  held  its 
course  to  the  finish  line,  we  think  from  that  point  it  was  its  duty  to 
observe  the  regular  rules  of  navigation,  so  far  as  its  speed,  position 
and  the  condition  of  its  sails  permitted.  As  already  stated,  the  tes- 
timony as  to  the  place  where  the  accident  happened,  with  reference 
to  the  finish  line,  was  very  contradictory.  The  learned  trial  court 
charged  the  jury  that  while  the  navigation  laws  of  the  United  States 
were  imperative,  they  could  be  waived  by  persons  who  were  willing 
to  waive  them,  and,  therefore,  that  the  rule  of  the  yacht  club,  as  to 
its  members,  governed.  It  also  charged  that  the  rule  not  only 
applied  over  the  course  itself,  but  for  a  reasonable  distance  after 
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crossing  the  finish  line,  to  enable  the  racing  yachts  to  shorten 
sail,  and  get  rid  of  canvas ;  that  if  the  accident  occurred  within  this 
reasonable  distance,  and  the  plaintiff  had  not  explained  why  he  was 
there,  then  he  was  guilty  of  negligence  which  contributed  to  the 
injury,  and  precluded  a  recovery  ;  that  if,  however,  he  was  beyond 
that  limit,  then  he  was  subject  to  the  rules  of  navigation  as  estab- 
lished by  the  act  of  Congress,  and  it  was  incumbent  upon  the  defend- 
ant to  explain,  if  he  could,  how  it  was  that  he  overtook  and  ran 
into  or  collided  with  the  plaintiff's  vessel.  We  think  this  was  a 
perfectly  fair  and  entirely  accurate  statement  of  the  law  applicable 
to  the  subject.  Certainly  the  defendant  had  no  reason  to  complain 
of  it,  nor  did  he  complain.  Under  this  charge  the  jury  found  a 
verdict  in  favor  of  the  plaintiff  for  $4,500  damages  for  injury  to  his 
person,  and  $450  damages  for  injuries  to  his  yacht.  Subsequently, 
on  motion  for  a  new  trial,  the  verdict  was  set  aside  as  against  the 
weight  of  evidence,  and  also  because  the  evidence  did  not  justify  the 
amount  allowed  for  inj^fies  to  the  yacht. 

We  have  examined  the  exhaustive  opinion  delivered  by  the  trial 
judge  granting  a  new  trial,  but  it  has  failed  to  satisfy  us  that  the 
verdict  was  so  manifestly  against  the  evidence  as  to  justify  the  court 
in  setting  it  aside.  We  think  there  was  a  clear  cut  question  of  fact 
to  be  determined  by  the  jury.  As  already  said,  we  think  the  defend- 
ant's yacht,  up  to  the  finish  line,  had  the  right  to  keep  her  course 
absolutely,  without  deviation  on  account  of  the  plaintiff's  boat,  and 
also  to  carry  every  yard  of  canvas  that  was  thought  advantageous. 
If  it  was  certain  that  from  so  holding  her  course,  or  from  the  sail 
she  carried,  the  collision  with  the  plaintiff's  boat  had  been  caused,  we 
would  be  clear  that  the  plaintiff  was  at  fault,  and  could  not  recover. 
But  after  the  finish  line  was  passed,  then  it  was  the  duty  of  the 
defendant's  yacht  to  observe  the  ordinary  rules  of  navigation,  so  far 
as  her  speed,  position  and  condition  and  the  surrounding  circum- 
stances permitted.  She  was,  therefore,  bound  to  keep  away  from 
the  plaintiff's  boat,  if  that  were  practicable.  Whether  it  was  prac- 
ticable or  not  was  a  fairly  debatable  question  on  the  evidence  in 
tliis  case.  So,  also,  on  the  question  of  the  plaintiff's  contributory 
negligence.  If  the  circumstances  were  such  that  the  defendant's 
yacht  could  have  borne  away,  the  master  of  the  plaintiff's  boat  was 
App.  Div.— Vol.  XIV.        65 


Digitized  by 


Google 


514  CLARK  V.  THAYER. 

Second  Department,  Februaky  Term,  1897.  [Vol.  14- 

justified  in  holding  his  course,  and  assuming  the  defendant's  boat  wonld 
comply  with  the  rules  of  navigation.  For  at  that  time  the  existence  of 
the  race  had  no  bearing  on  the  manoeuvering  of  defendant's  yacht. 
The  race  had  been  won  or  lost  already.  There  was,  at  the  time  of 
the  collision,  no  reason  why  the  racing  yacht  should  have  the  superior 
right  of  way  over  the  non-racing  yacht,  a  right  of  way  denied  to  it 
both  by  the  act  of  Congress  and  also  by  the  ordinary  navigation 
rules  of  the  club.  The  race  had  this  effect,  and  this  only :  It  had 
brought  the  defendant's  yacht  to  the  position  that  it  occupied,  car- 
rying all  sail,  but  on  the  evidence  the  jury  could .  have  found  that  it 
was  not  the  position  of  the  defendant's  yacht,  nor  tlie  sail  she  car- 
ried, but  her  failure  to  bear  away,  which  caused  the  injury.  Indeed, 
the  question  of  the  plaintiff's  contributory  negligence  and  the  defend- 
ant's negligence  are  so  interwoven  as  to  be  difficult  of  separation. 
We  think  on  both  there  was  a  fair  dispute  of  fact  for  the  jury  to 
decide. 

The  defendant  has  offered  to  remit  that  ji»rt  of  the  verdict  which 
awards  him  compensation  for  the  injury  to  his  boat.  This  offer 
removes  from  the  case  the  question  of  the  sufficiency  of  the  evi- 
dence to  justify  the  verdict  in  this  respect. 

The  order  granting  motion  for  a  new  trial  should  be  i-eversed, 
without  costs,  on  defendant  stipulating  to  deduct  from  the  verdict 
the  sum  of  $450. 

All  concurred. 

Order  granting  motion  for  new  trial  reversed  and  judgment 
unanimously  directed  for  plaintiff  on  verdict,  with  costs,  if  plaintiff 
stipulates  within  twenty  days  to  deduct  from  the  verdict  the  sum  of 
$450.     In  default  of  such  stipulation,  order  affirmed,  with  costs. 
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Alexandra  Wihnyk,  an  Infant,  by  Max  Wihnyk,  her  Guardian 
ad  Litem,  Respondent,  v.  Second  Avenue  Railroad  Company, 
Appellant. 

Negligence  —  duty  of  a  horse  car  driver  to  have  his  car  under  control  at  street  cross- 
ings—  whether  a  child  is  sui  juris  is  far  the  jury  —  weight  of  evidence  —  amount 
of  a  verdict. 

Where  a  driver  of  a  street  horse  car,  when  distant  forty  feet  from  them,  can  see 
two  women  and  seven  small  children,  two  of  whom  are  being  carried,  endeavor- 
ing to  cross  a  street  at  a  crosswalk,  a  duty  of  active  vigilance  is  imposed  upon 
him  to  have  his  horses  and  car  well  under  control. 

The  question  whether  a  child,  nine  years  and  two  months  old,  is  sui  juris,  must 
be  determined  by  the  jury,  as  must  ordinarily  the  questions  of  negligence  and 
contributory  negligence. 

The  court  will  not  set  aside  a  verdict  rendered  in  an  action,  merely  because  the 
witnesses  of  the  defendant  outnumber  those  of  the  plaintiff. 

Where,  as  a  consequence  of  an  injury,  a  child  becomes  practically  an  idiot,  a  ver- 
dict in  its  favor  for  $8,500  is  not  excessive. 

Appeal  by  the  defendant,  the  Second  Avenue  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiflF,  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  12th  day  of  March,  1896,  upon  the  verdict  of  a  jury  for 
$8,500,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
11th  day  of  March,  1896,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

This  appeal  was  transferred  from  the  first  department  to  the 
second  department. 

Payson  Merrill^  for  the  appellant. 

Frederic  E,  Perham  and  David  Leventritt^  for  the  respondent. 

CULLEN,  J. : 

This  action  is  to  recover  damages  for  personal  injuries.  The 
plaintiff  is  an  infant,  and  at  the  time  of  the  accident  was  nine  years 
and  two  months  old.  At  the  time  of  the  occurrence  in  question,  a 
Sunday  afternoon  in  June,  1893,  the  plaintiff,  in  company  with  her 
mother,  two  brothers  and  two  sisters,  was  proceeding  easterly  on  the 
south  side  of  Seventy-second  street,  in  the  city  of  New  York.  Of 
these  five  children,  the  oldest  was  a  boy,  then  not  quite  eleven  years; 
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the  youngest,  a  babe  in  the  mother's  arms.  They  were  accompanied 
by  Mrs.  Nader,  who  had  with  her  her  two  children,  one  of  tliem 
also  a  child  in  arms.  When  the  party  reached  First  avenue,  the 
plaintiff  and  her  youngest  brother  were  in  front.  The  near  or 
down-town  track,  on  First  avenue,  was  clear,  but  on  the  f urtlier, 
or  uptown  track  a  car  was  approaching  from  the  south.  From  this 
point  there  is  a  sharp  conflict  between  the  parties  as  to  what  occurred. 
On  the  part  of  the  plaintiff,  her  mother  testified  that  the  car  was 
distant  some  forty  feet  or  more  when  the  plaintiff  reached  the  first 
track ;  that  the  driver  did  not  notice  the  child  or  apply  the  brake, 
but  struck  his  horses  with  his  reins,  causing  them  to  go  faster ;  that 
the  plaintiff,  as  she  crossed  the  track,  was  struck  by  the  horses  and 
knocked  down.  The  child  was  taken  from  under  the  car  just  in 
front  of  the  forward  wheel.  In  this  statement  the  mother  was  sub- 
stantially corroborated  by  the  testimony  of  Mrs.  Nader  and  by  that 
of  her  eldest  son.  For  the  defendant,  it  was  asserted  that  tlie  driver 
saw  the  child  and  applied  the  brake ;  and  on  the  dominant  question 
as  to  how  the  child  came  to  be  struck,  the  testimony  of  seven  wit- 
nesses produced  by  the  defendant  was  to  the  effect  that  the  plaintiff 
had  crossed  safely  in  front  of  the  horses  and  was  injured  on  her 
return  to  her  mother.  Two  of  these  witnesses  say  that  the  accident 
occurred  as  the  plaintiff  was  proceeding  westward  ;  that  she  tripped 
on  the  rail  and  fell ;  while  the  other  five  state  that  plaintiff  reached 
her  mother  safely  and  then  broke  away  from  her  and  was  going  east 
for  the  second  time  when  she  was  struck  by  the  horses. 

The  counsel  for  the  appellant  insists  that  neither  the  plaintiff's 
freedom  from  negligence  nor  the  negligence  of  the  driver  was  estab- 
lished, and  that  the  motion  to  dismiss  the  complaint  should  have 
been  granted.  We  think  that  both  questions  were  properly  for  the 
jury.  The  accident  occurred  practically  at  the  crosswalk.  At  such 
places,  the  drivers  of  vehicles  must  anticipate  the  probable  presence 
of  pedestrians  and  be  on  their  guard  to  avoid  injuring  them  {Murphy 
V.  Orr^  96  N.  Y.  14),  and  in  this  the  present  case  differs  from  that 
of  FenUm  v.  Second  Ave.  E.  li,  Co.  (126  N.  Y.  625).  The  car- 
riageway  of  the  avenue  was  quite  broad,  and  had  the  driver  been 
careful  he  would  have  seen  two  women,  with  seven  small  children, 
two  of  them  in  arms,  seeking  to  cross  the  street.  Such  a  sight 
should  necessarily  have  imposed  upon  him  the  duty  of  active  vigi- 
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lance  when  he  sought  to  drive  over  the  crossing.  He  should  have 
had  his  team  and  car  well  under  control.  If  he  had  such  control 
and  proceeded  towards  the  crossing  carefully  and  the  child  had  sud- 
denly appeared  in  front  of  his  horses,  without  any  reason  on  his 
part  to  expect  her  presence,  doubtless  he  would  have  been  guilty  of 
no  negligence.  But  the  plaintiflE's  evidence  went  to  prove  a  con- 
trary state  of  facts.  It  tended  to  e8tal)lish  that  the  driver,  instead 
of  keeping  his  team  under  control,  increased  the  speed  of  his  horses ; 
that  he  did  not  apply  the  brake,  and  that,  at  a  distance  of  fifty  feet 
or  more,  he  should  have  seen  the  plaintiff,  with  the  other  children, 
crossing  the  track.  If  these  were  the  facts  and  the  horses  struck 
the  child  while  she  was  crossing  on  the  crosswalk  in  the  same  direc- 
tion in  which  she  had  been  previously  moving,  it  was  negligence  on 
the  part  of  the  driver  to  have  run  her  down,  or  at  least  the  jury 
might  have  so  found.  Assuming  these  facts,  we  do  not  see  how  the 
present  case  can  be  distinguished  from  that  of  Stone  v.  Dry  Dock,  etc, 
H.  li,  Co.  (115  N.  Y.  102).  The  case  cited  is,  we  think,  also  a  con- 
trolling authority  for  the  propriety  of  submitting  to  the  jury  the 
question  of  the  contributory  negligence  of  the  plaintiff  and  also  the 
question  whether  she  was  non  sui  juris.  In  fact,  the  two  questions 
of  the  contributory  negligence  of  the  plaintiff  and  the  negligence 
of  the  driver  are  so  interwoven  in  this  case  as  to  be  difficult  of  sepa- 
ration. While  the  negligence  of  the  parties  was  doubtless  properly 
left  to  the  jury,  as  wall  as  the  question  of  the  facts  from  which  such 
negligence  could  be  inferred,  it  is  apparent  that,  if  the  story  of  the 
plaintiff's  witnesses  is  true,  she  was  free  from  fault  and  the  driver 
was  to  blame ;  while,  if  the  witnesses  for  the  defense  testify  cor- 
rectly, the  plaintiff,  if  aid  juris,  was  negligent,  and  whether  she 
was  sui  juris  or  not,  the  defendant  was  wholly  blameless. 

We  are  asked  to  set  aside  this  verdict  as  against  the  weight  of 
evidence.  To  justify  such  action  by  the  court  a  very  clear  case 
mast  be  made  to  appear.  It  is  not  sufficient  that  we  would  have 
found  the  other  way ;  it  must  be  clear  that  the  jury  have  erred. 
Ordinarily  the  credibility  and  accuracy  of  witnesses  is  for  the  jury, 
and  witnesses  are  to  be  weighed,  not  numbered.  As  to  the  circum- 
stances of  the  accident,  three  witnesses  testified  for  the  plaintiff. 
Two  of  these  were  interested,  the  mother  and  brother.  For  the 
defendant,  seven  witnesses  gave  evidence  of  the  occurrence.     These 
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were  the  driver  and  conductor,  three  passengers  and  two  bystanders. 
The  last  five  are  apparently  without  interest  in  the  controversy. 
The  preponderance  of  numbers  is,  therefore,  doubtless  with   the 
defendant,   but  there   were   marked  discrepancies  in  the  various 
accounts  of  the  transaction  narrated  by  these  witnesses.     Two  of 
the   passengere  placed  the  occurrence   at   the   upper  crossing   of 
Seventy-second  street,  while  it  was  undoubtedly  at  the  lower.     This 
error  we  consider  as  of  no  importance.     It  was  the  circumstances  of 
the  accident,  not  its  precise  locality,  which  would  be  most  impressed 
on  the  memory  of  the  observers.     But  in  the  story  of  the  occur- 
rence there  was  a  marked  variation  between  the  statements  of  the 
witnesses  for  the  defense.     The  driver  and  conductor  testified  posi- 
tively that  the  plaintiff  was  going  from  the  east  to  the  west,  when 
she  tripped  on  the  rail  and  fell.     The  other  witnesses  testify  that 
the  plaintiff  had  returned  to  her  mother  and  started  to  the  east  for 
a  second  time,  when  she  was  struck  by  the  horses.     Now,  this  does 
not  necessarily  show  that  either  of  the  witnesses  was  designedly 
untruthful,  but  it  does  show  how  easily  eye-witnesses  of  any  occur- 
rence occupying  so  brief  a  period  as  that  elapsing  in  this  case  may 
be  mistaken  as  to  a  vital  detail  of  the  affair.     The  weight  of  the 
testimony,  therefore,  tended  to  show  that  the  plaintiff  was  injured 
while  proceeding  easterly,  as  her  witnesses  testified.     This  would 
eliminate  the  testimony  of  the  driver  and  conductor,  and  the  real 
dispute  which  then  remained  was  whether  she  had  previously  crossed 
the  car  track  or  not.     Now,  even  on  this  question  there  is  a  pre- 
ponderance  in   number   of   witnesses   against    the    plaintiff.     But 
reduced  it  is  now  only  five  to  three.     One  of  the  witnesses  (Newell), 
a  passenger,  testifies  that  when  the  mother  cried  out  the  car  was 
some  twenty -five  feet  away.     If  this  were  the  case,  it  would  seem  to 
have  been  possible  to  avoid  running  down  the  plaintiff,  for  the  tes- 
timony of  the  conductor  is  that  the  car  might  have  been  stopped  in 
a  distance  of  twelve  feet.     I  do  not  think  it  profitable  to  push  the 
analysis  of  the  testimony  much  further.     I  do  not  say  that  on  this 
testimony  we  would   not  have  decided  the  case  in  favor  of  the 
defendant.     But  as  the  case  necessarily  involves  the  question  not 
only  of  the  credibility,  but  the  accuracy  of  the  witnesses  and  an 
analysis  of  their  testimony  to  see  how  far  it  was  likely  to  be  tme, 
and  as  the  case  contains  no  central  or  dominating  fact  necessarily 
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determiniDg  the  truth  between  the  conflicting  stories,  we  do  not  feel 
justified  in  interfering  with  the  verdict  of  the  jury. 

Nor  are  we  justified  in  interfering  with  the  award  of  damages  in 
this  case.  It  was  claimed,  on  the  part  of  the  plaintiff,  that  as  a 
result  of  the  injury  which  she  received  on  this  occasion  she  became 
practically  an  idiot.  This  was  controverted  by  the  defendant,  but 
the  question  was  one  of  fact  for  the  jury.  If  the  claim  on  plain- 
tiflPs  part  was  substantiated,  the  amount  awarded  her  cannot  be  said 
to  be  excessive. 

The  judgment  and  order  denying  motion  for  a  new  trial  should 
be  affirmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Stephen.  Matherson,  Eespondent,  v.  Henrt  Belden,  Appellant, 
Impleaded  with  George  W.  Edwards. 

Partnership  —  a  pi'omise  by  one  partner  to  look  to  a  contimting  partner — cofinderor 
tion  of  an  assignment  by  a  retiring  partner  to  the  latter  of  his  interest  in  ths  firm  — 
assumption  of  an  individual  liability. 

A  firm  was  composed  of  three  partners,  two  of  whom  had  agreed  to  construct  a 
railroad,  in  the  profits  of  which  all  were  to  share;  the  two  became  financially 
embarrassed,  and  one  of  them  then  proposed  either  to  have  a  receiver  of  the 
firm  property  appointed  or  to  retire  with  the  consent  of  the  others,  and 
assign  his  interest  in  the  firm  to  his  associate,  to  whom  alone  the  third  partner 
should  agree  to  look  for  any  claim  under  the  contract,  which  latter  alternative 
was  accepted. 

Held,  that  the  promise  was  sustained  by  an  ample  consideration  in  the  assignment 
by  the  retiring  partner  of  his  interest  in  the  firm,  and  also,  it  seems,  by  the 
assumption  by  his  associate  of  a  several  individual  responsibility. 

Appeal  by  the  defendant,  Henry  Belden,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  15th  day 
of  January,  1895,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  New  York  Special  Term,  and  also  from  a  final  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  29th  day  of  Novem- 
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ber,  1895,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  New  York  Special  Term  upon  an  accounting. 

This  appeal  was  transferred  from  the  first  department  to  the 
second  department. 

John  J.  Crmqford,  for  the  appellant. 

W.  11.  Van  Steenbergh,  for  the  respondent. 

CULLEN,  J. : 

The  plaintiff  and  defendants  entered  into  an  agreement  whereby 
the  defendants  were  to  organize  a  railroad  company  and  make  with 
it  a  contract  for  the  construction  of  its  road,  taking  the  bonds  and 
stocks  of  the  company  in  payment ;  the  defendants  were  to  constnict 
the  road  and  dispose  of  the  securities,  and  the  profits,  whether  cash, 
securities  or  property,  were  to  be  divided  between  the  parties,  one 
half  to  the  plaintiff  and  one-quarter  to  each  of  the  defendants.  Dur- 
ing the  progress  of  the  work  the  defendants  became  financially 
embarrassed  and  disputes  arose  between  them.  These  were  settled 
by  the  defendant  Belden  assigning  to  his  co-defendant  all  the  for 
mer's  interest  in  the  construction  contract,  and  thereupon  the  part- 
nership existing  between  them  was  dissolved.  The  defendant 
Edwards  assigned  the  contract  to  one  Ingham,  through  whose  aid 
the  road  was  completed.  By  the  settlement  between  Ingham  and 
Edwards,  it  appears  that  Edwards  retained  $6,100  in  bonds.  These 
bonds  had  been  received  by  Edwards  and  Belden  before  the  disso- 
lution. As  under  the  agreement  Ingham  was  to  pay  all  the  cost  of 
the  work,  these  bonds  constituted  the  profits  realized  by  Edwards  on 
the  contract.  The  plaintiff  sued  for  an  accounting  and  his  share  of 
the  profits,  alleging  that  the  agreement  was  executed  by  the  defend- 
ants as  partners.  The  defendant  Belden  answered,  denying  that  he 
and  Edwards  entered  into  the  agreement  with  the  plaintiff  as  partners, 
and  also  denying  the  receipt  by  him  of  any  of  the  securities.  He 
further  alleged  his  assignment  to  Edwards,  the  dissolution  of  the 
firm,  and  that  the  plaintiff  agreed  to  look  to  the  defendant  Edwards 
alone  for  any  claim  he  might  have  under  the  contract.  On  the  trial 
evidence  was  given  by  the  appellant  tending  to  show  that,  before 
the  assignment  and  dissolution  of  the  firm,  at  a  meeting  between  the 
plaintiff,  Edwards  and  himself,  the  appellant  insisted  that  the  firm 


Digitized  by 


Google 


MATHERSON  v.  BELDEN.  521 

App.  Div.]  Second  Department,  February  Term,  1897. 

should  be  dissolved,  in  which  case  he  would  have  a  receiver  appointed, 
or  that  he  would  assign  his  interest  in  the  contract  to  his  copartner 
and  would  withdraw  from  the  firm,  and  in  that  case  the  plaintiflE 
must  look  to  that  copartner  alone  for  any  claim  he  might  have 
under  the  contract. 

The  testimony  of  the  appellant  further  tended  to  show  that  the 
plaintiff  and  Edwards  objected  to  the  receivership  and  assented  to 
defendant's  proposal  that  he  should  assign  his  interest,  and  the  plain- 
tiff should  look  to  Edwards  alone  for  any  liability.  The  plaintiff 
wholly  denied  this  agreement.  There  was  corroborative  testimony 
on  both  sides.  The  Special  Term  filed  a  decision  in  favor  of  the 
plaintiff  in  the  following  terms :  "  It  is  claimed  by  the  defendant 
Belden  that  his  transfer  of  the  contract  and  copartnership  property 
to  Edwards  was  assented  to  by  the  plaintiff,  who  then  agreed  to 
look  to  Edwards  alone  for  the  plaintiff's  share  in  these  profits,  and 
released  the  defendant  Belden  from  any  liability  to  account  to  him 
therefor.  This  the  plaintiff  denied.  I  deem  it  unnecessary  to 
decide  the  disputed  question  of  fact  as  to  the  assent  of  the  plaintiff 
to  the  dissolution  of  the  firm.  Such  assent  did  not  release  the 
defendant  Belden  from  his  obligation  to  account  for  the  profits 
theretofore  made,  particularly  as  there  was  no  consideration  for,  nor 
assent  to,  such  release  of  Belden  by  the  plaintiff."  Upon  the 
decision  an  interlocutory  judgment  was  entered  directing  an  account- 
ing, upon  which  accounting  a  final  judgment  was  entered.  From 
this  judgment  the  defendant  Belden  appeals. 

From  this  recital  it  appeal's  there  was  a  clear  dispute  of  fact  on 
the  question  whether  the  parties  entered  into  the  agreement  claimed 
by  the  defendant.  Had  the  trial  court  decided  this  question  in 
favor  of  the  plaintiff  we  could  not  have  interfered  with  its  determi- 
nation. Even  had  the  decision  failed  to  mention  the  subject  it 
may  be  that,  under  the  rule  laid  down  in  Amherst  College  v.  Ritch 
(151  N.  Y.  282),  we  ought,  in  support  of  the  judgment,  to  assume 
the  fact  to  have  been  found  in  the  plaintiff's  favor.  But  the  decision 
shows  affirmatively  that  the  court  has  failed  to  pass  on  the  question, 
and  the  appellant  cannot  be  deprived  of  an  adjudication  upon  the 
facts,  unless  the  facts,  if  found  in  his  favor,  would  be  insufficient  to 
establish  a  defense.  This  brings  us  to  the  question  whether  the 
App.  Div.— Vol.  XTY.        ^^ 
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agreement  testified  to  by  the  appellant  was  valid.  The  learned  trial 
court  held  that  the  agreement  was  without  consideration  and  did 
not  release  the  appellant.  It  is  said  in  Parsons  on  Partnership 
(§  325) :  "  If,  however,  the  creditors  become  parties  to  this  agree- 
ment (to  look  to  the  continuing  partners  alone)  for  consideration, 
they  are,  of  course,  bound  by  it,  and  then  they  cannot  sue  the  retir- 
ing partner.  In  such  case,  something  like  the  novation  of  the  civil 
law  has  taken  place.  A  debt  due  from  the  whole  firm  has  been 
discharged,  and  a  new  debt  from  a  part  of  the  firm  has  been  created. 
The  old  debt  has  been  paid  by  the  new  one.  But  there  must  be 
some  consideration  for  the  release  of  the  retiring  partner.  *  *  * 
Either  the  retiring  partner  gives  up  something  because  of  the  assent 
of  the  creditor,  or  the  creditor  gains  something  in  time  or  in  busi- 
ness, or  in  some  other  way."  In  1  Lindley  on  Partnership  (5th 
ed.,  p.  241)  it  is  said :  "  An  agreement  by  a  creditor  of  several  persons, 
liable  to  liim  jointly,  to  discharge  one  or  more  of  them  and  look 
only  to  the  others,  is  not  necessarily  invalid  for  want  of  considera- 
tion." It  may  be  that  the  English  rule,  thus  cited,  does  not  obtain 
here  in  its  full  force.  Early  cases  {Sinith  v.  Rogers^  17  Johns.  340; 
Wildes  V.  Fesaenden^  4  Mete.  12)  seem  to  be  opposed  to  the  doctrine 
that  a  partner  can  be  released  without  consideration.  But  in  the 
case  before  us  the  agreement  claimed  by  the  appellant,  if  it  was 
entered  into,  rested  on  sufficient  consideration.  He  says  that  this 
agreement  was  made  before  the  dissolution  of  the  firm.  The  alterna- 
tives he  proposed  were  a  receivership  and  his  withdrawal  from  the 
firm  and  assignment  "to  his  copartner.  The  assignment  made  by 
the  appellant  was  an  ample  consideration  for  his  release  by  the 
plaintiff.  In  fact,  the  agreement  of  his  co-defendant,  Edwards,  to 
assume  responsibility  for  the  plaintiff's  claim  would  seem,  under  the 
later  cases,  to  have  been  a  sufficient  consideration.  In  Luddington 
V.  Bell  (77  N.  Y.  138)  it  was  held  that  an  indi^ddual  obligation  of  a 
partner  might  be  higher  security  than  the  obligation  of  the  partner- 
ship, and  an  ample  consideration  for  the  discharge  of  a  partner. 
It  was  there  said :  "  Indeed,  the  additional  obligation  assumed  by 
one  of  its  debtors,  by  becoming  responsible  severally  for  the  entire 
debt,  would  of  itself  render  it  a  valid  agreement.  It  is  not  neces- 
sary that  there  should  be  a  benefit.  Damage  or  loss  by  one  party, 
sustained  at  the  request  of  the  other,  is  sutBcient."     This  doctrine 
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wonld  seem  to  be  decisive  of  the  sufficiency  of  the  consideration  in 
the  cases  before  us,  in  both  aspects,  the  assignment  by  the  appellant 
to  his  copartner  and  the  assumption  by  the  copartner  of  the  liability. 
The  interlocutory  and  linal  judgments  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concurred. 

.  Interlocutory  and  final  judgments  reversed  and  new  trial  granted, 
costs  to  abide  the  event. 


"William  G.   Gulliveb,   Respondent,   v,  Chakles  E.   Blauvelt, 

Appellant. 

Negligence — fastening  a  caw  upon  a  highway  by  a  chain  which  shepuUs  taut  and 
so  trips  a  horse  — presumption  that  the  cow  was  placed  upon  the  highway  by  its 
owner  —  credibility  of  interested  witnesses. 

An  injury  to  a  riding  horse,  occasioned  by  his  stumbling  over  a  chain,  by  which 
a  cow  on  one  side  of  the  highway  was  fastened  to  a  stake  on  the  other,  drawn 
taut  by  the  cow  and  thus  raised  from  the  ground,  gives  a  good  cause  of 
action  to  the  owner  of  the  horse  against  the  owner  of  the  cow,  by  whom  the 
cow  was  thus  secured. 

While,  in  the  absence  of  any  statutory  inhibition,  the  presence  of  an  unattended 
domestic  animal  on  a  highway  may  not  be  unlawful,  yet  its  owner  has  no 
right  to  so  secure  it  as  to  obstruct  the  highway. 

In  an  action  to  recover  for  such  injury,  the  cow  being  the  property  of  the 
defendant,  it  may  be  presumed  that  she  was  placed  upon  the  highway  for  his 
benefit  and  on  his  account,  and  consequently,  notwithstanding  the  denial  of 
two  interested  witnesses,  that  the  defendant  was  not  responsible  for  the  fact 
that  the  cow  was  thus  fastened  at  the  side  of  the  highway,  the  question  whether 
this  was  so  or  not  is  one  to  be  decided  by  the  jury. 

Appeal  by  the  defendant,  Charles  E.  Blauvelt,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  2d  day  of  May,  1896, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  4th  day  of  May,  1896,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

This  appeal  was  transferred  from  the  first  department  to  the 
second  department. 
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J.  H,  K.  Blauvelt^  for  the  appellant. 

Charles  W.  Piersati^  for  the  respondeDt. 

CULLEN,  J. : 

This  action  is  brought  to  recover  damages  for  injuries  to  a 
saddle  horse,  the  property  of  the  plaintiff.  The  occurrence  took 
place  in  the  State  of  jSTew  Jersey.  The  plaintiff's  claim  was  that  he 
was  riding  along  the  highway;  that  the  defendant's  cow  was 
tethered  on  the  side  of  the  highway  by  a  chain  fastened  to  an  iron 
stake ;  that  the  cow  was  standing  on  the  other  side  of  the  traveled 
road  from  that  where  the  stake  was  driven  in  the  ground ;  that  as  he 
reached  a  point  on  the  road  opposite  the  cow,  the  cow  drew  the 
chain  taut,  thus  raising  it  from  the  ground  ;  that  the  horse  stumbled 
over  the  raised  chain  and  received  the  injuries  for  which  the 
plaintiff  brings  suit.  The  plaintiff  further  claims  that  until  the 
time  of  the  accident  he  could  not  see  the  chain,  nor  was  he  awai-e  of 
its  presence  in  the  road.  The  answer  of  the  defendant  is  substantially 
a  general  denial. 

Before  the  trial  terminated  defendant's  ownership  of  the  cow  was 
practically  admitted.  The  question  of  the  plaintiff's  freedom  from 
contributory  negligence  and  the  negligence  of  the  defendant  in  per- 
mitting the  cow  to  be  tethered  in  this  manner  on  the  side  of  the 
road  was  submitted  to  the  jury,  which  found  a  verdict  in  favor  of 
the  i)laintiff,  and  from  a  judgment  entered  on  that  verdict  this 
appeal  is  taken. 

The  defendant  moved  to  dismiss  the  complaint,  upon  the  ground 
that  there  was  no  proof  of  any  statute  in  the  State  of  New  Jersey 
which  made  it  illegal  to  suffer  domestic  animals  to  go  unattended 
on  the  liighways.  There  was  no  proof  of  any  statute  on  the  sub- 
ject, and  it  may  be  conceded  tliat,  as  contended  for  by  the  defend- 
ant, in  the  absence  of  any  statutory  inliibition,  the  presence  of 
domestic  animals  on  the  highway  unattended  was  not  unlawful. 
{Bowyer  v.  Burleio^  3  T.  &  C.  362 ;  Ilolden  v.  Shattuch,  34  Vt. 
336.)  But  the  injury  in  this  case  was  not  occasioned  by  the  animal 
itself,  but  from  the  manner  in  which  it  was  tethered.  Though  the 
defendant  had  the  right  to  suffer  the  animal  to  be  on  the  highway, 
he  had  no  right  to  secure  it  in  such  a  manner  that  the  cow  could 
obstruct  the  highway.     In  Ilolden  v.  Shattuck  (supra),  the  leading 
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authority  in  support  of  the  right  to  place  cattle  on  the  highway,  it  is 
said:  "There  may  be  times  and  occasions  when  it  would  be  a 
culpable  fault  so  to  do,  and  would  subject  the  owner  to  such  damage 
as  might  result  therefrom.  For  instance,  to  permit  animals  to 
occupy  the  highway  by  night  with  the  likelihood  of  their  lying  down 
for  their  rest  in  the  travel  path,  and  by  thus  obstructing  it,  causing 
accident  and  damage."  Within  this  rule  the  question  of  negligence, 
as  to  the  manner  in  which  the  animal  was  secured  on  the  highway, 
was  for  the  jury. 

It  was  also  contended  that  the  defendant  was  not  responsible  for 
the  cow  being  thus  fastened  on  the  side  of  the  road.  The  defend- 
ant denied  that  he  fastened  it,  and  his  employee  made  a  similar 
denial.  We  think  the  evidence  of  these  two  witnesses  was  not  con- 
clusive as  to  the  fact.  Both  were  interested  witnesses,  and,  hence, 
their  credibility  was  a  question  for  the  jury.  {Elwood  v.  W,  U.  Tel, 
Co.^  45  X.  Y.  5:1:9 ;  Ilonegger  v.  Wettsteiuy  91  id.  252 ;  Munoz  v. 
WiUon^  111  id.  295.)  It  was  not  shown  where  the  cow  was  kept, 
nor  how  it  happened  that  she  was  found  in  the  highway.  The  fact 
that  she  was  tethered  there  to  an  iron  stake  would  seem  to  exclude 
the  probability  of  her  presence  occurring  through  accident,  or 
because  she  had  strayed  away.  The  cow  being  the  property  of  the 
defendant,  it  is  to  be  presumed  that  she  was  placed  on  the  highway 
in  use  for  his  benefit  and  on  his  account.  {Norris  v.  Kohler^  41  N. 
Y.  42  ;  Sea/man  v.  Koehler^  122  id.  646.)  Despite,  therefore,  the 
denial  by  the  defendant  and  his  servant,  this  presumption  raised  a 
question  of  fact  to  be  determined  by  the  jury. 

The  charge  of  the  trial  court  was  correct.  It  instructed  the  jury 
that  the  burden  of  pi'oof  was  upon  the  plaintiff  on  both  proposi- 
tions—  his  own  freedom  from  negligence  and  the  fault  of  the 
defendant.  Its  charge,  as  to  the  presumption  that  the  cow  was 
tethered  by  defendant's  direction,  was  in  strict  accord  with  the  rule 
in  Norris  v.  Kohler  {supra).  The  defendant's  request  to  charge 
that,  in  the  absence  of  proof  of  the  statute  of  New  Jersey  relating 
to  highways,  it  must  be  presumed  that  the  common  law  prevails,  and 
by  the  common  law  it  was  not  negligence  to  tether  cattle  by  the 
side  of  the  public  highway,  so  far  as  the  request  was  correct,  was 
sufficiently  covered  by  the  previous  charge.  The  court  had  already 
charged :  "  If  she  (the  cow)  had  been  altogether  loose  —  that  is,  not 
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tied  to  anything  —  there  would  be  no  liability."  But  there  is  no 
authority  for  the  claim  that  it  is  lawful  to  so  secure  an  animal  in  the 
public  highway  that  it  will  naturally  and  probably  obstruct  the 
highway. 

The  judgment  and  order  appealed  from  should*  be  affirmed,  with 
costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Harry  S.  Henry,  Respondent,  v.  Monroe  Salisbury,  Appellant. 

Sale  —  breach  of  warranty  as  to  the  age  of  a  horse  —  a  pureluMcr  is  bound  to  examine 
the  conditions  of  the  '^principal  eata^ogue,**  although  Tie  buys  bya  **  supplemental " 
one. 

The  "Catalogue  of  a  Breeders'  Sale  by  Woodard  and  Shanklin,  at  Lexington, 
Ky.,"  contained  elaborate  conditions  of  sale,  among  which  was  the  following: 
**  Ages  and  heights  of  horses  are  approximated  by  owners  and  are  believed  to 
be  correct,  but  are  not  guaranteed."  A  "Supplemental  Catalogue  of  Wood- 
ard <&  Shanklin  Sale,"  which  contained  no  conditions,  described  an  animal  as 
"May  Day,"  a  bay  mare,  foaled  in  1874,  "  and,  therefore,  eighteen  years  old." 
This  mare  was  bought  at  the  sale  by  a  purchaser,  who  subsequently  sued  to 
recover  for  a  breach  of  warranty  as  to  the  age  of  "  May  Day,"  which  was  in 
fact  twenty -two  instead  of  eighteen  years. 

Held,  that  as  both  catalogues  referred  to  the  same  sale,  they  must  be  read 
together,  and  as  thus  read  the  age  of  the  mare  was  not  guaranteed; 

That  the  plaintiff's  omission  to  read  the  conditions  in  the  principal  catalogue  did 
not  affect  the  question  of  the  defendant's  liability. 

Appeal  by  the  defendant,  Monroe  Salisbury,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  19th  day  of  March, 
1896,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  23d  day  of  March,  1896,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

This  appeal  was  transferred  from  the  first  department  to  the  sec- 
ond department. 

If,  3f.  Whitehead^  for  the  appellant. 

David  May  and  A.  H,  Hummel^  for  the  respondent. 
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WiLLARD  BaKTLETT,  J.  : 

This  is  an  action  to  recover  damages  for  a  breach  of  warranty 
upon  the  sale  of  a  horse.  The  alleged  warranty  i*elated  to  the  age 
of  the  animal,  and  is  said  to  have  been  contained  in  the  supple- 
mental catalogue  of  a  large  auction  sale  of  horses  which  took  place 
at  Lexington,  Ky.,  in  February,  1892.  The  plaintiff  was  a  pur- 
chaser at  that  sale,  buying  a  mare  known  as  "  May  Day,"  which  had 
theretofore  b^en  tlie  property  of  the  defendant.  In  the  supple- 
mental catalogue,  from  which  the  plaintiff  bought,  "  May  Day  "  is 
described  as  a  bay  mare,  foaled  in  1874,  "and,  therefore,  eighteen 
yeare  old."  The  plaintiff  claims  that  this  statement  was  a  warranty 
in  behalf  of  the  defendant,  as  the  owner  of  the  mare,  to  the  effect 
that  she  was  only  eighteen  years  old  at  the  time  of  the  sale,  whereas 
she  was  then,  in  fact,  twenty-two  years  old.  The  proof  on  the  trial 
was  conflicting  as  to  the  age  of  the  animal,  but  there  was  evidence 
which  fully  justified  the  jury  in  finding  that  she  was  foaled  in  1870 
instead  of  1874,  and  was,  therefore,  twenty-two  years  old  instead  of  - 
eighteen  when  purchased  by  the  plaintiff  at  Lexington. 

If  the  only  statement  as  to  the  age  of  "  May  Day,"  published  in 
behalf  of  her  owner,  to  intending  purchasers  at  the  auction  sale,  had 
been  that  which  I  have  already  mentioned  in  the  supplemental 
catalogue,  it  could  undoubtedly  be  regarded  as  amounting  to  a 
warranty,  for  a  breach  of  which  the  owner  would  be  responsible 
in  damages  to  the  buyer.  But  it  did  not  stand  alone.  There  was 
another  and  much  larger  catalogue  preceding  this  supplement.  It 
was  a  book  of  3G6  pages,  upon  the  cover  of  which  it  was  described 
as  the  Catalogue  of  a  Breeders'  Sale,  by  Woodard  &  Shanklin,  at 
Lexington,  Ky.,  on  February  8,  9, 10, 11, 12  and  13, 1892.  Elaborate 
conditions  of  sale  were  printed  upon  the  .second  and  third  pages, 
comprising  various  details  as  to  what  the  sellers  did  and  did  not 
guarantee  in  regard  to  the  animals  offered  for  sale.  Among  these 
conditions  was  the  following:  "Ages  and  heights  of  horses  are 
approximated  by  owners  and  are  believed  to  be  correct,  hut  are  not 
guaranteed?^ 

Included  in  this  principal  catalogue  were  eleven  horses  offered 
for  sale  by  Mr.  Harry  S.  Henry,  the  plaintiff  in  this  action. 

The  supplemental  catalogue  was  separate  from  the  large  one,  and 
^  May  Day  "  was  sold  under  it  on  February  13,  1892,  the  last  day  of 
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the  sale.  Mr.  Henry  testified  upon  the  trial  that  he  did  not  see  the 
principal  catalogue  there  on  the  afternoon  when  the  mare  was  sold. 
He  presumed  that  he  had  received  one,  but  did  not  remember 
whether  he  had  or  not.  "  As  a  rule,"  he  said,  "  I  know  that  the 
catalogue  of  a  sale  contains  the  terms  and  conditions  of  that  sale, 
but  I  never  read  the  conditions  and  terras,  and  I  do  not  know 
anything  about  them.  I  know  they  are  contained  in  the  sales  book, 
but  I  never  read  them ;  never  read  them  in  my  life ;  I  do  not 
know  that  I  have.  There  were  no  tenns  and  conditions  of  the  sale 
on  the  catalogue  I  brought  from."  In  this  last  statement  it  is  evi- 
dent that  the  plaintiff  referred  only  to  the  supplement.  It  seems 
to  me  perfectly  clear,  however,  that,  under  all  the  circumstances  of 
the  case,  he  and  all  other  persons  buying  under  the  supplemental 
catalogue  were  chargeable  with  notice  of  the  fact  that  it  was  merely 
a  supplement,  and  that  they  must  look  elsewhere  for  the  terms  and 
conditions  of  the  sale.  It  was  entitled  "  Supplemental  Catalogue  of 
Woodard  &  Shanklin's  Sale."  It  contained  no  statement  of  the 
terms  and  conditions  of  the  sale,  unless  the  declaration  by  the 
defendant,  that  he  offered  his  horses  for  sale,  only  by  reason  of 
"want  of  money,  or  a  good  bankable  note  due  in  three  or  six 
months,"  may  be  deemed  the  statement  of  one  condition.  The  sale 
under  this  catalogue  was  a  continuation  of  that  under  the  large 
book  catalogue  in  which  the  plaintiff  himself  had  his  eleven  horses. 
lie  expressly  so  testified.  It  is  impossible  to  believe  that  he  did 
not  f  nlly  understand  that  the  auction  at  which  he  bought  "  May 
Day"  was  a  part  and  parcel,  and  simply  the  conclusion,  of  the 
auction  in  which  his  own  horses  had  been  put  up  for  sale.  The  sale 
under  the  supplemental  catalogue  being  a  mere  continuation  of  the 
sale  under  the  principal  catalogue,  the  representations  as  to  the  age 
of  the  horses  described  in  the  supplement  were  made  subject  to 
the  qualifications  and  limitations  stated  in  the  conditions  set  out  in 
the  principal  catalogue  which  preceded  it ;  and,  as  we  have  already 
seen,  one  of  those  conditions  distinctly  declared  that  the  statements 
as  to  the  ages  of  the  animals  were  not  guaranteed.  The  catalogues 
are  to  be  read  as  one  catalogue  in  this  respect,  just  as  several  instru- 
ments between  the  same  parties  are  treated  as  one  instrument,  when 
made  at  the  same  time  and  relative  to  the  same  subject-matter. 
(See  Marsh  v.  Dodye,  m  N.  Y.  633.) 
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It  is  true  the  plaintiff  testified  that  he  never  read  the  terms  and 
conditions  of  tliat  sale,  or  any  other  sale,  it  being  his  habit  to  go  to 
aoetions  to  bny  horses  without  knowing  the  terms  and  conditions 
under  which  he  buys  them,  as  those  terms  and  conditions  do  not 
interest  him.  His  omission  to  read  them,  however,  in  this  case  does 
not  affect  the  defendant's  liability,  if  the  statements  puWished  by 
the  auctioneers  at  the  sale,  in  regard  to  the  age  of  "  May  Day,"  were 
such  as  would  have  notified  any  buyer,  who  took  reasonable  care  in 
his  conduct  as  a  bidder  at  the  sale,  of  the  fact  that  the  owners  did 
not  warrant  the  statements  in  the  catalogue  as  to  the  ages  of  the 
horses,  but  that  such  statements  were  only  approximate.  I  think 
this  was  done  by  the  express  declaration  to  that  effect  in  the  princi- 
pal catalogue,  and  by  means  of  notice  conveyed  to  purchasers  in  the 
title  of  the  second  catalogue,  describing  it  as  a  supplement.  This 
called  attention  to  the  existence  of  the  main  catalogue  just  as  dis- 
tinctly as  the  use  of  the  word  codicil  in  an  instrument  would  imply 
the  existence  of  a  will.  To  hold  the  defendant  liable,  we  must  first 
be  able  to  point  to  a  warranty  in  his  behalf.  The  statement  as  to 
the  age  of  "  May  Daj'^,"  contained  in  the  supplemental  catalogue, 
and  relied  upon  as  constituting  a  warranty  in  this  case,  cannot  prop- 
erly be  treated  as  such,  because  of  the  notice  contained  in  the  pre- 
ceding catalogue,  to  the  effect  that  the  age  of  the  horses  was  not 
guaranteed.  Ignorance  of  that  notice,  if  ignorance  existed  on  the 
part  of  the  purchaser,  cannot  be  allowed  to  turn  the  statement  in 
the  supplement  into  a  warranty.  It  was  plainly  his  own  fault  if  he 
did  not  ascertain  what  the  principal  catalogue  said  in  regard  to  the 
ages  of  the  animals  to  be  sold. 

In  my  opinion  the  plaintiff  failed  to  make  out  any  cause  of  action. 
I  think  the  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 

App.  Div.  —Vol.  XIV.         67 
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William    E.   D.   Stokes,    Respondent,  v.  Fbedeeiok    E.  Hyde, 

Appellant. 

Povoer  ofaale  to  executrix  mth  consent  of  life  tenants  —  exercise  thereof  hy  eomey- 
ance  to  a  third  party  wlio  reconveys  to  the  life  tenants  —  unmarketable  title— 
executory  devise  limiting  a  fee  after  a  fee. 

In  an  action  brought  to  enforce  the  specific  performance  of  a  contract  for  the  sale 
of  real  estate,  it  appeared  that  John  Thompson  left  a  will  by  which  he  devised, 
in  1876,  to  his  three  children,  then  of  full  age,  the  use  and  income  of  the 
premises  in  question,  in  the  proportions  of  one-half  to  Jessie  during  life,  and 
one-quarter  each  to  Euphemia  and  Margaret  during  Jessie's  life.  Upon  the 
death  of  Jessie  he  devised  one-half  of  the  property  absolutely  to  her  son,  and 
one-quarter  absolutely  to  Euphemia  and  the  same  to  Margaret.  The  seventh 
clause  of  his  will  provided  that  in  the  event  of  the  death  of  Euphemia  and 
Margaret,  or  either  of  them,  before  Jessie,  but  leaving  issue,  such  issue  shoold 
take  the  share  of  the  income  and  property  which  the  parent  of  such  issue 
would  be  entitled  to  if  living.  The  eighth  clause  of  the  will  appointed  Jessie 
executrix,  and  empowered  her,  with  the  consent  of  Euphemia  and  Margaret, 
to  be  testified  by  their  signing  the  deed  with  her,  to  seU  his  real  estate. 

In  1877,  Jessie,  with  the  consent  of  her  sisters  and  of  her  son,  all  of  whom  exe- 
cuted the  deed,  conveyed  the  property  in  question  to  a  third  party,  who,  soon 
after,  conveyed  to  Jessie  and  her  son  one-third  of  the  premises,  to  have  and  to 
hold  the  same  to  Jessie  during  life,  and,  after  her  decease,  to  her  son  forever. 
On  the  same  day  he  conveyed  to  Euphemia  and  to  Margaret  two  undivided 
thirds.  Under  these  deeds  the  plaintiff  acquired  his  title.  On  the  day  when 
the  contract  in  question  was  to  be  performed,  both  Euphemia  and  Alargaret 
had  living  issue. 

Meld,  that  the  title  was  not  marketable; 

That  the  will  gave  to  Euphemia  and  Margaret  vested  remainders,  subject  to  be 
divested  in  favor  of  their  surviving  issue,  provided  either  died  before  Jessie, 
who  was  still  living; 

That  Euphemia  and  Margaret  were  the  donees  of  a  power  of  sale  with  Jessie, 
and  owed  a  duty  to  their  children  to  protect  their  interests  as  contingent 
remaindermen,  which  was  inconsistent  with  the  acquisition  of  the  property  in 
fee  simple  absolute  by  themselves  as  purchasers; 

That  the  devise  over  to  the  issue  of  Euphemia  and  Margaret  was  a  valid  execu- 
tory devise,  although  it  limited  a  fee  after  a  fee. 

Appeal  by  the  defendant,  Frederick  E.  Hyde,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  29th  day  of 
August,  1896,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  New  York  Special  Term. 
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This  appeal  was  transferred  from  the  first  department  to  the  sec- 
ond department. 

Edward  D.  Cowman^  for  the  appellant. 
William  li,  Martin^  for  the  respondent. 

WlLLARD  BaRTLETT,  J.  I 

The  judgment  in  this  action,  from  which  the  defendant  has 
appealed,  directs  the  specific  performance  of  the  agreement  set  out 
in  the  complaint,  whereby  tlie  plaintiff  agreed  to  sell,  and  the  defend- 
ant agreed  to  purchase,  the  premises  known  as  No.  150  West  Fifty- 
fourth  street  in  the  city  of  New  York.  The  defendant  refused  to 
accept  a  conveyance  of  the  property  on  the  ground  that  the  title  was 
not  marketable,  and  upon  the  further  ground  that  the  building 
erected  on  the  premises  encroached  upon  the  street  and  also  upon 
the  adjoining  lot  to  the  east.  These  objections  were  pleaded  in  tlie 
answer,  wherein  the  defendant  prayed  judgment  that  the  complaint 
be  dismissed  and  for  the  recovery  of  $1,000  paid  to  the  plaintiff 
upon  the  execution  of  the  contract,  together  with  the  expenses  to 
which  he  had  been  put  in  examining  the  title. 

At  the  time  of  his  death,  in  1876,  the  premises  in  question 
belonged  to  one  John  Thomson,  under  whose  will  the  plaintiff's 
title  is  derived.  John  Thomson  left  three  children  surviving,  all  of 
full  age,  and  all  of  whom  were  living  when  the  present  action  was 
commenced,  namely :  Jessie  Grifiin,  Euphemia  McLellaii  and  Mar- 
garet Drummond.  Mrs.  McLellan  had  three  children  living  and 
Mrs.  Drummond  had  six  children  living  on  the  day  fixed  for  the 
completion  of  the  contract  in  suit. 

So  far  as  it  related  to  this  real  estate  the  effect  of  John  Thomson's 
will  was  to  devise  the  use  and  income  of  one-half  to  Jessie  Griftiu 
during  her  life;  the  use  and  income  of  one-fourth  to  Euphemia 
McLellan  during  Jessie  Griffin's  life  ;  and  the  use  and  income  of  one- 
fourth  to  Margaret  Drummond  also  during  Jessie  Griffin's  life. 
Upon  the  death  of  Jessie  Griffin  one-half  of  the  property  was 
devised  absolutely  to  her  son,  John  Thomson  Griffin,  and  one-fourth 
each  absolutely  to  Euphemia  McLellan  and  Margaret  Drummond. 

After  these  devises  the  will  contains  the  following  provisions : 

"  Seventh.  In  the  event  of  the  death  of  my  said  daughters  Euphe- 
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mia  and  Margaret,  or  of  either  of  tliem,  before  my  said  daughter 
Jessie,  but  leaving  issue,  such  issue  to  take  the  share  of  the  income 
and  property  which  the  parent  of  such  issue  would  ]>e  entitled  to  if 
living. 

^^  Eighth.  I  hereby  nominate,  constitute  and  appoint  my  said 
daughter  Jessie  Griffin  executrix  of  this,  my  last  will  and  testaiuent, 
and  I  hereby  authorize  and  empower  her,  with  the  consent  of  ber 
sisters,  to  be  testified  by  their  signing  the  deed  with  her,  to  sell  and 
convey  my  real  estate  upon  such  terms  and  at  sucli  times  as  to  tbem 
shall  seem  best,  and  to  sign,  seal,  execute  and  deliver  any  and  all 
necessary  and  proper  deeds  and  conveyances  for  the  same." 

In  the  assumed  exercise  of  the  power  contained  in  the  eighth 
clause  of  the  will,  Jessie  Griffin,  who  had  duly  qualified  as  execu- 
trix, acting  with  the  consent  and  approbation  of  her  sisters,  Euphe- 
mia  McLellan  and  Margaret  Drnmmond,  and  of  her  son,  John 
Thomson  Griffin,  all  of  whom  executed  the  deed  with  her,  con- 
veyed the  property  in  question  to  George  Ferguson  for  a  considera- 
tion of  $16,000,  by  a  deed  dated  July  11,  1877.  Ferguson 
mortgaged  the  property  for  $2,500  to  the  Manhattan  Savings  Insti- 
tution by  a  mortgage  dated  August  15,  1877.  This  mortgage  has 
since  been  discharged  and  canceled.  By  a  deed  of  the  same  date, 
in  consideration  of  $3,500,  Ferguson  conveyed  to  Jessie  Griffin  and 
John  Thomson  Griffin  one  undivided  third  of  the  premises,  subject 
to  the  mortgage  aforesaid,  "  to  have  and  to  hold  the  same  unto  the 
said  Jessie  Griffin  for  and  during  the  term  of  her  natural  life,  and 
from  and  after  the  time  of  her  decease  to  have  and  to  hold  the  same 
unto  the  said  John  Thomson  Griffin,  his  heirs  and  assigns  forever.'' 
By  another  deed,  also  of  the  same  date,  in  consideration  of  $10,700, 
Ferguson  also  conveyed  to  Euphemia  McLellan  and  Margaret  Drnm- 
mond two  undivided  thirds  of  said  premises  in  fee  simple.  These 
deeds  were  recorded  in  the  register's  office,  in  New  York,  on  tlie 
same  day,  in  the  same  liber  of  conveyances,  only  two  pages  apart. 

By  subsequent  deeds,  the  interests  of  Jessie  Griffin,  John  Thom- 
son Griffin,  Euphemia  McLellan  and  Margaret  Drummond  were 
conveyed  to  Samuel  J.  Ashley  and  Edward  E.  Ashley,  from  whom, 
by  sundry  mesne  conveyances,  the  plaintiff  acquired  his  title. 

The  learned  judge  at  Special  Term  was  of  the  opinion  that  the 
power  of  sale  given  to  the  executrix,  to  be  exercised  with  the  eon- 
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sent  of  her  sisters,  was  legally  executed  by  the  conveyance  of  the 
property  to  Ferguson,  who  thereby  took  an  unquestionable  title. 
If  it  were  clear  that  the  execution  of  the  power  was  lawful,  there 
would,  of  course,  be  no  further  question  on  this  branch  of  the  case. 
It  seems  to  me,  however,  that  the  uncontroverted  facts  point  so 
strongly  in  the  opposite  direction  as  to  raise  a  serious  doubt  as  to  tlie 
title  of  the  plaintiff. 

The  effect  of  the  will,  if  nothing  were  done  under  the  power  of 
sale  therein  contained,  was  to  give  Mrs.  McLellan  and  Mrs.  Drum- 
moud  vested  remainders,  subject  to  be  divested  in  favor  of  their 
surviving  issue  by  the  death  of  either  before  the  death  of  their 
sister,  Jessie  Griffin.  When  the  contract  between  the  parties  to  this 
action  was  made,  and  at  the  time  appointed  for  the  fulfillment 
thereof,  both  these  ladies  had  children  living  who  werie  in  the  posi- 
tion of  oontingent  remaindermen  as  to  the  shares  of  their  respective 
mothers,  unless  they  had  been  deprived  of  that  character  by  a  valid 
execution  of  the  power  of  sale  on  the  part  of  the  executrix.  The 
fact  that  their  mothers  consented  to  the  sale  could  not  affect  their 
rights,  which,  as  substitutionary  devisees,  were  antagonistic  to  the 
interests  of  the  parents.  To  extinguish  any  claim  on  the  part  of 
these  children,  therefore,  it  was  essential  that  the  power  of  sale 
should  be  lawfully  exercised. 

The  result  on  the  face  of  the  conveyances  to  and  from  Ferguson, 
as  already  narrated,  was  to  give  Mrs.  McLellan  and  Mrs.  Drummond 
an  absolute  title  to  two-thirds  of  the  proi>erty  instead  of  each  a  life 
estate  in  one-fourth  with  a  remainder  in  fee,  subject  to  be  divested 
in  favor  of  her  issue  by  the  death  of  the  life  tenant  before  Jessie 
Griffin,  and  leaving  such  issue.  In  other  words,  the  contingent 
interests  of  the  children  were  entirely  cut  off  by  an  ostensible  sale 
and  a  transfer  of  the  property,  through  an  intermediary,  to  two  of 
the  persons  who  were  practically  two  of  the  donees  of  the  power 
under  Mr.  Thomson's  will.  The  language  of  the  will,  which  author- 
izes the  executrix  to  sell  only  with  the  consent  of  her  sisters,  to  be 
evidenced  by  their  uniting  in  any  conveyance  that  may  be  made, 
renders  their  action  as  essential  as  that  of  the  executrix  to  a  valid 
execution  of  the  power.  Mrs.  McLellan  and  Mrs.  Drummond  were, 
therefore,  to  all  intents  and  purposes,  donees  of  the  power  of  sale, 
together  with  Mrs.  Griffin.     If  any  sale  was  to  be  made  under  the 
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power,  they  owed  a  duty  to  their  children  to  protect  the  interests  of 
those  children  as  contingent  remaindermen,  a  duty  which  was  incon- 
sistent with  the  acquisition  of  the  property  in  fee  simple  absolute  by 
themselves  as  purchasers ;  and  the  law  forbade  them,  no  less  than 
the  executrix,  from  becoming  purchasers  of  the  property  through  a 
third  person  or  otherwise.  {Torrey  v.  Bank  of  Orleans^  9  Paige, 
649,  662 ;  aflEd.,  svh,  nom.  The  Bank  of  Orleans  v,  Torrey^  7  Hill, 
260.)  "  A  trustee  or  the  donee  of  a  power  in  trust,"  says  Woodruff, 
J.,  in  Boerxim  v.  Schenck  (41  N.  Y.  182, 188),  "  cannot  sell  to  himself 
either  directly  or  indirectly ;  and  this  circuitous  mode  of  effecting  the 
transfer  of  the  legal  title  cannot  avail  for  that  purpose." 

It  seems  to  me  that  no  one  could  look  into  this  title  without  find- 
ing  strong  evidence  in  the  several  conveyances  to  the  effect  that  the 
power  of  sale  had  been  exercised  in  disregard  of  the  established  rnle 
that  a  person  cannot  purchase  for  himself,  directly  or  indirectly,  an 
interest  in  property  when  he  has  a  duty  to  perform  in  regard  to  that 
property  which  is  incompatible  with  the  character  of  a  purchaser  in 
his  own  behalf.  The  intermediary  in  the  present  case,  Ferguson, 
held  the  title  longer  than  the  first  transferees  in  Ahbot  v.  American 
Hard  Rubher  Co,  (33  Barb.  578,  594),  but  not  long  enough  to  pre- 
vent the  presumption  from  arising  here  which  was  considered  by  Mr. 
Justice  William  F.  Allen  in  that  case,  where  that  eminent  judge 
used  this  language :  "  When  the  title  remains  in  the  immediate 
grantee  but  for  a  moment,  or  a  very  brief  period  of  time,  and  is  at 
once  transferred  to  the  trustee  or  for  his  benefit,  the  presumption 
that  the  two  transfers  were  only  intended  to  effect  the  one  object, 
that  of  conveying  the  property  to  or  for  the  benefit  of  the  trustee, 
is  as  strong  as  is  the  malicious  intent  to  kill  from  the  deliberate  use 
of  a  deadly  weapon."  The  facts  bring  the  present  case  within  the 
doctrine  of  The  People  v.  Open  Board  of  Stock  B,  B,  Co.  (92  N. 
Y.  98),  where  the  purchaser  was  relieved  from  his  purchase  because 
two  deeds  in  the  chain  of  title  really  represented  a  conveyance  by  an 
executor  to  himself,  and  such  a  conveyance  was  voidable  by  the 
beneficiaries  under  the  will,  whose  interests  he  was  bound  to  protect. 
So  here,  the  conveyance  to  Ferguson  is  apparently  voidable  at  the 
instance  of  the  children  of  Mrs.  McLellan  and  Mrs.  Drummond. 

These  considerations  dispose  of  the  respondent's  argument  in  sup- 
port  of  the  title  under  the   power.     The  learned  counsel  for  the 
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plaintiff  insists,  however,  as  I  understand  his  brief,  that  the  three 
daughters  of  Mr.  Thomson,  together  with  his  grandson,  the  child  of 
Jessie  Griffin,  having  together  received  the  whole  estate  for  life  and 
in  vested  remainder,  could  convey  an  absolute  fee  to  purchasers 
without  regard  to  the  execution  of  the  power  of  sale.  He  argues 
that  the  fee  in  the  life  tenant  and  remaindermen  was  not  limited 
or  determinable,  and  that,  in  providing  for  the  substitution  of  his 
grandchildren  to  take  the  share  first  given  to  his  children,  the  testa- 
tor did  not  intend  to  defeat  the  devise  to  such  children.  It  is  not 
clear  whether  this  is  meant  to  be  simply  counsel's  interpretation  of 
the  sixth  and  seventh  clauses  of  the  will,  or  a  denial  of  the  power 
of  the  testator  to  limit  a  fee  after  a  fee  upon  the  contingency  of  the 
death  of  the  fii-st  taker.  If  the  former,  I  can  only  say  that  I  think 
the  intent  of  the  testator  to  substitute  his  grandchildren  as  takers  in 
the  contingency  of  the  death  of  the  children  mentioned  in  the 
seventh  clause  leaving  issue  and  before  the  death  of  their  sister,  is 
manifest  and  unmistakable.  If  the  latter,  the  contention  is  opposed 
to  the  settled  law  of  this  State.  The  devise  over  to  the  issue  of  the 
daughters  named  in  the  seventh  clause  of  the  will  was  a  valid 
executory  devise,  although  it  did  limit  a  fee  after  a  fee.  ( Van 
Home  y.  Campbell,  100  N.  Y.  2S7,  291,  292.)  In  the  case  cited, 
Andrews,  J.,  gives  a  clear  outline  of  the  development  of  the  law  of 
executory  devises,  and  points  out  that  since  the  time  of  Lord  Ken- 
ton "  executory  devises  limiting  a  fee  after  a  fee,  upon  some  con- 
tingency operating  to  defeat  the  estate  of  the  first  taker,  as  upon 
his  death  without  issue  or  other  specified  event,  have  become  com- 
mon forms  of  assurance." 

Without  passing  upon  the  question  of  encroachment,  I  am  satis- 
fied that  the  objection  which  has  been  discussed  justified  the  defend- 
ant in  rejecting  the  plaintiffs  title.  It  follows  that  the  judgment 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 
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Byron  Y.  Tompkins,  Plaintiff,  v.  The  Mayor,  Aldermen  and  Com- 
monalty OF  THE  City  of  New  York,  Defendant. 

Commission  on  an  application  fa'  executitfe  clemency — expense  of  the  employment  of 
a  medical  expert  by  tlie  district  attorney  —  a  county  charge. 

Where  a  commissioner  is  appointed  under  chapter  213  of  the  Laws  of  1887, 
upon  an  application  made  by  a  criminal  for  executive  clemenc}^,  to  conduct  a 
hearing  in  the  matter  (the  testimony  taken  by  him  in  which  he  is  required  to 
forward  to  the  Governor)  and,  a  question  arising  before  the  commissioner 
involving  considerations  of  questions  of  medical  science,  the  district  attorney 
of  the  county  employs  an  expert  to  testify  as  to  the  medical  question  involved, 
the  action  of  the  district  attorney  in  so  doing  is  proper,  although  not  specifi- 
cally directed  by  any  statute  of  the  State,  and  the  claim  of  the  expert  witness 
is  a  proper  charge  against  the  county  where  the  testimony  is  ta]^en. 

Motion  by  the  plaintiff,  Byron  Y.  Tompkins,  for  judgment  upon 
a  verdict  directed  by  the  court,  after  a  trial  at  the  New  York  Trial 
Term  on  the  6th  day  of  October,  1896,  subject  to  the  opinion  of  the 
Appellate  Di^^sion. 

This  appeal  was  transferred  from  the  first  department  to  the 
second  department. 

Louis  J,  Vorhaus,  for  the  "plaintiff. 

liobert  Shaw  Barlom^  for  the  defendant. 

Hatch,  J. : 

In  1887  the  Legislature  passed  an  act  (Laws  1887,  chap.  213)  pro- 
viding that  upon  an  application,  made  to  the  Governor  of  the  State, 
for  executive  clemency  in  a  criminal  case,  the  Governor  should  have 
the  power  to  institute  an  inquiry  into  the  subject-matter  appertaining 
to  the  application  for  clemency,  and  to  that  end  power  was  given  to 
compel  the  attendance  of  any  person,  and  the  production  of  books 
and  papers  before  him,  or  the  Governor  could  designate  a  suitable 
person  to  conduct  the  hearing  and  require  the  attendance  before 
such  person  of  a  witness  and  the  production  of  books  and  papers, 
pursuant  to  a  practice  which  the  act  prescribed.  The  person  so 
designated  was  required  to  forward  to  the  Govemer  the  testimony 
so  taken  by  him.  Carlyle  W.  Harris  had  been  convicted  of  murder 
in  the  first  degree  and  sentence  of  execution  had  been  pronounced 
upon  such  conviction.     Application   for  executive   clemency  was 
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made  to  the  Governor  in  behalf  of  Harris,  and  the  Governor,  acting 
under  this  statute,  designated  George  W.  Raines,  who  is  called  in 
this  action  a  commissioner,  to  conduct  the  hearing  pursuant  thereto. 
The  conviction  and  sentence  of  Harris  was  had  in  the  city  and 
county  of  New  York,  and  the  proceeding  upon  the  application  for 
executive  clemency  was  had  in  the  city  of  New  York.  The  appli- 
cation for  executive  clemency  was  based  upon  allegations  of  fact 
additional  to  the  issues  presented  upon  the  trial,  and  the  hearing 
before  the  commissioner  hivolved  a  consideration  of  questions  of 
medical  science  and  the  examination  of  expert  witnesses  in  connec- 
tion therewith.  The  district  attorney  of  the  city  and  county  of 
New  York  appeared  upon  the  hearing  before  the  commissioner,  as 
the  representative  of  the  People,  and  employed  the  plaintiff  to 
appear  before  the  commissioner  upon  the  hearing  as  an  expert  wit- 
ness upon  the  medical  question  involved.  In  pursuance  of  such 
employment  the  plaintiff  appeared  as  a  witness  and  gave  his  testi- 
mony and  thereafter  rendered  his  bill  to  the  city  of  New  York  for 
such  service,  and  payment  being  refused,  he  brought  this  action  to 
recover  therefor. 

There  is  no  dispute  of  fact  in  the  case,  and  no  claim  is  made  but 
that  the  bill  is  in  all  respects  a  moderate  and  proper  charge  for  the 
service  rendered.  Defendant  interposes  three  objections  to  the 
granting  of  this  motion  :  First,  That  the  claim  is  properly  a  charge 
against  the  State.  Second,  That  the  district  attorney  had  no  power 
to  create  a  liability  for  the  claim  against  the  defendant.  Third, 
That  the  recovery  is  barred  by  the  provisions  of  chapter  410,  Laws 
of  1 882,  which  provides  that  no  expense  shall  be  incurred  by  any 
department,  or  the  head  thereof,  unless  an  appropriation  shall  have 
been  made  covering  the  expense,  and  no  expense  shall  be  incurred 
in  excess  of  the  amoimt  appropriated  for  the  specified  purpose,  and 
if  so  exceeded  no  liability  shall  arise  against  the  city  on  account 
thereof. 

Section  6  of  the  act  of  1887  (mprd)  reads :  "  Any  disburse- 
ments necessary  to  be  made  for  any  of  the  purposes  mentioned 
in  this  act  shall  be  paid  upon  the  approval  of  the  Governor's  private 
secretary,  by  the  Comptroller  out  of  any  moneys  in  the  treasury  not 
otherwise  appropriated."  The  disbursements  for  which  the  actpre- 
App.  Div.— Vol.  XIY.        68 
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scribes  in  terms  are  limited  to  the  compensation  of  the  person 
designated  to  conduct  the  hearing,  and  the  fees  of  witnesses  sub- 
pcBnaed  to  attend,  which  are  made  the  same  as  in  civil  actions  in 
the  Supreme  Court.  But  the  language  of  the  section  is  quite  broad 
and  embraces  any  necessary  expense  required  to  carry  out  the  pur- 
pose of  the  act.  It  may  be  that  in  a  proper  case  the  Governor 
would  be  authorized  to  incur  such  expense  as  was  incurred  •  in  the 
present  case.  We  do  not  find  a  determination  of  this  question 
necessarily  essential  to  a  disposition  of  this  case,  as  we  do  not  think 
the  question  presented  to  us  for  decision  necessarily  involves  it.  The 
act  makes  no  provision  for  and  imposes  no  duty,  in  specific  terms, 
upon  the  district  attorney  of  the  county  where  the  conviction  was 
had  to  attend  npon  the  hearing  before  the  commissioner  or  to  pro- 
duce testimony.  But  it  does  not  follow  from  this  fact  that  no  duty 
rests  upon  the  district  attorney  to  attend  upon  such  hearing.  There 
is  no  express  provision  of  law  requiring  the  district  attorney  of  a 
county  to  appear  and  argue  a  case  upon  appeal,  but  long  and 
uniform  practice  has  imposed  this  requirement  as  necessarily  inher- 
ing to  the  office  which  he  holds.  The  law  and  the  public,  whom 
he  represents,  would  justly  hold  a  district  attorney  as  derelict  in 
his  duty  who  failed  in  the  performance  of  these  implied  dirties,  to 
the  same  degree,  as  though  he  violated  a  statutory  obligation. 
Sound  public  policy  requires  that  public  officials,  especially  one 
so  important  to  the  public  as  the  prosecuting  oflScer  of  a  county, 
should  be  held  to  a  rigid  discharge  of  these  duties  and  obligations 
which  naturally  and  inherently  attach  to  the  office  which  they  hold. 
We  have  no  doubt  that  the  law  exacts  of  such  officers  the  same 
degree  of  fidelity  in  the  discharge  of  sucli  duties  as  though  the  obli- 
gations were  expressly  instead  of  impliedly  imposed  upon  them. 
This  statute,  as  we  have  seen,  makes  no  reference  to  the  district 
attorney  or  provision  for  his  attendance,  and  yet,  we  have  no  doubt 
that  the  implied  duties  of  his  position  imperatively  required  his 
attendance  and  co-operation  in  the  proceeding,  and  his  active  inter- 
vention to  the  extent  of  seeing,  so  far  as  he  was  able,  that  the  truth 
appear.  By  section  695  of  the  Code  of  Criminal  Procedure,  where 
an  application  is  made  to  the  Governor  for  a  pardon,  commutation 
or  reprieve  of  a  convicted  person,  it  is  made  the  duty  of  the  district 
attorney  of  the  county  where  the  conviction  was  had  to  supply  the 
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Governor,  upon  his  request  therefor,  with  a  statement  of  the  facts 
proved  upon  the  trial ;  or,  if  a  trial  was  not  had,  the  facts  appearing 
before  the  grand  jury  which  found  the  indictment,  and  of  any  other 
facts  having  reference  to  the  propriety  of  granting  or  refusing  such 
pardon,  commutation  or  reprieve.  This  section,  in  substance,  was 
taken  from  Laws  of  1849  (Chap.  310).  In  England  the  pardoning 
power  for  the  most  part  was  exercised  upon  the  recommendation  of 
the  judges.  But  this  was  for  the  reason  that  no  power  existed  in 
the  judges  to  grant  new  trials.  (1  Bish.  Crim.  L.  §  924.)  With  us  that 
power  exists,  but  the  judges'  and  prosecuting  officers'  functions  have 
been  limited,  where  the  conviction  was  proper,  to  communicating 
the  facts  of  the  case  to  the  pardoning  power,  and  in  this  regard  the 
Code  worked  no  change  in  the  practice  as  it  formerly  existed.  It 
was,  therefore,  the  duty  of  a  prosecuting  officer,  prior  to  this  provis- 
ion of  the  Code,  to  communicate  to  the  pardoning  power  the  facts 
of  a  case  in  which  the  application  for  a  pardon  had  been  made.  The 
statute  of  1887  was  an  enlargement  of  tlie  authority  possessed  by  the 
Governor,  but  the  proceeding  is  essentially  the  same  as  previously 
existed  ;  it  only  enlarged  the  inquiry  to  meet  extraordinary  cases, 
and  provided  additional  machinery  for  getting  at  the  facts.  We 
think  tliat  in  this  connection  it  imposed  a  duty  upon  the  district 
attorney  to  meet  the  change  in  practice  by  taking  such  steps  as  would 
fairly  apprise  the  Governor  of  the  facts,  and  that  this  duty  extended 
to  the  production  of  such  new  matter  as  existed  to  meet  any  changed 
condition  produced  by  the  applicant  for  clemency.  The  object  of 
the  communication  by  the  district  attorney  to  the  Governor,  stating 
the  facts  developed  upon  the  trial,  was  for  the  purpose  of  enabling 
the  Governor  to  obtain  a  correct  view  of  the  facts  which  led  to  the 
conviction.  The  object  of  the  hearing  before  the  commissioner  is 
to  apprise  the  Governor,  not  alone  of  the  facts,  but  of  any  change 
in  the  facts  which  the  trial  developed  which  would  make  the  exer- 
cise of  the  pardoning  power  proper.  To  this  end,  in  the  present 
ease,  it  was  expected  that  a  new  line  of  inquiry  would  be  opened. 
It  would  be  violating  law  to  say  that  no  duty  devolved  upon  the  dis- 
trict attorney  in  this  connection,  to  see  that  a  true  case  only  was 
made  upon  such  application.  The  duty  of  a  district  attorney  does 
not  cease  with  the  conviction  of  an  offender.  It  is  equally  his  duty 
to  see  that  the  judgment  is  executed,  so  far  as  to  complete  the  pro- 
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ceeding  to  a  point  where  the  person  awaits  the  custody  of  those  who 
are  to  execute  the  sentence,  ready  to  be  delivered  to  them  accord- 
ing to  law.  It  is  this  duty  which  requires  him  to  see  that  a  proper 
record  is  made  up  when  an  appeal  is  taken,  to  properly  present  the 
People's  case  in  the  appellate  tribunal ;  to  advise  and  assist  in  laying 
the  facts  of  the  case  before  the  Governor  when  application  for 
clemency  is  made.  It  may  be  assumed  that  the  reason  why  the  act 
is  silent,  respecting  who  shall  appear  before  the  commissioner  for 
the  People  when  the  hearing  is  had,  is  for  the  reason  that  such  duty 
devolves  upon  the  district  attorney  by  virtue  of  his  office.  The 
latter  has  tried  the  case,  is  familiar  with  the  facts  and  appreciates 
the  force  of  the  new  evidence  offered.  It  is  his  duty  to  see  that  no 
false  impressions  be  created  by  which  justice  is  defeated,  to  the 
same  extent  that  it  is  his  duty  to  see  that  the  facts  constituting  the 
crime  are  laid  before  the  court  upon  the  trial.  The  commissioner 
is  not  selected  for  this  purpose ;  he  is  selected  to  take  the  testimony 
and  certify  it  to  the  Governor.  The  act  does  not  contemplate  that 
he  shall  examine  the  witnesses  or  produce  testimony  for  the  estab- 
lishment of  the  truth,  but  simply  to  see  that  what  is  given  reaches 
the  Governor  as  given.  The  case  in  which  this  proceeding  was 
resorted  to  furnished  of  itself  the  strongest  reason  and  argument 
why  it  was  essential  for  the  district  attorney  to  intervene,  and  why 
the  duty  was  necessarily  imposed  upon  him  so  to  do.  The  object  of 
every  prosecution  for  an  offense  committed  against  the  law  is  to 
punish  the  offender  and  vindicate  the  law.  This  result,  in  many 
cases,  would  not  be  accomplished  if,  at  the  conclusion  of  a  trial  and 
sentence,  the  district  attorney  severed  all  connection  witli  the  case. 
Yet  there  is  very  little  express  authority  which,  in  terms,  imj^oses 
any  duty  upon  him  beyond  a  trial  and  conviction.  For  the  most 
part,  the  law  which  mentions  the  performance  of  any  act  assumes 
that  a  duty  exists,  omitting  its  imposition  in  express  terms.  Thus, 
in  respect  to  a  stay  of  conviction  after  sentence,  notice  is  required  to 
be  given  to  the  district  attorney  (Co<le  Grim.  Proc.  §  529),  but  no 
express  duty  in  connection  therewith  is  enjoined  upon  the  officer ; 
yet  the  notice  is  required  in  order  that  he  may  oppose  the  stay  if 
such  course  be  proper.  In  like  manner  he  must  have  notice  of  appeal, 
of  surrender  of  bail,  etc.  (§§  523,  590,  592.)  But  in  neither  case 
is  any  express  duty  enjoined  in  connection  therewith,  yet  it  cannot 
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be  doubted  that  an  obligation  exists  to  do  what  is  necessary  to  be 
done  regarding  tlie  matter  to  which  the  notice  relates.  The  statu- 
tory duty  is  to  conduct  all  prosecutions  for  crimes  and  oflEenses. 
(1  R.  S.  383,  §  89.)  Under  this  section  it  was  held  that  such  powers 
as  were  necessary  for  the  proper  performance  of  duty  were  conferred 
as  incidental  to  the  obligation  imposed ;  that  the  duty  to  conduct 
prosecutions  embraced  what  was  properly  essential  to  bring  a 
criminal  to  trial,  as  well  as  the  proceedings  of  the  trial.  Accord- 
ingly it  was  held  to  include  efforts  to  effect  his  arrest  and  custody 
in  a  foreign  jurisdiction  to  await  extradition,  and  thus  bring  him  within 
the  jurisdiction  of  the  court  {People  ex  rel,  Gardenier  v.  Board  of 
Supervisors^  134  N.  Y.  1),  and  the  expenses  of  such  proceedings 
were  held  to  be  a  proper  charge  against  the  county.  It  is  quite  as 
essential,  indeed  the  object,  as  we  have  before  observed,  is  to  punish 
the  offender  and  vindicate  the  law,  and  the  obligation  to  effect  this 
end  carries  with  it  the  power  to  take  such  steps  as  will  secure  this 
result.  It  is  no  greater  extension  of  power,  or  of  duty,  to  say  that 
the  district  attorney  shall  intervene  in  a  proceeding,  and  present 
testimony,  when  the  object  sought  is  to  secure  the  release  of  a  con- 
victed felon,  than  it  is  to  say  that  he  ^hall  cause  the  arrest  and 
secure  the  custody  of  the  same  person  in  order  that  he  may  be 
tried.  The  object  in  both  cases,  which  is  sought  to  be  accom- 
plished, is  to  punish  the  offending  party  by  bringing  him  to 
trial  and  conviction  in  the  one  case  and  to  see  that  he  does  not 
escape  punishment  through  the  creation  of  a  false  case  in  the 
other.  And  we  think  the  expenses  in  the  one  case  are  as  proper, 
and  create  a  charge  in  the  same  manner  and  to  the  same  extent  as  in 
the  other.  This  case  makes  application  of  the  same  principle  that 
found  application  in  the  Gardenier  case  {supra\  the  only  difference 
in  that  case  being  that  in  that  case  the  proceedings  were  initial  to- 
bring  the  party  to  trial,  here  they  are  final  to  secure  the  punishment 
of  the  offender.  But  the  object  of  both  was  tlie  same,  leading  to- 
the  same  result.  We  are,  therefore,  of  opinion  that  the  expense 
which  was  incurred  in  this  case  was  a  proper  charge  and  within  tlie 
province  of  the  district  attorney  to  incur,  and  that  the  same  became 
a  charge  upon  the  county  of  If ew  York,  and  this,  irrespective  of  the 
fact  whether  the  act  of  1887  authorized  the  Governor  to  incur  such, 
expense  or  not. 
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So  far  as  defendant's  third  point  is  concerned,  no  such  question  is 
raised  upon  the  trial  of  tlie  action.  The  motion  for  a  nonsuit  was 
upon  "the  ground  that  the  facts  in  question  do  not  constitute  a 
cause  of  action,  in  that  they  show  no  liability  on  the  part  of  the  city 
of  New  York  for  the  payment  of  the  claim."  The  proof,  as  we  have 
seen,  constituted  the  claim  a  proper  charge  against  the  countj'  of 
New  York,  which  charge  was,  by  virtue  of  the  Consolidation  Act, 
payable  by  the  city.  (Laws  of  1882,  chap.  410,  §  27.)  No  change 
was  made  in  the  status  of  the  county  officers,  and  the  district  attor- 
ney remained  a  county  officer,  as  his  status  was  fixed  by  the  Consti- 
tution.    (Id.  §  27 ;  Const,  art.  10,  §  1.) 

No  claim  was  urged  upon  the  trial  that  there  was  lack  of  appro- 
priation to  meet  this  expense;  on  the  contrary,  the  proof  upon  the 
part  of  the  plaintiff  tended  to  establish  that  a  sum  was  appropriated 
to  meet  the  deficiency  that  existed  for  the  year  in  which  this  charge 
was  created,  and  when  this  claim  was  rejected,  the  reason  assigned 
was  that  it  was  only  chargeable  against  the  State  and  not  against  the 
city,  and  the  motion  was  based  upon  this  ground.  So  that,  if  we 
assume  that  this  was  an  essential  requisite,  as  the  point  was  not  taken, 
it  is  not  available  now.  If  we  consider  it  as  raised  by  the  motion, 
then  proof  existed  from  which  the  court  could  have  found  that  there 
was  a  fund  appropriated  which  was  available  for  its  payment. 

Judgment  should  be  ordered  for  the  plaintiff,  upon  the  motion, 
with  costs. 

All  concurred. 

Judgment  ordered  for  the  plaintiff,  on  verdict,  with  costs. 


Catharine  L.  Tonjes,  Respondent   and   Appellant,  v.  Johk  H. 
ToNjEs,  Appellant  and  Respondent. 

Action  for  a  separation — power  of  the  court  to  subseqiienHy  change  the  alimony. 

The  court  had  power,  in  November,  1894,  to  direct,  in  a  final  judgment  in  an 
action  brought  to  procure  a  separation,  that  the  plaintiff  should  have  the  right 
to  move  for  an  increase  of  her  allowance  and  alimony  in  case  her  mother  died, 
or  if  a  change  should  occur  in  the  pecuniary  circumstances  of  her  husband. 
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In  an  action  for  separation  alimony  stands  upon  a  different  basis  from  what  it 
does  in  an  action  to  dissolve  a  marriage;  as  the  marriage  tie  is  not  severed  by 
a  separation,  the  provision  for  alimony  is  at  all  times  the  subject  of  equitable 
protection  and  control. 

The  amendment,  made  in  1895  to  section  1771  of  the  Code  of  Civil  Procedure, 
authorizing  either  party  to  an  action  for  a  separation  to  move  the  court  to 
amend,  vary  or  modify  the  decree,  constitutes  remedial  legislation  and  should 
be  liberally  construed. 

It  is  not  necessary  to  determine  whether  such  amendment  has  a  retroactive  effect 
upon  decrees  of  separation  granted  before  its  passage,  but  it  may  be  considered 
that,  as  the  obligation  to  support  and  maintain  is  a  continuing  one,  the  amend- 
ment operates  upon  the  subject  as  it  finds  it,  and,  finding  it  existing,  the  pro- 
visions of  the  amendment  become  immediately  applicable  to  a  decree  of  sepa- 
ration in  the  same  manner  and  to  the  same  extent  as  any  other  change  in  a  law, 
operative  upon  individual  rights. 

Cross-appeals  by  the  plaintiff  and  defendant  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  23d 
day  of  November,  1896,  which  modified  the  provisions  of  a  judg- 
ment in  respect  to  alimony  for  the  support  and  maintenance  of  the 
plaintiff  and  her  children  entered  in  an  action  for  separation. 

Henry  Schmitt^  for  the  plaintiff. 

E,  H.  Harrison^  for  the  defendant. 

Hatch,  J. : 

The  plaintiff  appeals  from  that  part  of  the  order  which  fixes  the 
sum  awarded  as  alimony  to  the  plaintiff,  claiming  that  the  sum 
allowed  is  not  a  proper  or  sufficient  sum  to  meet  the  necessities  of 
the  plaintiff  and  her  children,  and  that  the  same  is  disproportionate 
to  defendant's  income  and  his  ability  to  pay.  The  defendant  appeals 
from  so  much  of  the  order  as  changes  the  award  of  alimony  for 
plaintiff's  support  and  maintenance  and  the  support  and  maintenance 
of  her  children.  The  last  appeal  challenges  the  power  of  the  court 
to  make  the  order  appealed  from.  The  action  is  for  separation,  and 
the  proof  offered  in  support  of  plaintiff's  right  of  action  was  undis- 
puted. The  only  controverted  question  in  the  case  related  to  th6 
amount  of  alimony  which  should  be  decreed.  By  the  provisions  of 
the  final  judgment  liberty  was  given  to  the  plaintiff  to  move  for  an 
increase  of  the  allowance  and  alimony  awarded  upon  the  death  of 
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the  plaintiflPs  mother,  or  upon  the  occurrence  of  a  change  in  the 
pecuniary  circumstances  of  the  defendant.  It  is  now  claimed  by  the 
defendant  that  the  court  was  without  power  to  make  this  decree. 
We  might  well  say,  in  answer  to  this  claim,  that  defendant  appealed 
from  such  decree  to  the  General  Term  of  the  Supreme  Court,  and 
upon  such  appeal  this  part  of  the  decree  was  affirmed,  thus  affirming 
the  power  in  the  court  so  to  decree,  and  if  the  power  existed  to 
decree  the  right  so  to  move,  power  exists  to  make  disposition  of  the 
motion  by  a  determination  of  the  question  based  upon  the  changed 
circumstances.  If,  however,  we  regard  the  question  as  unaffected 
by  the  previous  decision,  we  are  stilL  able  to  reach  the  same  result. 
The  decree  was  entered  Xovember  13, 1894:.  At  that  time  the  statu- 
tory provisions  which  control  such  actions  provided  for  an  allowance 
to  be  made  for  the  education  and  maintenance  of  the  children  of  the 
marriage  and  for  the  support  of  the  plaintiff,  as  justice  requires, 
having  regard  to  the  circumstances  of  the  respective  parties.  The 
law  in  this  respect  remains  unchanged  at  the  present  time.  (Code 
Civ.  Proc.  §  1766.) 

The  provision  of  the  Code  in  respect  to  decrees  awarding  alimony 
when  this  decree  was  entered,  so  far,  at  least,  as  the  sum  awarded 
for  the  support  and  maintenance  of  the  children  of  the  marriage  is 
concerned,  authorized  an  application  to  the  court  at  any  time 
after  final  judgment  to  modify  or  amend  such  final  judgment. 
(Code  Civ.  Proc.  §  1771.)  The  rule  in  this  respect  was  different 
as  to  an  action  for  the  dissolution  of  the  marriage.  {Chainber- 
lain  V.  Chamberlain^  63  Hun,  96.)  In  this  respect  the  decision 
in  Wells  v.  WelU  (10  N.  Y.  St.  Repr.  248)  is  erroneous.  So  that 
even  under  the  law  as  it  then  stood  express  authority  existed  to 
make  application  on  behalf  of  the  children  of  the  marriage  for  a 
modification  of  the  decree  in  this  respect,  and  of  right  upon  the 
part  of  the  defendant  to  apply  to  have  the  same  wholly  annulled. 
Under  the  decisions,  however,  it  is  clear  that  the  sum  which  is 
awarded  as  alimony  does  not  exist  as  a  debt  in  favor  of  the  wife 
against  the  husband  in  the  sense  of  indebtedness  as  generally  under- 
stood ;  it  is  founded  upon  the  marital  obligation  of  the  husband  to 
maintain  and  support  the  wife  and  children;  it  is  awarded  and 
made  specific  in  amount  by  the  court  as  incidental  to  the  decree 
which  is  entered.     {Romaine  v.  Chauncey^  129  N.  Y.  666.)    The 
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specific  sum  and  allowance  which  is  thus  made  originates  in  a  duty,, 
is  created  by  the  court  upon  the  application  of  equitable  rules,  based 
upon  a  consideration  of  the  circumstances  of  the  husband  and  the. 
needs  of  the  wife  and  children,  and  is  at  all  times  the  subject  of 
equitable  protection.  ( Wetmo^^e  v.  Wet7nore,  149  N.  T.  620.)  This 
principle  of  equitable  protection  is  not  limited  to  the  security  of  the 
fund  awarded  for  the  purposes  for  which  it  was  created,  but  it  is, 
within  the  principle  of  the  cases  above  cited,  extended  to  and  covers, 
the  whole  subject-matter  of  enforcing  the  obligation  which  rests 
upon  the  husband  to  maintain  and  support  the  wife.  This  is  the^ 
primary  duty,  and  for  this  purpose  equity  creates  the  fund.  We 
think,  therefore,  that  it  is  clearly  within  the  equitable  power  of  the 
court,  not  only  to  tentatively  fix  the  sum  which  shall  be  paid  at 
the  time  when  the  decree  is  rendered,  but  to  provide  in  the  decree 
for  a  reservation  of  such  question  to  await  any  change  of  condition 
in  the  circumstances  of  the  parties  which  may  require  the  interpo- 
sition of  equitable  power  to  work  justice  by  an  enforcement  of  the. 
primary  obligation.  In  this  view  it  was  clearly  within  the  power  of 
the  court  to  make  the  provision  in  the  judgment  which  it  did,  and,, 
therefore,  the  power  existed  to  change  the  award  of  alimony  upon 
the  application  which  was  made.  If,  however,  no  provision  were 
made  in  a  judgment  in  an  action  for  separation,  reserving  the  right, 
in  the  court  to  subsequently  modify  or  change  the  same,  still  wc: 
think  such  power  exists.  It  is  to  be  borne  in  mind  tliat  the  judg- 
ment does  not  dissolve  the  marriage  contract ;  that  still  continues. 
The  marital  relation  is  so  far  modified  by  the  decree,  based  upon 
the  misconduct  of  the  husband,  that  the  wife  is  permitted  to  live 
separate  and  apart  from  the  husband  and  he  is  compelled  to  comply 
with  the  marital  obligation  to  support  and  maintain.  If  the  hus- 
band, while  subject  to  this  decree  of  separation,  should  obtain  an 
absolute  divorce,  based  upon  the  misconduct  of  the  wife,  it  would 
then  be  clear  that  he  would  be  discharged  from  the  marital  obliga- 
tion of  maintenance  and  support.  If  the  decree  of  separation  was 
final  in  this  regard,  then  no  power  would  exist  in  a  court  of  equity 
to  relieve  the  husband  from  its  obligation.  It  would  be  a  monstrous 
perversion  of  justice  to  say  that  the  husband  was  bound  by  a  decree 
resting  upon  the  obligation  to  maintain  and  support,  when  by  hia 
App.  Div.— Yol.  XIV.         69 
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judgment  such  obligation  was  swept  away.  Equity  permits  of  no 
such  result.  As  the  decree  awarding  alimony  in  an  action  of  separa- 
tion is  of  equitable  creation,  based  upon  the  marital  obligation  to 
maintain,  when  tliat  support  is  swept  away  equity  will,  upon  proper 
application,  decree  that  the  former  obligation  created  by  the  judg- 
ment is  also  swept  away.  It  seems  plain,  therefore,  that  in  actions 
of  separation,  where  the  obligation  to  support  and  maintain  is  a 
continuing  one,  it  is  at  all  times  within  the  power  of  a  court  of 
equity  to  take  cognizance  of  this  subject,  although  there  exists 
no  special  statutory  authority  upon  the  subject.  In  this  respect 
the  case  differs  from  that  of  a  judgment  for  a  dissolution  of  the 
maiTiage.  In  such  case  the  contract  of  marriage  ceases,  and  the 
obligation  of  support  and  maintenance  is  only  continued  by  the 
provisions  of  the  judgment.  In  the  other  case  the  obligation  con- 
tinues irrespective  of  the  judgment.  The  right,  however,  in  case 
of  absolute  divorce,  to  apply  for  modification  of  the  decree  award- 
ing alimony  is  now  secured  by  statute.     (Code  Civ.  Proc.  §  1771.) 

If,  however,  it  should  be  assumed  that  there  existed  no  power 
in  the  court  to  reserve  the  right  to  change  or  modify  the  decree 
awarding  alimony  at  the  time  when  this  decree  was  entered,  and 
that  the  court  possessed  no  power  in  that  regard,  still,  we  think,  it 
would  furnish  no  answer  to  the  present  application.  In  1895,  sec- 
tion 1771  was  amended  by  authorizing  either  party  to  an  action 
for  an  absolute  divorce  or  for  a  separation,  to  move  the  court  to 
amend,  vary  or  modify  the  decree  providing  for  the  custody,  care, 
education  and  maintenance  of  the  children  of  the  marriage,  and, 
where  the  wife  is  the  plaintiff,  for  her  support.  By  virtue  of  this 
authority,  a  clear  right  is  given  to  make  this  application.  The 
statute  is  remedial ;  it  was  designed  to  confer  power  necessary  to  be 
exercised  in  order  to  prevent  injustice.  The  books  abound  in 
instances  where  the  alimony  decreed  to  be  paid  in  final  judgment 
has  proved  greater  than  the  entire  income  of  the  party  charged 
with  the  continuing  burden  of  the  decree,  by  reason  of  changed 
circumstances  and  loss  of  property,  or  the  offending  party  has  risen 
to  affluence  since  the  decree  was  rendered  and  could  pay  much 
more.  In  either  event  the  court  was  powerless  to  work  any  change 
of  condition  by  subtracting  from  or  adding  to  the  burden  imposed. 
Yet,  if  the  offending  party  failed  to  pay,  although  his  income  was 
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gone,  upon  which  the  decree  was  based,  he  might  be  imprisoned. 
On  the  other  hand,  an  innocent  wife  miglit  be  compelled  to  eke 
out  a  miserable  existence  upon  a  mere  pittance,  while  a  guilty  hus- 
band revelled  in  luxury  which  a  change  of  fortune  had  produced. 
The  only  relief  lay  with  the  Legislature,  and  through  it  the  courts 
are  now  vested  with  authority  to  remedy  any  injustice  which  has 
been  or  may  be  wrought.  The  statute  being  remedial,  courts  are 
bound  to  give  it  its  largest,  fullest  and  most  extensive  meaning  ;  in 
other  words,  a  liberal  construction.  (Endlich  Interp.  Stat.  §§  107, 
108  et  seq,)  The  true  rule  for  the  construction  of  this  statute  is 
stated  by  Judge  Allen  in  T/ie  People  v.  Suj>7'8.  of  Columbia  Co. 
(43  N.  Y.  132),  where  he  says :  "  The  occasion  of  the  enactment  of 
a  law  may  always  be  referred  to  in  interpreting  and  giving  effect  to 
it.  The  court  should  place  itself  in  the  situation  of  the  Legislature 
and  ascertain  the  necessity  and  probable  object  of  the  statute,  and 
then  give  such  construction  to  the  language  used  as  to  carry  the 
intention  of  the  Legislature  into  effect,  so  far  as  it  can  be  ascertained 
from  the  terms  of  the  statute  itself."  And  this  is  the  true  rule  in 
determination  of  the  question  whether  the  act  is  prospective  or 
retroactive.     {People  ex  rel,  Colluid  v.  Spiee?*,  99  K.  Y.  225.) 

It  is  not  needful  that  we  should  now  determine  whether  this 
amendment  has  a  retroactive  effect  upon  decrees  dissolving  the  mar- 
riage absolutely,  as  such  question  is  not  essential  to  a  disposition  of 
this  case.  Xor  is  it  essential  to  say  that  it  has  a  retroactive  effect 
upon  decrees  in  separation  heretofore  granted.  As  we  have  seen,  in 
the  latter  class  of  cases  the  obligation  to  support  and  maintain  is 
a  continuing  obligation,  and  this  amendment  operates  upon  this 
subject  as  it  finds  it,  and  finding  it  existing,  its  provisions  become 
immediately  applicable  thereto  in  the  same  manner  and  to  the  same 
extent  as  any  other  change  in  a  law  operates  upon  individual  rights. 
In  any  view,  therefore,  the  court  was  possessed  of  power  to  make 
the  order  appealed  from,  and  defendant's  appeal  must,  therefore, 
fail. 

So  far  as  plaintiff's  appeal  is  concerned,  we  are  of  opinion  that 
the  amount  awarded  by  the  court,  in  its  order  modifying  the  decree, 
is  fairly  sufficient  to  meet  the  wants  of  the  plaintiff  and  her  children, 
and  is  fairly  sufficient  for  their  comfortable  support  and  mainte- 
nance, and  that  her  appeal  in  this  respect  should  be  denied. 
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As  we  have  seen,  the  right  to  apply  for  a  modification  or  amend- 
ment of  the  decree  awarding  alimony  and  maintenance  is  open  to  both 
parties ;  the  order  permitting  such  an  application  by  defendant  can 
work  no  harm  to  plaintiff. 

The  order  appealed  from  should  be  affirmed,  without  costs  and 
disbursements  to  plaintiff. 

All  concurred. 

Order  aflSrmed,  without  costs. 


Hattie  Babin,  Appellant,  v.  Mrs.  Edwin  E.  Enslet,  Respondent. 

Summary  proceedings  —  a  eaae  is  not  before  a  justice  for  decision,  while  he  waits  for 
bri^s  to  he  filed  — form  of  warrant  —  conversations  not  in  the  presence  of  the 
tenant — general  authority  to  rent. 

Where  a  justice  of  the  peace  reserves  his  decision  in  order  to  enable  the  parties 
to  file  briefs,  the  case  is  not  before  him  for  decision,  within  the  meaning  of 
section  3015  of  the  Code  of  Civil  Procedure,  and  the  four  days  within  which 
he  is  required  to  decide  it  do  not  begin  to  run  until  the  briefs  are  filed. 

Where  a  warrant  of  removal  in  summary  proceedings  to  remove  a  tenant  from 
demised  premises  is  perfect  in  all  respects,  except  that  it  recites  that  the  hus- 
band of  the  party  against  whom  the  proceedings  are  taken  is  in  possession  of 
the  premises,  the  warrant  is  sufficient. 

Where  the  issue  in  such  a  proceeding  is  whether  the  demised  premises  were  rented 
by  the  month  or  by  the  year,  it  is  erroneous  to  admit  evidence  of  a  conversa- 
tion had  between  the  agent  of  the  plaintiff  and  the  sister  of  the  plaintiff,  in  the 
absence  of  the  defendant,  tending  to  show  that  the  agent's  authority  to  rent 
w^as  confined  to  renting  by  the  mouth;  nor  is  a  letter  admissible  which  the  sister 
wrote  to  the  plaintiff  communicating  the  conversation  which  the  sister  had  with 
the  agent. 

Where  an  agent  is  held  out  as  having  authority  to  rent  real  estate,  instructions 
given  to  him  by  his  principal  to  rent  only  by  the  month  cannot  bind  a  tenant 
who  has  no  knowledge  of  the  limitations  of  the  agent's  authority. 

Appeal  by  the  plaintiff,  Hattie  Babin,  from  a  judgment  of  the 
County  Court  of  Kings  county  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  30th  day  of 
July,  1896,  reversing  the  judgment  and  order  made  by  a  justice  of 
the  peace  of  the  city  of  Brooklyn  in  summary  proceedings  to 
remove  a  tenant  from  demised  premises,  and  also  an  order  granted 
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on  the  25th  day  of  July,  1896,  and  entered  in  said  clerk's  office 
upon  which  said  judgment  was  entered. 

S.  M.  <&  D.  E.  Meeker^  for  the  appellant. 

Herman  IL  Baker ^  for  the  respondent. 

Hatch,  J. : 

The  unquestionable  right  exists  to  maintain  this  proceeding 
against  the  defendant.  The  contest  before  the  justice  related  to  the 
term  for  which  the  premises  were  demised.  Upon  this  point  the 
testimony  was  quite  conflicting,  and  the  determination  of  that  ques- 
tion by  the  justice  had  evidence  for  its  support,  and  had  no  error 
occurred  upon  the  trial,  his  judgment  based  thereon  would  have 
been  sustained.  The  reservation  of  decision  by  the  justice  to  enable 
the  parties  to  file  briefs  did  not  have  the  effect  of  ousting  him  of 
jurisdiction.  The  cause  was  not  before  him  for  decision  until  the 
briefs  were  handed  in.  It  was  at  that  time  that  the  case  was  sub- 
mitted to  him  for  decision,  and  he  decided  it  the  next  day,  which 
brought  the  determination  within  the  prescribed  time.  (Code  Civ. 
Proc.  §  3015.)  Assuming  that  the  question  could  be  raised  by 
appeal,  there  was  no  defect  in  the  warrant  of  removal.  The  Code 
of  Civil  Procedure  (§  2251)  provides  that  the  warrant  shall  be  issued 
under  the  hand  of  the  justice,  directed  to  the  sheriff  of  the  county 
or  to  any  constable  or  marshal  of  the  city  where  the  property,  or  a 
portion  of  it,  is  situate,  commanding  such  officer  to  remove  all  per- 
sons therefrom  and  put  the  petitioner  in  full  possession  tliereof. 
The  warrant  in  this  case  answered  all  of  these  requirements,  and  the 
fact  that  in  the  recital  in  the  warrant  Edwin  E.  Ensley  is  stated  as 
being  the  person  in  possession  could  in  no  wise  affect  it,  as  all  the 
essential  requisites  of  a  perfect  warrant  remained  with  this  rejected. 
It  was  not  matter  'that  was  required.  Macclinchey  was  employed 
by  the  plaintiff  to  rent  these  premises,  and  if  we  assume  that  he  was 
only  actually  authorized  to  rent  them  by  the  month,  such  fact  would 
not  be  conclusive  upon  the  defendant.  As  to  her,  he  was  held  out 
as  having  authority  to  rent  the  premises  without  Umit  as  to  time,  in 
consequence  of  which  she  could  make  a  valid  agreement  with  him 
for  the  occupation  of  the  premises  for  a  year,  and  such  agreement 
would  become  binding  upon  tlie  plaintiff.     ( ^yaUh  v.  Hartford 
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Fi7*e  Ins.  Co.,  73  N.  Y.  5.)  No  right,  therefore,  rested  in  the  plain- 
tiff to  defeat  the  term  for  which  plaintiff  actually  stipulated  and 
under  which  she  entered  and  occupied,  even  though  the  agent^s 
actual  authority  was  limited  to  a  monthly  renting.  The  case,  thei-©- 
fore,  rested  upon  what  the  agreement  was,  and  as  upon  this  point 
there  was  a  sharp  conflict  in  the  testimony,  defendant's  rights  should 
not  be  prejudiced  by  the  reception  of  improper  evidence  which  had 
a  material  bearing  upon  the  issue.  At  the  time  when  the  premises 
wei'e  leased  the  plaintiff  was  in  England.  Upon  the  trial  her  sister 
was  called  as  a  witness  and  permitted  to  testify  to  a  conversation 
between  herself  and  the  agent,  in  the  absence  of  the  defendant,  in 
which  they  discussed  the  advisability  of  renting  the  premises  and  in 
which  the  agent  stated  that  he  had  two  applications  to  rent  for 
thirty-three  dollars  a  month  ;  that  he  could  not  get  forty  dollars  and 
that  he  advised  taking  the  former  for  the  winter  months.  The  sis- 
ter thereupon  communicated  this  conversation  to  the  plaintiff  by 
letter,  and  the  letter  itself  was  produced  and  introduced  in  evidence. 
The  defendant  objected  to  the  conversation  and  the  letter;  the 
objections  were  overruled  and  the  evidence  was  received.  This  tes- 
timony was  clearly  inadmissible  and  tended  to  the  prejudice  of  the 
defendant.  Its  purpose  was  to  show  that  the  plaintiff  only  intended 
to  allow  a  monthly  renting.  But  this  could  not  affect  the  defend- 
ant ;  she  had  no  notice  of  it,  was  not  present  and  there  was  nothing 
in  the  attitude  occupied  by  the  agent  to  Jead  her  to  suppose  that 
there  was  any  limitation  upon  his  right  to  rent  for  the  year.  The  evi- 
dence also  had  a  tendency  to  support  the  testimony  of  the  agent,  to 
the  effect  that  he  only  rented  the  premises  to  the  defendant  by  the 
month,  as  it  authorized  the  inference  that  he  would  not  exceed  his 
authority  in  dealing  with  the  property.  The  testimony  was  in  no 
sense  binding  upon  the  defendant  and  slie  could  not  be  affected 
thereby.     In  no  view  can  this  ruling  be  sustained. 

The  judgment  of  the  County  Court  should,  therefore,  be  aflSrmed, 
with  costs. 

All  concurred. 

Judgment  of  the  County  Court  afiirmed,  with  costs. 
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Louisa  Wilhelmina  Geipel,  Respondent,  v.  The  Steinway 
Railway  Company  of  Long  Island  City,  Appellant. 

Negligeiu^  — failure  of  a  motorman  to  see  an  approaching  horse  and  wagon. 

In  an  action  where  negligence  was  charged  against  a  corporation  which  owned 
a  railroad  operated  bj  electricity,  it  appeared  that  the  width  of  the  roadway 
between  the  railroad  track  and  an  outer  embankment  was  only  about  nine  or 
ten  feet;  that  when  the  motor  car  in  question  was  from  seventy -five  to  one 
hundred  feet  away  the  horse  of  the  plaintiff,  which  was  approaching  the  car, 
became  frightened,  reared  and  backed  the  wagon  on  the  track;  that  the  plain- 
tiff held  up  her  hand,  made  motions  and  hallooed  to  the  car  to  stop,  but  it  was 
alleged  that  the  motorman  did  not  notice  this,  as  he  was  looking  in  another 
direction.  The  car  was  going  at  the  rate  of  ten  miles  an  hour,  and  could  have 
been  stopped  in  a  distance  of  fifteen  feet. 

Held,  that  a  verdict  for  the  plaintiff  would  not  be  disturbed. 

Appeal  by  the  defendant,  The  Steinway  Railway  Company  of 
Long  Island  City,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  16th  day  of  April,  1896,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  nunc  pro  tunc 
as  of  the  15tli  day  of  April,  1896,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Jesse  Johnson  and  Eugene  L.  Bush-e^  for  the  appellant. 

Almet  F,  Jenks^  for  the  respondent. 

Bradley,  J. : 

The  plaintiff,  when  proceeding  northerly  on  Lockwood  avenue, 
in  Long  Island  City,  in  her  two-wheeled  vehicle  drawn  by  one 
horse,  driven  by  her,  was  injured  by  collision  with  the  defendant's 
trolley  car,  going  in  the  other  direction.  The  plaintiff  charges  that 
the  collision  and  injury  were  attributable  solely  to  the  negligence  of 
the  defendant.  The  evidence  on  the  part  of  the  plaintiff  tends  to 
prove  that  the  roadway  for  wagons  there  was  narrow,  only  about 
nine  or  ten  feet  between  the  railroad  track  and  the  outer  embank- 
ment ;  that  when  the  car  was  from  seventy-five  to  one  hundred  feet 
away,  approaching,  the  plaintiff's  horse  became  frightened  and 
began  to  rear  and  back  up  and  backed  her  wagon  on  to  the  railroad 
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track ;  that  she  then  held  up  her  hand,  made  motions  and  hallooed 
for  the  car  to  stop  ;  that  the  car  did  not  slack  its  speed,  but  pro- 
ceeded rapidly  up  near  to  or  at  the  point  of  collision,  and  that  when 
the  plaintiflE  gave  such  signals  she  did  not  get  the  attention  of  the 
motorman,  because  he  was  not  looking  in  the  direction  the  car  was 
going,  but  that  his  attention  was  then  being  given  to  a  ball  game 
going  on  off  in  another  direction. 

There  is  a  distinct  and  irreconcilable  conflict  in  the  evidence 
introduced  by  the  parties  respectively  bearing  upon  the  main  issue, 
and  we  cannot  undertake  to  say  where  the  truth  is  on  the  subject 
further  than  to  conclude  that  the  jury  found  and  reflected  it  by  the 
verdict.  It  is  quite  evident  that  the  plaintiff's  wagon  was  not,  nor 
was  her  horse  on  the  railroad  track  at  the  time  of  the  collision,  but 
were  so  near  the  track  that  in  some  manner  the  wagon  and  horse 
were  struck  by  the  car,  or  by  reason  of  the  fractious  movement  of 
the  horse  it  and  the  wagon  came  in  contact  with  the  car  when  it 
reached  the  place  where  they  were,  causing  the  plaintiff's  injury. 
The  evidence  on  the  part  of  the  plaintiff  tends  to  prove  that 
the  car  struck  the  horse  and  wagon.  The  precise  manner  in 
which  the  collision  occurred  may  not  be  an  essential  fact,  and  it  is 
not  so  if  the  situation  of  the  plaintiff,  with  her  horse  and  wagon, 
was  such  as  to  have  required  the  motorman,  in  the  exercise  of 
reasonable  care,  to  slack  up  or  stop  his  car  when  at  such  distance 
from  the  place  of  the  accident  as  to  enable  him  to  do  so  and  he 
did  not. 

It  concededly  appears  by  the  evidence  that  the  car,  when  going 
at  the  rate  of  ten  miles  per  hour,  could  be  stopped  in  fifteen  feet. 
And  if,  as  the  evidence  on  the  part  of  the  plaintiff  tended  to  prove, 
her  situation  was  apparently  one  of  danger  (if  the  car  proceeded  as 
it  was  going)  when  it  was*  seventy-five  to  one  hundred  feet  away, 
and  such  situation  should,  and  by  the  exercise  of  ordinary  care 
would,  have  been  seen  by  the  motorman,  and  the  car  continued  to  go 
rapidly  up  to  or  near  the  point  of  the  accident,  the  conclusion  was  per- 
mitted that  the  defendant  was  chargeable  with  negligence,  and  that 
such  negligence  was  the  cause  of  the  calamity.  Also  that  the 
plaintiff  was  free  from  contributory  negligence.  Whatever  view  we 
may  have  had  of  the  case  if  the  evidence  had  come  to  us  for  an 
original  determination  upon  the  merits,  we  cannot,  in  view  of  the 
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fact  that  the  jury  saw  and  heard  the  witnesses,  say  that  their  verdict, 
founded  upon  the  conflict  in  the  testimony  of  the  witnesses,  is  against 
the  weight  of  the  evidence. 

There  appears  to  be  no  error  to  the  prejudice  of  the  defendant  in 
any  ruUngs  at  the  trial.  Nor  is  it  evident  that  the  verdict  was 
excessive  in  amount. 

The  judgment  and  order  should  be  aflirmed. 

All  concurred,  except  Bartlett,  J.,  not  sitting. 
Judgment  and  order  unanimously  affirmed,  with  costs. 


John  A.  CuNNiNanAM,  Eespondent,  v.  Ernest  J.  Wathen  and 
Others,  Appellants. 

An  agent  and  hisprineipah  are  Jointly  respansible  for  hU  fraudvlent  repreeenta- 
turns  —  wlken  a  representation  is  one  of  fact  —  tohat  is  information  that  a  state- 
ment was  untrue. 

An  action  to  rescind  a  sale  on  the  ground  of  deceit  lies  against  the  agent,  by 
whom  false  representations  were  made,  and  against  his  principals  as  well. 

A  representation  by  a  person,  who  has  a  lease  in  his  possession,  as  to  the  length 
of  its  term,  is  not  in  the  nature  of  an  opinion,  but  relates  to  an  existing  fact. 

Where  a  vendor  made  a  statement,  that  a  lease,  the  subject  of  the  sale,  had  four 
years  to  run,  a  second  time,  after  the  vendee  had  been  told  by  the  agent  of  the 
landlord  that  such  was  not  the  fact,  a  question  of  fact  is  presented  as  to  whether 
the  vendee  had  information  which  required  him  to  understand  and  believe  that 
the  vendor's  statement  was  untrue. 

Appeal  by  the  defendants,  Ernest  J.  Wathen  and  others,  from  a 
judgment  of  the  Court  of  Common  Pleas  for  the  city  and  county  of 
New  York  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk 
of  said  court  on  the  21st  day  of  October,  1895,  upon  the  verdict  of 
a  jury,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
21st  day  of  October,  1895,  denying  the  defendants'  motion  for  a 
new  trial  made  upon  the  minutes. 

This  appeal  was  transferred  from  the  first  department  to  the  second 
department. 

App.  Div.— Vol.  XIY.         70 
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William  G.  McCrea,  for  the  appellants. 

Edward  TT.  S,  Johnston^  for  the  respondent. 

Bradley,  J. : 

The  purpose  of  the  action  as  treated  upon  the  trial  was  to  rescind 
a  contract  by  the  terms  of  which  the  defendant  Wathen,  as  the 
agent  of  the  other  defendants  and  in  their  names,  sold  to  the  plaintiff 
the  lease,  license,  good  will  and  fixtures  in  a  certain  store  used  as  a 
saloon  for  the  sum  of  $2,500.  The  transaction  of  the  purchase  and 
sale  was  had  by  the  plaintiff  with  the  defendant  Wathen,  and  the 
charge  is  that  he  falsely  represented  that  the  lease  then  had  an  unex- 
pired term  of  four  years,  knowing  it  to  be  false,  when  in  fact  the 
unexpired  term  of  the  lease  was  less  than  two  years.  The  sale  was 
made  in  August,  1893.  The  plaintiff  then  paid  $700  and  gave  a 
mortgage  on  the  property  to  secure  tlie  payment  of  the  residue, 
$1,800.  In  September  following  he  surrendered  to  the  defendants 
the  keys  and  possession  of  the  premises,  and  demanded  the  repay- 
ment to  him  of  the  amount  he  had  paid  upon  the  purchase.  The 
lease  was  an  outstanding  one,  made  by  the  owner  of  the  building  to 
a  prior  occupant  for  five  years  from  the  1st  day  of  May,  1890,  and 
the  principal  defendants  had  acquired  the  lease,  good  will  and  fix- 
tures some  time  before  the  sale  to  the  plaintiff.  Whether  the  alleged 
representations  were  made  by  defendant  Wathen  to  the  plaintiff  was 
a  controverted  question  of  fact,  and  where  the  truth  was  on  the  sub- 
ject in  the  conflicting  evidence  was  for  the  jury  to  find.  Since  the 
plaintiff  recovered,  it  is  reasonable  to  assume  that  the  matter  of 
time  for  which  tlie  lease  remained  effectual  may  have  been  an 
important  fact  bearing  upon  the  question  of  value  of  the  subject  of 
the  purchase. 

The  representation  in  that  respect  was  not  in  the  nature  of  an 
opinion,  or  having  relation  to  future  results,  but  related  to  an  exist- 
ing fact  of  which  the  plaintiff  had  no  means  of  knowledge,  as  the 
lease  was  in  the  possession  of  the  defendant,  and  not  produced  for 
inspection  by  the  plaintiff. 

At  the  close  of  the  evidence  the  defendants'  motion  to  dismiss 
the  complaint,  made  upon  the  ground  that  the  plaintiff  had  failed  to 
make  out  a  cause  of  action,  was  denied,  and  the  court  submitted  to 
the  jury  the  question  whether  such  false  representations  as  to  the 
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unexpired  term  of  the  lease  were  made  by  the  defendant  Wathen  to 
the  plaintiff,  whether  they  were  material  and  relied  upon  by  him  as 
an  inducement  to  the  purchase,  and,  if  so,  whether  the  plaintifi 
promptly,  on  discovery  of  their  falsity,  proceeded  to  rescind  the  con- 
tract. There  was  evidence  tending  to  prove  all  the  facts  necessary 
to  permit  thejurytolind  for  the  plaintiff.  He  had  paid  one  month's 
rent  of  the  premises,  and  the  surrender  of  the  possession  of  them 
at  the  time  he  delivered  up  the  keys  and  the  repayment  to  him  of 
the  money  paid  on  the  purchase  would  have  placed  the  parties  sub- 
stantially in  statu  quo.  Whether  the  plaintiff  did  with  reasonable 
promptness  proceed  to  rescind,  after  discovery  of  the  alleged  fraud, 
was  a  question  of  much  doubt  upon  the  trial,  afi  it  appeared  that  he 
was  informed  by  the  agent  of  the  landlord,  shortly  after  he  went 
into  possession,  that  the  lease  had  not  four  yeai*s  to  run.  But  the 
evidence  on  the  part  of  the  plaintiff  is  that,  when  the  attention  of 
the  defendant  Wathen  was  thereafter  called  to  the  subject,  he 
asserted  that  the  lease  had  yet  four  years  to  run,  and  that,  although 
he  was  requested  to  produce  the  lease  and  deliver  it  to  the  plaintiff, 
lie  stated  that  it  was  in  the  safe,  and  for  some  reason  did  not  furnish 
it  to  the  plaintiff.  On  that  state  of  facts  it  cannot,  as  matter  of 
law,  be  said  that  the  plaintiff  had  information  which  required  him 
to  understand  and  believe  that  the  defendant's  statement  so  made 
and  repeated,  that  the  lease  had  four  years  more  of  life,  was  untrue. 

For  the  purpose  of  the  remedy  the  defendants  other  than  Watlien 
are  responsible  for  the  material  representations  made  by  him  as  their 
agent,  and  for  the  consequences  of  their  falsity.  {Bennett  v.  Jud- 
son,  21  N.  Y.  238.)  And  the  reason  for  the  support  of  the  action 
against  the  principals  and  agent  jointly  was  in  the  fact  that  the 
action  was  founded  in  alleged  fraud.  This  was  the  theory  upon 
which  the  trial  proceeded  to  the  rendition  of  the  verdict  as  the 
result.  Although  there  may  well  have  been  much  doubt  on  the 
trial  as  to  what  the  conclusion  should  be,  the  evidence  warranted 
the  conclusion  reached  by  the  jury.  It  cannot  here  be  seen  that 
the  verdict  was  against  the  weight  of  evidence. 

There  was  no  error  in  the  rulings  at  the  trial. 

The  judgment  and  order  should  be  affirmed. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  Euoene  J. 
CuMisKY,  Respondent,  v.  Frederick  W.  Wurster,  as  Mayor  of 
the  City  of  Brooklyn,  Appellant. 

Mayor  of  Brooklyn  ^discretion  in  granting  a  license  to  an  athietic  dab—priu 
fighting  —  an  incorrect  reference  in  an  ordinance  to  the  city  charter ^  disregarded. 

The  mayor  of  the  city  of  Brooklyn  has,  under  its  charter  and  under  the  city 
ordinances,  discretion  in  granting  or  refusing  to  grant  a  first-class  theatrical 
license  to  a  club  located  at  Coney  Island,  which  has  a  building  apparently 
arranged  for  prize  fights,  which  advertises  prize  fights,  and  which  apparently 
has  no  other  purpose  in  obtaining  a  license  than  to  carry  on  public  prize  fights 
upon  the  premises. 

The  rules  of  interpretation  of  statutes  apply  to  municipal  ordinances,  and  where 
a  city  ordinance  clearly  refers  to  the  wrong  section  of  the  city  charter,  the 
reference  which  is  false  and  inappropriate  may  be  rejected. 

JSemble,  that  where  a  city  charter  states  that  certain  classes  of  persons,  enumerat- 
ing them,  must  be  licensed,  that  licenses  shall  be  granted  to  them  by  the 
mayor,  and  that  the  licenses  are  to  be  issued  by  the  city  clerk  and  to  be  signed 
by  the  mayor,  it  is  fairly  to  be  inferred  that  such  persons  in  order  to  pursue 
such  occupations  must  be  licensed,  but  not  that  the  mayor  must  exercise  no  dis- 
cretion in  granting  the  license. 

Appeal  by  the  defendant,  Frederick  W.  Wurster,  as  mayor  of 
the  city  of  Brooklyn,  from  an  order  of  the  Supreme  Conrt,  made  at 
the  Kings  County  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  Kings  on  the  23d  day  of  July,  1896,  directing  that 
a  peremptory  writ  of  mandamus  issue  against  him  compelling  him 
to  grant,  or  cause  to  be  granted,  a  first-class  theatrical  license  to  the 
Surf  Athletic  Club  of  the  city  of  Brooklyn. 

William  G.  Cooke^  for  the  appellant. 

Almet  F.  Jenks^  for  the  respondent. 

Bradley,  J. : 

The .  motion  for  a  peremptory  writ  of  mandamus  requiring  the 
defendant  to  grant  a  first-class  theatrical  license  to  the  Surf  Athletic 
Club  in  the  city  of  Brooklyn  was  founded  upon  the  affidavit  of  the 
relator  to  the  effect  that  he  was  secretary  of  the  club,  which  was  duly 
organized  for  the  encouragement,  promotion  and  cultivation  of 
athletic  exercises,  gymnastic  and   physical  culture,  and  all  lawful 
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sporting  purposes ;  that  the  clubhouse  was  located  at  Coney  Island  ; 
that  the  club  proposed  to  give  exhibitions  and  contests,  and  that  for 
such  purpose  and  in  conformity  to  law  the  club,  by  its  secretary,  on 
or  about  June  19,  1896,  duly  made  application  to  the  license  depart- 
ment of  the  city  of  Brooklyn  for  a  first-class  theatrical  license,  which 
application  was  refused. 

In  opposition  to  the  motion  was  read  the  affidavit  of  the  person 
who  was  the  private  secretary  of  the  mayor,  to  the  eJBEect  that  he 
was  familiar  with  the  application  made  by  the  Surf  Athletic  Club, 
and  the  action  taken  by  the  mayor  on  such  application ;  that  an 
investigation  was  made,  and  the  information  which  the  mayor 
obtained  was  that  the  only  purpose  which  the  club  had  in  view  in 
applying  for  such  license  was  to  have  prize  tights  carried  on  in  public 
at  the  house  for  which  the  license  was  desired.  He  also  states  in  such 
affidavit  that  notices  of  such  fights  were  published  in  the  newspapers, 
and  that  the  mayor  was  unable  to  ascertain  that  the  club  had  any  other 
purpose  in  view  than  such  unlawful  proceedings,  and  that,  therefore, 
he,  in  the  exercise  of  his  lawful  discretion,  refused  to  issue  the  license. 

Also,  the  affidavit  of  a  person  who  states  that  he  is  acting  district 
sergeant  of  the  Brooklyn  police  force  attached  to  the  precinct  located 
at  Coney  Island ;  that  he  is  familiar  with  the  building  for  which  such 
first-class  theatrical  license  was  applied ;  that  in  size  it  is  about  100 
by  150  feet,  having  a  seating  accommodation  for  about  8,000  per- 
sons ;  that  it  is  not  arranged  like  a  theater,  but  has  a  stage  or  plat- 
form in  the  center  about  three  feet  high  and  twenty-four  feet  square, 
and  that  he  saw  a  certain  poster,  annexed  to  his  affidavit,  upon  the 
wall  of  a  hotel  near  by  the  clubhouse,  advertising  performances 
there  consisting  of  stated  numbers  of  rounds  between  persons  whose 
names  and  weight  were  mentioned.  It  is  urged  on  the  part  of  the 
relator  that  the  affidavits,  and  especially  the  latter  one,  are  not 
available  to  the  mayor,  because  it  does  not  appear  by  expressions  in 
them,  to  that  effect,  that  they  were  made  in  his  behalf  or  with  his 
knowledge,  and  that  he  does  not  himself  answer  the  application 
made  for  the  writ.  It  must  be  assumed  that  the  affidavits  were 
used  upon  the  motion  in  behalf  of  the  defendant,  and  with  his 
knowledge,  and  that  they  were  made  for  such  purposes.  If  the 
mayor  was  permitted  to  exercise  his  judgment,  the  affidavits  tended 
to  show  the  existence  of  a  state  of  facts  which  may  have  been 
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deemed  by  liim  such  as  to  show  that  the  license  was  not  arbitrarily 
and  without  reason  refused.  The  main  question  is  whether  the 
mayor  was  without  any  discretion  on  the  subject,  and  when  applica- 
tion was  made  to  him  for  the  license  his  power  in  the  matter  was 
merely  ministerial,  and  his  duty  to  grant  it  imperative.  Such  is  the 
contention  of  the  learned  counsel  for  the  relator.  Generally  speak- 
ing, the  duties  of  a  mayor  of  a  city  are  executive  and  administrative. 
Ilis  powers,  however,  are  dependent  upon  the  statute  and  by-laws 
passed  pursuant  to  it.  When  powers  are  conferred  on  the  mayor  in 
general  terms,  as  incidental  to  his  powers  are  his  right  and  duty  to 
exercise  his  judgment  wlien  the  matter  in  which  he  is  called  upon 
to  act,  and  the  propriety  of  the  action  sought,  are  properly  the  sub- 
ject for  consideration. 

The  city  charter  provides  that  the  administrative  power  shall  l>e 
vested  in  the  mayor,  etc.  (Laws  of  1888,  chap.  583,  tit.  3,  §  1.) 
Although  the  statute  does  not  in  direct  terms  provide  by  whom 
licenses  shall  be  granted,  it  clearly  contemplates  that  they  will  be 
granted  by  the  mayor,  as  is  seen  by  reference  to  the  provision  tliat 
the  city  clerk  shall "  countersign  all  licenses  granted  by  the  mayor." 
(Id.  tit.  2,  §  6.) 

The  board  of  aldermen,  known  as  the  common  council,  being 
vested  with  the  legislative  power  of  the  city  (Id.  tit.  2,  §  1)  were 
given  the  power  to  make  ordinances,  rules  and  regulations  and  by- 
laws "to  prohibit  or  regulate  and  license  all  places  of  public 
amusement "  (Id.  §  12,  subd.  8)  and  for  other  specified  purposes. 
Among  the  ordinances  of  the  common  council  was  that  of  section  1 
of  article  2  of  chapter  1,  which  provides  that  "  The  mayor  shall 
grant  licenses  for  the  purposes  autliorized  by  section  13  of  title  2  of 
the  city  charter,  to  expire  on  the  first  Monday  of  April  thereafter, 
to  such  residents  of  the  city  of  the  age  of  twenty-one  years,  duly 
qualified  according  to  the  ordinances  of  the  common  council,  as  he 
may  deem  proper,  unless  the  common  council  shall  otherwise  desig- 
nate, and  may  revoke  the  same  at  pleasure."  There  is  no  express 
refel-ence  to  any  licenses  in  section  13  of  title  2  of  the  charter,  and 
although  power  is  given  to  the  common  council  in  that  section  to 
make,  establish,  alter,  modify,  amend  and  repeal  all  such  other 
ordinances,  rules,  police,  health,  excise,  fire  and  building  regulations 
as  they  may  deem  necessary  to  carry  into  eflfect  the  powers  confer- 
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red  by  the  act,  etc.,  there  is  in  that  section  the  absence  of  any 
express  provision  about  licenses,  and  it  does  not  appear  by  the 
language  there  employed  that  ordinances  for  granting  licenses  were 
within  the  contemplation  of  the  provisions  of  section  13,  yet  it  may 
not  be  said  that  no  ordinances  of  that  character  could  have  the  sup- 
port of  its  provisions.  But  the  matter  of  licenses,  for  which  the 
common  council  was  expressly  authorized  to  provide  by  ordinances, 
is  the  subject  of  section  12  of  article  2  of  the  charter  and  not  else- 
where. It  would,  therefore,  seem  that  the  apparent  intent  of  the 
common  council  was  to  refer  to  that  scjction  in  the  ordinance  above 
mentioned,  and  that  the  reference  was  so  made  to  section  13  by 
inadvertence.  It  was  not  the  province  of  the  common  council  to 
grant  licenses,  but  in  the  exercise  of  its  legislative  functions  to  make 
provision  for  tlie  granting  of  them  by  the  mayor. 

The  rules  of  interpretation  of  statutes  are  alike  applicable  to 
municipal  ordinances.  When  it  is  evident,  in  view  of  the  purpose 
of  a  statute,  that  by  a  strict  and  literal  interpretation  it  fails  to 
express  the  legislative  intent,  such  interpretation  will  not  be  adhered 
to  ;  the  portion  which  is  false  and  inappropriate  may  be  rejected  and 
the  legislative  intent  be  observed.  ( Watervliet  Turnpike  Co.  v. 
M'Kean,  6  Hill,  616 ,  The  People  v.  Utica  Ins,  Co.^  15  Johns. 
368 ;  Spencer  v.  Myers,  150  K.  Y.  269.) 

The  rejection  by  interpretation  of  the  allusion  to  section  13  from 
the  ordinance  would  permit  its  reference  for  support  to  any  provis- 
ions of  the  charter  which  expressly  confer  power  upon  the  common 
council  to  make  ordinances  for  granting  of  licenses.  If  this  is  a 
correct,  view  of  the  constniction  and  eflfect  of  that  ordinance,  the 
mayor  was  not  denied  the  power  to  exercise  his  judgment  as  to  the 
propriety  of  granting  the  license  applied  for  by  the  relator  for  his 
club,  unless  there  is  something  further  limiting  his  official  powers  in 
that  respect.  Much  reliance  on  the  part  of  the  relator  is  placed 
upon  the  provisions  of  ordinances  known  as  sections  1  and  2  of 
article  1  of  chapter  2.  Section  1  provides  that  the  persons  and 
classes  of  persons  therein  mentioned  "  are  hereby  required  to  be 
licensed,  and  licenses  shall  be  granted  to  them  by  the  mayor  to 
carry  on  their  respective  trades  or  occupations."  Among  those 
named  therein  are  "  keepers  of  billiard  saloons,  bowling  alleys,  shoot- 
ing galleries,  exhibition  of  circuses,  menageries  and  common  shows, 
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and  owners  or  managers  of  theatres,  opera  halls,  play  hooses,  and  all 
other  places  of  public  amusements." 

Section  2  provides  that  "  the  licenses  required  to  be  granted  by 
the  foregoing  section  shall  be  issued  by  the  city  clerk  and  signed  by 
the  mayor."  Those  sections  probably  relate  to  substantially  all  the 
cases  in  which  licenses  may  be  required  or  desired.  They  certainly 
embrace  the  subject  of  a  license  for  a  first-class  theater,  which 
appears  to  have  been  the  ostensible  purpose  of  the  application 
made  by  the  relator  for  the  Surf  Athletic  Club.  Unless  the  pro- 
visions of  those  two  last-mentioned  sections  fairly  require  a  con- 
struction which  denies  to  the  mayor  the  power  to  exercise  any  judg- 
ment on  the  subject,  when  an  application  is  made  to  him  within 
those  provisions  for  a  license,  such  effect  should  not  be  treated  as 
intended  by  the  common  council  or  as  consistent  with  the  purpose 
of  such  provisions,  in  view  of  his  relations  to  the  municipality  as  its 
administrative  and  executive  officer. 

The  nature  of  the  provision,  that  the  persons  or  classes  of  persons 
referred  to  in  the  ordinance  are  required  to  be  licensed,  fairly  means 
that  license  is  essential  to  enable  or  permit  them  to  pursue  the  occu- 
pations and  institute  and  conduct  the  places  of  amusement  and 
entertainment  specified  in  the  ordinance.  And  the  further  provis- 
ion, that  licenses  shall  be  granted  to  such  persons  or  class  of  persons 
by  the  mayor  for  such  purposes,  fairly  and  reasonably  imports  that 
the  power  is  vested  in  the  mayor  to  grant  licenses,  and  that  they 
shall  be  granted  by  him  only.  In  terms,  therefore,  the  provisions 
are  not  imperative,  and  in  that  respect  the  three  sections  of  the  ordi- 
nances before  mentioned  are  substantially  in  harmony.  While  the 
mayor  may  be  permitted  to  exercise  his  judgment,  his  discretion  is 
not  unqualified.  A  denial  of  an  application  for  a  license  may  be 
such  as  to  constitute  an  abuse  of  power  and  be  subject  to  review 
and  correction  by  mandanms.  There  are  many  purposes  for  licenses 
within  those  mentioned  in  the  ordinance  referred  to  for  which  the 
mayor  could  not  with  propriety  deny  applications  made  in  good  faith. 
It  is  now  quite  well  settled  by  authority  that  public  policy  requires 
that  power,  not  imperative  in  terms,  vested  in  the  chief  magistrate 
of  a  city  to  grant  licenses,  should  be  deemed  discretionary.  {People 
ex  reL  Dorr  v.  Thacher^  42  Hun,  349;  People  ex  rel.  Worth  v.  Grants 
58  id.  455 ;  The  People  ex  rel,  Schwab  v.  Grants  126  N.  Y.  473.) 
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Whether  power  granted  to  a  public  oflScer  in  general  terms  or  by 
words  in  form  permissive  is  or  not  discretionary  depends  npon  the 
nature  of  the  power  or  duty.  When  it  relates  exclusively  to  the 
public  welfare  or  is  created  for  the  protection  of  the  public  interests, 
the  statutory  provisions  conferring  the  power  will  be  deemed  man- 
datory. {The  Mayor  Y.  Furze^  3  Hill,  612 ;  JIutson  v.  The  MayoVy 
etc.y  of  New   Yoi%  9  N.  Y.  163 ;  Ilagadom  v.  Raux^  72  id.  5S3.) 

Such  is  not  the  nature  or  purpose  of  the  ordinances  in  question. 
The  case  of  The  People  ex  rel.  Osterhout  v.  Perry  (13  Barb.  206) 
is  deemed  quite  doubtful  as  authority,  in  view  of  the  later  cases 
upon  the  subject.  The  difference  in  the  view  taken  in  the  present 
case  and  that  adopted  by  the  court  in  Matter  of  O^Rourke  (9  Misc. 
Rep.  564)  is  one  of  interpretation  of  the  ordinances  of  the  common 
council.  The  view  here  taken  is  that,  as  incidental  to  the  power 
vested  in  the  mayor  to  grant  licenses,  he  is  permitted  to  exercise  his 
judgment  in  such  matters  without  having  discretion  expressly  con- 
ferred upon  him  by  the  ordinance,  and  that  the  denial  to  him  of 
such  right  in  the  execution  of  the  power  granted  is  dependent  upon 
a  mandatory  provision  of  an  ordinance  of  the  common  council  in 
that  respect.  Without  reference  to  the  question  of  construction  of 
those  ordinances,  whether  mandatory  or  permissive,  it  would  cer- 
tainly be  remarkable  to  deny  to  the  mayor  the  power  to  look  behind 
an  application  made  for  a  license  to  ascertain  wliether  its  actual  pur- 
pose was  truly  represented,  and,  if  not  so,  to  refuse  it.  He  undoubt- 
edly would  have  that  power.  He  exercised  it  in  the  relator's  case. 
The  mayor  was  justified  in  tlie  conclusion  that  a  license  for  a  first- 
class  theater  was  not  applicable  to  the  purposes  for  which  the  Surf 
Athletic  Club  had  prepared  its  building  and  to  which  it  was  to  be 
devoted.  And  it  may  be  assumed  that  his  refusal  to  grant  the 
license  was  founded  upon  the  facts  in  that  respect  as  they  then 
existed,  and  were  reasonably  inferable  from  them. 

These  views  lead  to  the  conclusion  that  the  order  should  be 
reversed  and  motion  for  the  writ  denied. 

All  concurred 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 

App.  Div.— Vol.  XIV.         71 
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Johanna  Zimmerman,  Respondent,  v.  The  Long  Island  Railroad 

Company,  Appellant. 

Negligence  —  vibration  of  a  train  whieJt.  throws  a  pcutsetiger  off  tJie  step  of  a  ear,  in 
the  dark,  wJtere  there  is  no  'platform  —  that  an  item  of  damages  is  not  within  the 
issues  should  he  called  to  the  attention  of  tJie  court  —  costs, 

A  passenger  riding  in  an  open  railroad  car,  having  seats  crosswise  of  it,  was  car- 
ried beyond  the  platform  of  a  station,  and  when  the  train  stopped  was  hallooed 
to  by  the  trainman  to  *' hurry  up,"  whereupon  she  stepped  on  the  running 
board  on  the  side  of  the  car,  when  there  was  a  sudden  jerk  of  the  car  and  she 
fell  to  the  ground  and  was  injured,  about  ten  o'clock  in  the  evening,  at  a  place 
where  there  was  no  light  and  no  platform.  The  evidence  tended  to  show  that 
the  jerk  took  place  because  of  the  fact  that  vacuum  brakes  were  only  used  on  the 
cars  on  the  front  end  of  the  train,  the  cars  in  the  rear  being  thus  left  to  settle 
back  and  to  slack  up  again. 

Held,  that,  considering  the  vibration  of  the  car,  the  haste  with  which  the  passen- 
gers were  invited  to  alight,  the  darkness  and  the  absence  of  any  platform,  the 
question  of  the  negligence  of  the  defendant  was  properly  submitted  to  the  jury. 

The  accident  occurred  on  August  22,  1891,  and  the  plaintiff's  husband  died 
November  12,  1898.  She  testified  that  after  her  husband's  death  she  paid  for 
help  a  sum  not  exceeding  five  dollars  per  week.  No  allegation  of  this  char- 
acter was  made  in  the  complaint,  but  the  defendant  did  not  object  to  the 
evidence  upon  that  ground. 

Held,  that  as  it  was  doubtful  whether  this  was  a  proper  item  of  damage,  the 
verdict  should  be  reduced  by  its  amount,  but  as  it  was  the  duty  of  the  defend- 
ant to  have  directed  the  attention  of  the  court  to  the  fact  that  this  claim  was 
not  within  the  allegations  of  the  complaint,  that  the  reduction  must  be  made 
without  denying  the  plaintiff  costs. 

Appeal  by  the  defendant,  The  Long  Island  Railroad  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
20th  day  of  October,  1S96,  upon  the  verdict  of  a  jury,  and  also 
from  an  order,  bearing  date  the  12th  day  of  October,  1896,  and 
entered  in  the  said  clerk's  office,  denying  the  defendant's  motion  for 
a  new  trial  made  upon  the  minutes. 

W,  C,  Beecher^  for  the  appellant. 
F.  E,  Dana^  for  the  respondent. 

Bradley,  J. : 

On  the  evening  of  August  22,  1891,  at  Manhattan  Beacli,  the 
plaintiff    became   a   passenger,   destined   for  Parkville,   upon  the 
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defendant's  train  of  cars.  When  the  train  stopped  at  Parkville 
the  plaintiff,  in  proceeding  to  alight,  fell  and  received  the  personal 
injuries  which  constitnte  the  subject  of  her  claim  for  damages. 
The  train  was  a  long  one,  consisting  of  thirteen  loaded  passenger 
cars.  The  plaintiff  was  in  the  rear  car,  which  was  an  open  one, 
with  seats  crosswise  of  it.  The  train  did  not  stop  at  the  platform 
of  the  station  at  Parkville,  but  went  on  beyond  and  west  of  it, 
crossing  what  is  known  as  the  Culver  railroad.  When  tlie  train 
was  coming  to  a  stop  the  passengers  were  notified  by  some  train- 
man on  the  running  board  of  the  car,  who  hallooed  "  hurry  up." 
The  car  stopped ;  the  plaintiff,  sitting  on  the  outside,  got  up  and 
stepped  on  the  running  board,  and  then,  as  the  evidence  tends  to 
prove,  there  was  a  sudden  jerk  of  the  car,  and  she  fell  to  the  ground 
and  received  an  injury.  There  is  not  much  controversy  in  the  evi- 
dence about  the  facts.  This  occurred  about  ten  o'clock  in  the  even- 
ing. There  was  no  light  and  no  platform  at  that  place.  The 
running  board  was  about  two  and  a  half  feet  from  the  ground,  and 
below  that  was  another  step  in  like  manner  extending  the  length  of 
the  car.  The  reason  given  by  the  defendant  for  passing  by  the 
station  platform  was  that  there  was  an  up-grade  going  west  until 
the  Culver  road  was  passed,  and  that,  as  the  tmin  was  a  heavy  one, 
the  engine  very  likely  would  be  unable  to  start  the  train  if  stopped 
on  the  grade.  And  the  reason  given  by  the  evidence  on  the  part 
of  the  defendant  for  the  jerk  or  vibration  of  the  car  after  it  first 
came  to  a  stop  was  that  the  vacuum  brake  in  use  on  the  train  was 
on  only  some  of  the  cars  nearest  the  front  end  of  the  train  ;  that  it 
was  not  practicable  to  apply  it  to  the  cars  further  in  the  rear,  and 
as  the  consequence,  while  the  cars  supplied  with  brakes  were  held  to 
their  places  when  the  train  stopped  and  the  cars  had  come  together, 
those  having  no  brake  connected  with  them  would  vibrate  or  slack 
back  the  length  of  the  couplings  and  slack  up  again.  Those  con- 
ditions very  likely  may  have  been  the  cause  of  the  jerking  of  the 
car  which  caused  the  plaintiff's  fall  and  injury.  The  haste  in  move- 
ment which  the  passengers  were  invited  to  make,  without  any  warn- 
ing of  the  danger  which  might  be  occasioned  by  the  vibration  or 
rebounding  of  the  car,  the  darkness  and  the  absence  of  any  plat- 
form to  step  on  to,  were  circumstances  which  permitted  the  jury  to 
find  that  the  injury  of  the  plaintiff  was  attributable  to  the  negli- 
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gence  of  the  defendant,  and  that  the  plaintiff  was  free  from  the 
imputation  of  contribntory  neghgence. 

The  plaintiff's  husband  died  November  12,  1893.  There  was 
some  evidence  given  by  the  plaintiff  to  the  effect  that  since  her  hus- 
band's death  she  had  paid  out  something  for  help,  the  outside  lignre 
of  which  was  five  dollars  per  week.  No  sucli  matter  was  alleged  in 
the  complaint.  In  making  objection  to  the  introduction  of  the  evi- 
dence, the  defendant's  counsel  did  not  specify  the  want  of  allegation 
in  the  complaint  as  a  ground  for  it,  or  anything  to  that  effect ; 
hence,  his  objection  on  that  ground  is  not  available  as  error.  Bnt, 
as  there  is  some  doubt  about  the  sufficiency  of  the  evidence  to  sup- 
port a  recovery  for  the  moneys  paid  out  by  the  plaintiff  for  help  and 
assistance  at  her  home,  defendant's  exception  taken  to  the  submission 
of  that  matter  to  the  jury  is  entitled  to  such  consideration  as  to  ren- 
der it  prudent  to  exclude  from  the  recovery  the  amount  which  the 
jury  could  have  allowed  for  such  cause.  But  as  the  question  would 
have  been  obviated  if  the  attention  of  the  court  had  been  called  to 
the  fact  that  no  such  claim  was  within  the  allegations  of  the  com- 
plaint, the  plaintiff  should  have  costs  if  she  consents  to  the  deduc- 
tion and  consequent  modification.  The  trial  was  held  October  9, 
1896,  two  years  and  about  eleven  months  after  the  husband's  death. 

The  judgment  and  order  should  be  revei-sed  and  a  new  trial 
granted,  costs  to  abide  the  event,  unless  the  plaintiff  stipulates  to 
deduct  from  the  recovery,  as  of  the  time  of  the  verdict,  $755,  and 
in  that  event  the  judgment  be  so  modified,  and,  as  modified,  affirmed, 
with  costs  to  the  plaintiff. 

All  concurred,  except  Gtoodrich,  P.  J.,  not  sitting. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event,  unless  plaintiff  stipulates,  within  twenty  days,  to  deduct 
from  the  recovery,  as  of  the  time  of  the  verdict,  $755,  and  in  that 
event  the  judgment  is  so  modified,  and,  as  modified,  unanimously 
affirmed,  with  costs  to  the  plaintiff. 
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Merton  S.  M06HER  and  Edwin  H.  Mosher,  Respondents,  v.  Char- 
les Lewis  and  Barbette  Lewis,  as  Executrix,  etc.,  of  Joseph 
Lewis,  Deceased,  Appellants,  Impleaded  with  Others. 

Mechanic's  lien  —  conaent  of  ownei*  inferred  from  his  license  to  his  tenant  to  alter 
and  repair,  and  his  acquiescence  therein  —  building  a  vault  under  a  sidewalk  is  a 
beneficial  improvement  of  the  realty  —  constructive  notice  of  the  lease  to  lienors. 

In  an  action  brought  to  foreclose  a  mechanic's  lien  for  work  done  in  a  cellar  and 
in  a  vault  under  a  sidewalk  in  front  of  the  building,  and  in  laying  an  artificial 
sidewalk  over  such  vault,  it  was  claimed  that  the  work  was  done  by  direction  of 
the  lessees  and  with  the  consent  of  the  lessors  and  owners  of  the  premises, 
who  had  authorized  the  lessees  ''to  make  such  alterations  in  the  building 
demised  by  said  lease  as  they  may  elect,"  to  which  the  following  further  pro- 
vision was  added:  **  Consent  is  also  given  to  said  parties  to  alter  and  repair 
the  said  premises."  While  the  vault  under  the  sidewalk  was  being  constructed, 
one  of  the  owners  came  there  and,  upon  being  informed  how  the  new  sidewalk 
would  be  constructed,  said  it  would  be  very  nice  and  would  improve  the 
property. 

Held,  that  the  repairs  were  made  with  the  consent  of  the  owners,  within  the 
meaning  of  section  1  of  chapter  842  of  the  Laws  of  1885; 

That  the  provision  in  the  lease  by  which  the  owners  gave  consent  that  repairs 
and  alterations  be  made,  accompanied  by  the  further  fact  that  one  of  them  saw 
and  acquiesced  in  the  work  while  it  was  in  progress,  made  out  a  sufficient 
consent,  especially  in  the  case  of  the  vault  and  sidewalk,  which  was  a  perma- 
nent and  beneficial  improvement  to  the  reall^'^; 

That  the  fact  that  the  lease,  which  was  recorded,  showed  that  the  improvements 
were  to  be  made  at  the  expense  of  the  lessees,  did  not  affect  the  rights  of  the 
lienors  as  against  the  owners,  and,  it  seems,  was  not  constructive  notice  of 
that  fact  to  the  lienors. 

Appeal  by  the  defendants,  Charles  Lewis  and  Barbette  Lewis,  as 
executrix,  etc.,  of  Joseph  Lewis,  deceased,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  25th  day  of  August, 
1896,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term. 

This  appeal  was  transferred  from  the  first  department  to  the  sec- 
ond department. 

The  action  was  commenced  in  the  Court  of  Common  Pleas  of  the 
city  and  county  of  New  York.  A  trial  there  resulted  in  a  judgment 
dismissing  the  complaint,  which  judgment  was  revei'sed  and  a  new 
trial  granted  by  the  General  Term  of  that  court. 
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The  original  defendants,  Charles  and  Joseph  Lewis,  owners  of  prem- 
ises on  the  southwesterly  corner  of  Eighth  avenue  and  Thirteenth 
street,  in  the  city  of  New  York,  leased  tliem  to  the  defendants  Wilson 
&  Yan  Houten  by  written  lease  of  date  February  7,  1893,  for  the 
term  of  ten  years  from  the  first  day  of  May  then  following. 

Joseph  Lewis  died  since  the  first  trial,  and  Barbette  Lewis,  as 
executrix  of  his  will,  has  been  substituted  as  a  defendant. 

Sidney  II.  Stuart^  for  the  appellants. 

Andrew  Shiland^  Jr,^  for  the  respondents. 

Bradley,  J. : 

The  claim  for  which  the  plaintiffs  filed  a  mechanic's  lien,  which 
they  seek  to  enforce  by  foreclosure,  arose  from  materials  furnished 
and  services  performed  by  them  between  the  15th  day  of  April  and 
the  15th  day  of  June,  1893,  at  the  request  of  the  defendants  Wilson 
&  Van  Ilouten,  lessees  of  Charles  and  Joseph  Lewis,  in  making 
and  laying  the  cellar  floor,  facing  the  cellar  walls  and  concreting  the 
cellar,  amounting  in  value  to  ^233.76,  and  in  making  and  laying  an 
artificial  sidewalk  in  front  of  the  building  on  the  premises  on  Eighth 
avenue  and  Thirteenth  street,  amounting  in  value  to  $350.64,  mak- 
ing together  $584.40. 

The  controverted  question  is  whether  this  was  done  with  the  con- 
sent of  the  owners  and  lessore  in  such  sense  as  to  permit  the  plain- 
tiffs to  assert  and  have  a  lien  on  the  interest  of  such  ownere  in  the 
premises  for  the  value  of  such  materials  and  services,  within  the 
meaning  and  by  virtue  of  the  statute.  (Laws  of  1885,  chap.  342, 
§  1.)  By  reference  to  the  lease  it  is  seen  that  Wilson  &  Van 
Ilouten,  the  lessees,  agreed  that  they  would  either  improve  the 
buildings  then  on  the  premises  or  erect  new  buildings  thereon  ; 
would  make  all  repairs  at  their  own  cost  and  expense ;  would  pre- 
serve the  buildings  in  as  good  condition  as  they  were  at  the  time  of 
the  completion  of  such  improvements,  and  would  quit  them  in  such 
condition  at  the  expiration  of  the  term  of  the  lease.  And,  further, 
that  they  would  not  "  make  any  alteration  without  the  written  con- 
sent of  the  said  parties  of  the  first  part." 

By  a  further  provision  of  date  February  8,  1893,  added  at  the 
foot  of  the  lease,  and  subscribed  by  the  lessors,  permission  was  granted 
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to  the  lessees  ^'  to  make  such  alterations  in  the  buildings  demised  hj 
said  lease  as  they  may  elect."  And  to  enable  them  to  avail  them- 
selves in  the  meantime  of  such  permission,  and  the  further  permis- 
sion hereinafter  mentioned,  the  lessors,  by  another  instrument  of  the 
same  date  executed  by  them,  consented  that  Wilson  &  Van  Houten 
should  have  the  possession  of  the  premises  from  that  date  to  the  1st 
day  of  May,  1893,  at  the  rental  rate  of  $1,500  ^r  annum,  payable 
monthly  in  advance,  and  added,  "  consent  is  also  given  to  said  par- 
ties to  alter  and  repair  said  premises."  Wilson  &  Van  Houten  duly 
accepted  the  terms  of  that  instrument,  and  agreed  to  perform  accord- 
ingly. Thereupon,  Wilson  &  Van  Houten  went  into  possession  of 
the  premises,  and  proceeded  to  make  alterations  and  improvements, 
a  portion  only  of  which  is  the  subject  of  consideration  here. 

In  addition  to  the  work  before  referred  to  in  the  cellar,  the  lessees 
caused  a  vault  to  be  excavated  therefrom  to  the  curbline,  walled  and 
fitted  it  up  as  an  extension  of  the  basement  room  of  the  building. 
In  doing  this  the  old  sidewalk  was  removed.  The  plaintiffs  fur- 
nished the  materials  for  and  performed  the  work  of  laying  the  side- 
walk over  the  vault.  On  review  of  the  former  trial  the  Court  of 
Common  Pleas,  in  an  opinion  delivered  by  Judge  Bischoff,  held  that, 
upon  the  facts  as  they  then,  appeared,  the  plaintiffs  acquired  a  lien 
upon  the  title  of  the  lessors  for  the  amount  of  their  claim,  other 
than  for  making  the  sidewalk.  (10  Misc.  Rep.  373.)  In  that 
respect  the  views  and  conclusions  there  expressed  are  adopted. 
Upon  the  subject  of  that  claim  it  may  be  assumed  that  tlie  evidence 
is  here  no  less  for  its  support  than  it  was  on  that  trial. 

As  has  already  been  observed,  the  tenants,  Wilson  &  Van  Houten, 
were  lawfully  in  possession  of  the  premises,  having  permission  of 
their  lessors  to  make  such  alterations  and  repairs  as  they  should 
elect.  Those  made  were  of  the  freehold,  and  came  within  those 
which  the  lessees  by  the  terms  of  the  lease  were  required  to  leav« 
in  good  condition  on  the  surrender  of  the  premises  to  the  lessors. 
They  having  thus  given  permission  to  make  such  unprovements, 
apparently  by  their  presence,  as  one  of  them  from  time  to  time 
during  the  progress  of  the  work  acquiesced  in  and  consented  to 
them  as  made,  the  conclusion  is  fairly  warranted  that  the  work 
was  done  with  their  consent,  within  the  meaning  of  the  statute  before 
referred  to,  and,  therefore,  the  plaintiffs  were  permitted  to  avail 
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themselves  of  it  to  acquire  a  lien  upon  the  estate  of  the  lessors  as 
owners  of  the  premises.  (Burkitt  v.  Ilarper^  79  X.  Y.  273 ;  Oti^ 
Y.  Bodd,  90  id.  336;  Schmalz  v.  Mead^  125  id.  18S;  Cowen  x. 
Paddock^  137  id.  188.)  On  the  review  of  the  former  trial  the  view 
of  the  court  was  that  the  lien  of  the  plaintiffs  for  making  the  side- 
walk was  not  established  because  there  was  an  absence  of  evidence 
of  the  owners'  consj^nt  as  to  that  work.  Reference  was  made  by 
the  court  on  that  review  to  the  fact  that  the  written  pennieeion 
made  subsequently  to  the  date  of  the  lease  was  expressly  limited  to 
•alterations  in  the  buildings  demised.  It  is  apparent  from  this 
expression  in  the  opinion,  and  the  fact  was,  that  the  further  consent 
given  to  the  lessees '*  to  alter  and  repair  said  premises"  was  not 
in  evidence  on  that  trial.  There  was  also  then  the  absence  of  the 
evidence  introduced  on  the  last  trial  to  the  effect  that  the  tnking  up 
of  the  old  sidewalk  and  the  laying  of  the  new  one  were  necessary  to 
the  improvement  of  extending  the  room  of  the  cellar  by  means  of 
the  vault. 

And  further  evidence,  not  appearing  on  the  first  trial  and  intro- 
duced on  the  last  one,  consisted  of  certain  ordinances  of  the  city  of 
New  York  containing  the  provisions  that  the  owner,  lessee  or  occu- 
pant of  any  building  fronting  on  a  street  or  avenue  should  at  his 
own  charge  and  expense  pave,  according  to  the  ordinances  of  the 
city,  and  keep  and  maintain  in  repair  the  sidewalks,  curb  and  gutter 
of  such  street  or  avenue  in  front  of  such  building.  Also  describing 
the  stone  with  which  the  sidewalks  should  l)e  paved  and  specifying 
how  the  stone  should  be  laid,  excluding  the  use  of  brick  and  round 
paving  stone,  and  imposing  a  penalty  for  non-observance  of  such 
directions. 

The  evidence  tends  to  prove  that  the  sidewalk  removed  was  com- 
posed of  brick  and  broken  flags,  and  that  when  the  sidewalk  had 
been  taken  up  and  the  work  of  constructing  the  vault  was  proceed- 
ing, one  of  the  defendant  lessors  was  there,  and  in  a  conversation 
with  one  of  the  lessees,  being  informed  how  the  new  sidewalk  would 
be  constructed,  said  it  would  be  very  nice  and  improve  the  prop- 
erty. This  vault  and  sidewalk  constituted  alteration  and  improve- 
ment of  the  realty  beneficial  in  character.  It  is  common  knowledge 
that  vaults  are  extended  under  sidewalks  in  cities  to  enlarge  cellars 
or  basements  of  buildings  for  purposes  practically  useful  to  their 
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occupants.  The  view  taken  of  the  additional  facts  appearmg  by  the 
evidence  on  the  last  trial  is  that  they  supply  what  was  absent  on  the 
first  trial  to  support  a  lien  for  the  plaintiffs'  claim  arising  from  the 
construction  of  the  sidewalk,  and  that  such  improvement,  in  view  of 
the  vault,  came  within  the  alterations  and  repairs  of  the  premises 
which  the  lessors  gave  consent  to  the  tenants  to  make.  It  may  in 
this  connection  be  observed  that  reference  to  the  work  of  construc- 
tion and  repair  of  sidewalks  is  expressly  made  by  the  act  of  1885  as 
that  for  which  a  lien  may  be  acquired  when  done  with  the  consent  of 
the  owner  within  the  meaning  of  the  provisions  of  that  act.  While 
as  to  the  pubUc  the  duty  to  maintain  in  repair  the  sidewalks  is  with 
the  municipality,  the  expense  of  it  is  chargeable  to  the  owners  of 
the  adjacent  buildings  (Laws  of  1887,  chap.  669),  and  by  the  ordi- 
nances before  mentioned  the  city  has  sought  to  impose  upon  the 
owners  the  primary  duty  to  make  and  maintain  the  sidewalks.  But 
in  the  present  case  it  is  a  significant  fact  that  the  work  of  making 
and  laying  the  sidewalk  was  rendered  necessary  by  the  conditions  of 
the  improvement  of  the  premises  made  by  extending  the  basement, 
and,  therefore,  was  essential  to  such  improvement. 

In  support  of  his  contention  tliat  there  was  no  consent,  within 
the  contemplation  of  tlie  statute,  to  charge  the  estate  of  the  owners 
with  the  lien,  the  learned  counsel  for  the  appellants  cited,  among 
others,  the  case  of  Havens  v.  West  Side  K  L,  i&  P.  Co.  (44  N.  Y.  St. 
Eepr.  589  ;  49  id.  771 ;  143  N.  Y.  632).  There  it  was  held  that, 
although  the  owner  had  knowledge  of  the  performance  of  the  work 
caused  to  be  done  by  the  tenant  in  erecting  structures  on  the 
demised  premises,  he  did  not  consent  to  it  within  the  meaning  of 
the  statute.  The  lease  in  that  case  contained  no  provision  or  per- 
mission for  the  construction  of  the  buildings,  which  were  erected 
for  the  purposes  of  trade  by  the  tenant.  The  lessor  had  no  power 
to  prevent  the  tenant  from  making  such  improvements  as  he  saw  fit 
by  way  of  erection  of  structures  for  his  own  use.  The  owner  might 
derive  no  ultimate  benefit  from  them.  The  views  expressed  in  the 
opinion  of  the  court  in  that  case  at  General  Term  (49  N.  Y.  St. 
Repr.  771)  clearlj''  present  the  propositions  upon  which  its  determi- 
nation rested  as  distinguished  from  that  upon  which  the  right  to  a 
lien  may  be  acquired  under  the  statute.  The  case  has  no  essential 
App.  Dit.— Vol.  XIV.        72 


Digitized  by 


Google 


570  KIMBEL  v.  KIMBEL. 


Second  Department.  Februabt  Term,  1897.  [Vol.  14. 

application  to  the  one  at  bar.  Jt  may  be  assumed,  upon  the  evi- 
dence in  the  present  case,  that  it  was  contemplated  that  the  owners 
would  derive  an  ultimate  benefit  from  the  improvements  to  which 
the  work  and  materials  of  the  plaintiffs  contributed.  By  reason  of 
some  default  on  the  part  of  the  lessees,  the  owners  were  enabled  to 
and  did  resume  possession  of  the  premises  before  the  close  of  the 
first  year.  The  question  whether  the  plaintiffs  were  chargeable  with 
notice  of  the  provisions  of  the  lease,  to  the  effect  that  improve- 
ments were  to  be  made  at  the  expense  of  the  lessees,  is  not  deemed 
important,  as  the  right  to  a  lien  upon  the  estate  of  the  owners  was 
not  dependent  upon  the  personal  liability  of  the  latter  for  the  work 
and  materials  employed  in  making  them.  {Schrnalz  v.  Mead^  125 
N.  Y.  188,  193.) 

And  it  may  be  added  that  our  attention  is  called  to  no  statute 
which  renders  the  record  of  the  lease  constructive  notice  to  the 
plaintiffs  of  its  such  provisions. 

No  other  question  seems  to  require  the  expression  of  consideration. 

The  judgment  should  be  affirmed. 

All  concurred. 

Judgment  affirmed,  with  costs. 


Mary  Ann  Kimbel,  Appellant,  v.  Anthony  Eikbel,  Jr.,  and 
Charles  F.  Bauerdorf,  as  Executors,  etc.,  of  Anthony  Kimbel, 
Deceased,  Respondents,  Impleaded  with  Others. 

Dmoer — effect  of  a  gift  to  others  of  the  residuary  estate  —  effect  of  a  power  of  sale  to 

executors. 

A  testator  gave  $50,000  to  his  executors  in  trust  to  pay  over  the  Income  thereof 
to  his  wife.  The  rest,  residue  and  remainder  of  his  estate,  real  and  personal,  he 
devised  to  his  seven  children,  and  gave  his  executors  a  power  of  sale  **for  the 
purpose  of  dividing  my  estate,  to  pay  the  legacies  or  devises  hereinbefore  men- 
tioned, or  for  the  more  convenient  managing  of  my  estate,  or  for  any  other 
reason  that  may  commend  itself  to  my  executors  hereinafter  named." 

Held,  that  the  provision  for  the  widow  was  not  made  in  lieu  of  her  dower ; 

That  it  w^as  not  necessary,  in  order  to  establish  the  widow's  right  to  take  both 
her  dower  and  also  under  the  provisions  of  the  will,  to  affirmatively  show  that 
the  testator  so  intended,  but  in  order  that  she  should  be  required  to  elect 
between  the  two,  it  must  clearly  and  manifestly  appear  by  impiication  that  he 
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intended  that  the  widow  should  not  take  under  the  provision  made  for  her  in 

the  will  otherwise  than  in  lieu  of  dower; 
That  the  gift  of  the  residuary  estate  to  the  children  of  the  testator  only  affected 

the  disposition  of  what  was  left  of  the  estate  after  dower  had  been  deducted  ; 
That  the  power  of  sale  given  to  the  executors  was  not  inconsistent  with  the 

existence  of  a  dower  interest  in  the  widow. 
Semble,  that  if  the  will  had  directed  a  sale  free  from  incumbrances  it  would  have 

been  otherwise. 

Appeal  by  tlie  plaintiff,  Mary  Ann  Kimbel,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  tlie  county  of  Westchester  on  the  5th  day  of 
December,  1896,  upon  the  decision  of  the  court  rendered  after  a^ 
trial  at  the  Westchester  Special  Terra. 

Sidney  H,  StuarU  for  tlie  appellant. 

Robert  E,  Deyo^  for  the  respondents. 

Bbadley,  J. : 

Action  for  dower.  The  plaintiflE  is  the  widow  of  Anthony  Kim- 
bel, deceased.  He  left  his  will,  which  was  admitted  to  probate  and 
record.  By  it  he  gave  the  plaintiff  $1,000,  to  be  paid  to  her  within 
sixty  days  after  his  death.  By  the  following  and  third  clause  he 
bequeathed  to  her  all  his  furniture  in  his  New  York  residence.  By 
the  fourth  clause  he  bequeathed  to  her  and  his  children  all  his 
engravings,  pictures  and  books  in  that  residence,  to  be  divided 
equally  between  them.  His  children  were  seven  in  number.  By 
the  fifth  clause  he  bequeathed  to  the  executors  of  his  will  $50,000 
in  trust,  to  invest  the  same  and  pay  the  income  to  the  plaintiff  in 
quarterly  or  semi-annual  payments  during  her  life.  By  the  sixth 
clause  he  devised  and  bequeathed  all  the  rest,  residue  and  remainder 
of  his  estate,  real  and  personal,  to  his  ciiildren,  share  and  share  alike. 
And  the  following  is  the  tenth  clause  of  his  will :  "  For  the  purpose 
of  dividing  my  estate  to  pay  the  legacies  or  devises  hereinbefore 
contained,  or  for  the  more  convenient  managing  of  my  estate,  or  for 
any  other  reason  that  may  commend  itself  to  my  executors  herein- 
after named,  I  hereby  authorize  and  empower  them,  or  the  survivor 
of  them,  to  sell  all,  or  such  part,  of  my  real  estate,  at  such  time  and 
upon   such   terms   as   they,  or  the  survivor  of  them,  may  deem 
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advisable,  either  at  public  or  private  sale,  and  to  give  good  and  suf- 
ficient deeds  and  conveyance  thereof." 

Those  above  mentioned  are  the  only  provisions  of  the  will  requir- 
ing any  attention  for  the  purposes  of  the  questions  arising  for  con- 
sideration on  this  review.  The  controversy  presented  by  the  issues 
is  whether  the  plaintiff  shall  be  put  to  her  election  to  accept  the  pro- 
visions of  the  will  in  her  behalf  or  waive  the  benefit  of  them  and 
take  her  dower  interest  in  the  realty.  In  other  words,  the  question 
is  whether  the  bequests  in  the  will  to  the  plaintiff,  and  in  her  behalf, 
were  made  to  her  in  lieu  of  dower.  The  court  at  Special  Term,  in 
an  able  opinion,  reached  a  conclusion  in  the  affirmative  of  that 
proposition.  We  are  unable  to  adopt  that  view  of  the  provisions  of 
the  will. 

In  the  early  history  of  the  common  law  dower  was  recognized  as 
a  right,  and  thereafter  had  its  support,  and  dower  has  since  become 
the  subject  of  declaratory  statute  in  this  State.  (1  R.  S.  740,  §  1.) 
The  statute  provides  that  if  provision  be  made  for  her  by  will  in 
lieu  of  her  dower,  she  shall  make  her  election  whether  she  will  take 
such  provision  or  will  be  endowed  of  the  lands  of  her  husband. 
(Id.  741,  §  13.)  The  will  in  question  does  not  in  terms  provide 
that  the  bequests  to  the  plaintiff  are  in  lieu  of  dower,  nor  can  such 
be  the  effect  unless  rendered  so  by  clear  and  manifest  implication 
from  the  provisions  of  the  will,  and  such  implication  must  be 
founded  on  the  fact  that  the  claim  of  dower  is  inconsistent  with 
or  so  repugnant  to  the  disposing  provisions  of  the  will  as  to  defeat 
their  execution.  {Fuller  v.  Yates,  8  Paige,  325 ;  Sanford  v. 
JacTcson,  10  id.  266 ;  Konvalinl^a  v.  Schleyel,  104  N.  Y.  125.) 

The  reason  for  tlie  strict  rule  of  construction  and  interpretation  of 
the  provisions  of  a  will,  bearing  upon  the  question  of  intent  of  a  testa- 
tor in  such  case,  is  in  the  fact  that  dower  is  favored  in  the  law,  and 
tlie  necessity  of  the  widow  to  elect  whether  she  will  relinquish  or 
retain  her  right  to  it  is  not  permitted  to  rest  upon  doubt  or  uncer- 
tainty. And,  although,  there  has  been  some  apparent  conflict  in  its 
application  by  the  courts,  the  principle  lias  with  substantial  uni- 
formity been  such  in  England  and  in  this  country.  In  the  early 
case  in  this  State  of  Adsit  v.  Adslt  (2  Johns.  Ch.  448)  maybe  found 
an  interesting  and  instructive  review  by  the  chancellor  of  English 
cases  on  the  subject,  and  he  said  that,  to  permit  such  implication  as 
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to  require  the  widow  to  elect,  "  the  claim  of  dower  must  be  incon- 
sistent with  the  will  and  repugnant  to  its  dispositions,  or  some  of 
them." 

It  cannot  be  assumed  from  the  extent  of  the  pecuniary  provision 
made  by  the  will  of  a  husband  to  his  wife  that  he  intended  it  in  lieu 
of  dower.  The  view  on  that  subject,  as  expressed  by  the  chancellor 
in  Fuller  v.  Yates  (8  Paige,  325),  was :  "  Taking  the  whole  dispo- 
sition which  the  testator  has  made  of  his  property  into  consideration, 
it  can  hardly  be  said  he  intended  to  give  her  dower  in  addition  to 
the  testamentary  dispositions  in  her  favor;  and  probably  if  the 
question  of  dower  had  occurred  to  him,  he  would  have  inserted  a 
provision  in  the  will  declaring  that  the  dispositions  in  her  favor 
should  be  in  lieu  of  dower  in  the  residue  of  his  estate.  But  it  is  not 
sufficient  to  bar  her  dower  that  he  did  not  think  on  the  subject ;  as  that 
would  only  indicate  a  want  of  intention  either  one  way  or  the  other." 
The  provisions  of  the  will  in  the  present  case  relied  upon  to  support 
the  alleged  intent  of  the  testator,  that  the  bequests  to  the  plaintiff 
were  made  in  lieu  of  dower,  are  those  of  the  sixth  and  tenth  clauses, 
to  the  effect  that  he  gives  all  the  residue  of  his  estate,  real  and 
personal,  to  his  children,  and  gives  to  the  executors  power  of  sale  for 
the  purposes  mentioned,  and  expresses  the  grant  of  power  "  to  give 
good  and  sufficient  deeds  and  conveyance  thereof." 

The  gift  of  the  rest,  residue  and  remainder  of  his  estate,  real  and 
personal,  to  his  children,  was  not  inconsistent  with  the  right  of  dower 
of  his  widow  in  the  real  estate.  Her  interest,  inchoate  until  the 
death  of  the  testator,  tl^en  became  consummate  in  the  real  property 
as  to  which  there  was  a  concurrence  of  his  seisin  and  the  marriage 
relation  of  the  testator  and  the  plaintiff,  except  so  far  as  she  had 
barred  her  dower  during  his  life.  The  gift  of  the  residue  of  his 
estate,  after  making  some  provision  for  her,  does  not  purport  to 
include  her  dower  interest  in  such  residue,  but  only  such  estate  as 
was  his  to  give.  And  this  would  be  so  if  she  had  been  included  as 
one  of  the  beneficiaries  of  the  gift  and  devise  of  the  residue.  In 
Konvalinhu  v.  Schlegel  (104  N.  Y.  125)  the  testator,  by  the  terms 
of  his  will,  gave  all  the  rest,  residue  and  remainder  of  his  estate 
to  the  executors  to  sell  and  divide  the  proceeds  equally  among  his 
wife  and  children.  The  question  there  was  whether  the  widow  was 
required  to  elect.     The  court,  in  holding  that  she  was  not  put  to 
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her  election,  remarked  that  the  dower  is  never  excluded  by  a  pro- 
vision in  a  will  for  a  wife  "  except  by  express  words  or  by  necessary 
implication,"  and  that  "  the  only  sufficient  and  adequate  demonstra- 
tion which,  in  the  absence  of  express  words,  will  put  the  widow  to 
her  election,  is  a  clear  incompatibility,  arising  on  the  face  of  the 
will,  between  a  claim  of  dower  and  a  claim  to  the  benefit  given  by 
the  will."  This  is  the  accepted  and  settled  doctrine  of  the  adjudi- 
cated cases  on  the  subject. 

The  provisions  of  the  tenth  clause  created  no  trust,  but  a  mere 
power  of  sale,  and  nothing  is  added  to  the  effect  of  it  as  bearing 
upon  the  question  under  consideration  by  the  expression  of  power  to 
give  good  and  sufficient  deeds  and  conveyance.  The  power  to  sell 
would,  by  implication,  include  the  power  to  convey  by  deed  all  the 
estate  which  he  could  authorize  the  executors  to  sell.  This  is  not 
necessarily  inconsistent  with  the  existence  of  the  incumbrance  of  the 
dower  interest  of  the  widow,  and,  therefore,  the  allowance  of  her 
claim  of  dower  in  the  real  property  will  not  necessarily  defeat  any 
of  its  provisions.  (  Wood  v.  Wood,  5  Paige,  596 ;  Lewis  v.  Smith,  9 
N.  Y.  5G2,  510 ;  Matter  of  Accounting  of  Frazer,  92  id.  239,  249; 
Konvalinka  v.  Schlegel,  supra.) 

It  would  have  been  otherwise  if  the  power  had  been  given  to  the 
executors  to  sell  and  convey  free  from  incumbrances.  Then  the 
power  would  have  clearly  manifested  an  intent  of  the  testator  to 
deny  to  his  widow  dower  in  the  land  if  she  elected  to  accept 
the  provisions  made  for  her  by  the  will.  The  case  would  then 
have  come  within  the  rule  applied  in  Vernon  v.  Vernon  (53  K".  T. 
351). 

The  views  above  expressed  lead  to  a  conclusion  contrary  to  the 
assumption  of  the  learned  counsel  for  the  defendants,  to  the  effect 
that  the  fee  of  the  real  estate  was  devised  to  the  children  of  the  tes- 
tator free  from  incumbrance,  and  that  such  was  the  character  of  the 
power  of  sale  given  to  the  executors.  It  is  not  necessary  to  the 
right  of  the  widow  to  take  both  the  testamentary  provision  made  in 
lier  behalf  and  dower  that  the  testator  so  intended,  but  to  require 
her  to  elect  it  must  clearly  and  manifestly  appear  by  implication 
that  he  intended  that  the  provision  made  in  the  will  for  the  plaintiff 
should  be  in  lieu  of  dower.  In  the  view  taken  of  the  cases  cited  on 
the  defense,  they  do  not  seem  to  support  the  contention  to  that 


Digitized  by 


Google 


KIMBEL  V.  KIMBEL.  575 

App.  Div.]  Second  Department,  Februaky  Term,  1897. 

effect.  In  Savage  v.  Burnham  (17  N.  Y.  561)  all  the  real  estate  of 
the  testator  was  devised  to  the  trustees  with  direction  that  his  wife 
receive  one-third  part  of  the  clear  rents  and  profits,  and  that  the  other 
two-thirds  should  be  deemed  part  of  her  personal  estate  and  be  dis- 
posed of  in  the  manner  provided.  By  this  devise  the  trustees  took 
title  for  the  purposes  of  the  tnists  expressed  in  the  will.  It  may  be 
observed  that  by  this  means  he  had  given  the  legal  title  to  the  trus- 
tees and  one-third  of  the  rents  and  profits  to  his  ^vife  during  her  life. 
It  was  held  that  the  claim  of  dower  was  inconsistent  with  the  pro- 
visions of  the  will  and  could  not  stand  with  them.  It  is  unneces- 
sary to  refer  specifically  to  the  provisions  of  the  will,  which  were 
treated  as  inconsistent  with  the  claim  of  dower  in  the  real  property, 
further  than  to  call  attention  to  the  reasons  expressed  by  Judge 
Andrews  in  the  Konvalinka  case,  who  delivered  the  opinions  of 
the  court  in  that  and  the  Vernon  case.  He  says  of  the  Sava^ge  case, 
that  "  the  widow  was  put  to  her  election,  not  because  the  vesting  of 
the  title  in  trustees  was,  j>er  se,  inconsistent  with  a  claim  for  dower, 
but  for  the  reason  that  the  will  made  a  disposition  of  the  income,  and 
contained  other  provisions  which  would  be  in  part  defeated  if  dower 
was  insisted  upon."  This  was  an  adequate  reason  for  the  result  in 
that  case. 

In  Tobias  v.  Ketchum  (32  N.  Y.  319;  the  testator  gave  one-third 
of  the  income  of  all  his  real  estate  to  his  wife  and  directed  the 
executors  to  carry  out  such  provision.  It  was  held  that  the  executors 
as  trustees  took  the  legal  title,  and,  upon  the  authority  of  the  Savage 
case,  that  the  provisions  of  the  will  were  inconsistent  with  the  claim 
of  dower,  and  consequently  the  widow  was  put  to  her  election. 
The  reasons  for  such  conclusion  do  not  very  clearly  appear  in  the 
opinion  there  delivered,  nor  are  they  for  its  support  entirely  in 
liarmony  with  other  cases.  In  referring  to  it  in  the  Konvalinka 
case.  Judge  Andrews  said :  There  is  language  in  the  Tobias  case 
**  which,  disconnected  with  the  context,  may  give  color  to  the  con- 
tention of  the  appellant "  in  that  case.  "  But  it  is  the  principle 
upon  which  adjudged  cases  proceed  which  is  mainly  to  be  looked  to, 
because  a  correct  principle  is  sometimes  misapplied.  *  *  *  It 
has  frequently  been  declared  that  powers  of,  or  in  trust  for  sale,  are 
not  inconsistent  with  the  widow's  right  of  dower,"  some  of  which 
are  cited  by  the  learned  judge.     Those  remarks  are  somewhat 
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suggestive  of  his  view  of  the  Tobias  case,  and  nothing  further  need 
be  added  on  this  subject. 

In  Ze  Fevre  v.  Toole  (84  N".  Y.  95)  the  testator  by  his  will  gave 
several  legacies  and  then  gave  all  of  his  residuary  estate,  real  and 
personal,  to  his  wife.  It  was  clear,  on  the  face  of  the  will,  that 
there  was  a  manifest  implication  of  intent  of  the  testator  that  the 
provision  made  for  the  wife  was  in  lieu  of  dower. 

In  The  Matter,  etc,,  of  Zahrt  (94  N.  Y.  605)  it  also  clearly 
appeared  on  the  face  of  the  will  that  the  intention  of  the  testator, 
as  expressed  by  the  testamentary  disposition  of  his  property,  could 
not  be  fully  accomplished  if  the  widow  made  and  effectuated  her 
claim  for  dower. 

The  view  taken  of  the  principle  and  the  rule  of  its  application 
deduced  from  the  multitude  of  cases  on  the  subject  is  that  it  does 
not  appear  by  implication,  on  the  face  of  the  will,  that  the  testator 
intended  that  the  plaintiff  could  not  take  the  testamentary  provis- 
ions made  for  her  otherwise  than  in  lieu  of  dower,  for  the  reason 
that  there  is  no  necessaiy  or  clear  repugnancy  between  such  provis- 
ions and  the  continuance  of  her  existing  dower  estate  in  the  real 
property  of  the  testator. 

There  is  no  occasion  to  refer  to  the  oral  evidence  given  on  the 
trial  in  relation  to  the  extent  of  the  real  and  personal  property  left 
by  the  testator,  as  it  has  no  essential  bearing  upon  the  question  pre- 
sented for  consideration. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  final  award  of  costs. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 
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Habby   a.   0.  Hikes,  Respondent,  v.  Pauline  M.  Hamburger, 

Appellant. 

Misements — tcay  by  necemty — after  an  enjoyment  of  thirty-five  years,  it  cannot  b& 
changed — tJie  right  terminates  with  ths  necessity. 

A  way  by  neceasity,  whether  created  by  grant  or  by  construction,  cannot  be 
changed  by  the  owner  of  the  servient  estate,  after  an  uninterrupted  enjoyment 
of  thirty-five  years,  without  the  consent  of  the  owner  of  the  dominant  estate. 

Semble,  that  a  right  of  way  by  necessity  terminates  with  the  necessity. 

Appeal  by  the  defendant,  Pauline  M.  Hamburger,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  20th  day  of 
April,  1896,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  18th  day  of  May,  1896,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

This  appeal  was  tmnsferred  from  the  first  department  to  the 
second  department. 

Richard  M.  Henry ^  for  the  appellant. 

Frank  G,  Wild,  for  the  respondent, 

Goodrich,  P.  J. : 

The  defendant  in  1891,  being  the  owner  of  a  farm  at  Bound 
Brook,  New  Jersey,  containing  about  108  acres,  conveyed  it  to  the 
plaintiff  by  a  deed  containing  the  usual  covenant  against   incum- 
App.  Div.— Vol.  XIV.        73 


Digitized  by 


Google 


578  HIXES  V,  HAMBURGER. 


Second  Department,  March  Term,  1897.  [Vol.  14 

brances.  This  farm  was  a  part  of  a  larger  tract,  originally  owned 
by  Maria  Beekman,  who,  in  1852,  conveyed  to  Van  Doren  a  portion 
so  situated  that  there  was  no  access  to  the  highway  except  over  the 
plaintiffs  farm. 

A  way  by  necessity  having  thns  arisen,  a  road  about  ten  or  twelve 
feet  wide  and  about  half  a  mile  long  was  laid  out ;  at  the  highway 
it  was  closed  by  a  gate,  at  which  there  was  a  trespass  sign,  and  it 
had  been  used  for  over  thirty-five  years. 

The  plaintiff  alleged  that  this  right  of  way  was  an  incumbrance 
within  the  covenant  of  the  deed,  and  brought  his  action  for  damages, 
claiming  the  difference  between  the  value  of  the  farm  incumbered 
with  the  right  of  way,  and  the  value  of  the  farm  relieved  from  such 
burden.     The  jury  awarded  $900  damages. 

The  plaintiff  claimed  that  the  way  ran  nearly  through  the  middle 
of  the  farm,  dividing  it  into  two  tracts,  which  materially  diminished 
its  value.  In  answer  to  this,  the  defendant,  while  admitting  that 
the  right  of  way  existed  and  was  an  incumbrance  within  the  cove- 
nant of  the  deed,  asserted  that  the  plaintiff  had  an  absolute  right  to 
change  the  location  of  the  way  to  some  other  place,  which  would 
afford  reasonable  access  to  the  highway,  and  run  it  along  one  edge 
of  the  farm,  the  practical  result  of  which  would  be  merely  to 
diminish  the  area  of  the  farm  by  a  strip  containing  one  or  two 
acres,  so  that  the  damage  would  be  simply  the  value  of  the  land  thus 
taken,  viz.,  the  proportionate  value  of  the  acreage,  from  fifty  to  one 
hundred  dollars. 

The  defendant  also  contended  that  where  a  right  of  way  by 
necessity  exists,  it  can  never  ripen  into  a  right  of  way  by  prescrip- 
tion ;  that  the  thirty-five  years'  enjoyment  does  not  operate  to  estop 
him  to  change  the  location,  and  that  even  the  particular  right  of 
way  is  not  a  perpetual  right,  but  one  which  exists  only  so  long  as 
the  necessity  exists. 

Upon  this  ground  the  defendant  assigns  error  in  the  refusal  of 
tlie  court  to  permit  him  to  prove  that  another  way,  over  another 
part  of  the  servient  farm,  would  have  afforded  equal  convenience  of 
access. 

The  question  asked  was  as  follows :  "  Now,  if  this  lane  of  twelve 
feet  was  moved  seven  hundred  feet  towards  the  one  extremity  of 
your  farm,  and  was  cut  through  from  the  turnpike,  it  would  run 
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back  to  Mr.  Van  Doren's  farm.  You  could  make  such  an  entrance, 
could  you  not  ? "  The  defendant  admitted  that  twenty  years  had 
expired  since  the  opening  of  the  road,  and  the  evidence  was 
excluded. 

To  prove  lex  loci  the  plaintiff  subsequently  offered  in  evidence 
the  case  of  Carlisle  v.  Cooper  (19  N.  J.  Eq.  256).  In  that  case 
Chancellor  Zabriskie  held :  "  There  is  in  this  State  no  Statute  of 
Limitation  by  which  an  easement  may  be  acquired ;  but  the  courts 
have,  by  analogy  to  the  statute  relating  to  title  to  other  real  property, 
adopted  twenty  years  as  the  term  for  acquiring  an  easement  by 
enjoyment.  In  adopting  this  they  adopt  all  the  other  requisites  in 
the  statute,  and  annexed  to  it  by  construction.  This  would  require 
that  the  adverse  enjoyment  must  have  been  continuous  and  to  the 
full  extent  for  the  whole  of  the  time." 

If  it  be  said  that  the  possession  of  the  way  in  question  is  not 
adverse  to  the  owner  of  the  servient  farm,  it  may  also  be  said  that 
its  location  is  adverse.  The  location  of  the  way  and  its  uninter- 
rupted use  for  thirty-five  years  constitutes  enjoyment  within  the 
language  of  the  chancellor. 

It  must  be  assumed  that  the  way  \^s  located  either  by  the  owner 
of  the  servient  farm  or  with  his  consent.  The  defendant  insists 
npon  his  right  to  change  this  route  arbitrarily,  not  once  only,  but 
from  time  to  time  as  his  convenience  may  require  or  his  whim  may 
dictate,  and  this  without  reference  to  the  fact  that  no  change  is 
shown  to  have  taken  place  in  the  general  condition  of  the  neighbor- 
hood. The  case  of  Palmer  v.  Palmer  (150  N.  Y.  147)  holds  a 
contrary  doctrine,  where  it  is  said :  "  The  grantor,  in  such  a  case, 
has  the  right  to  designate  the  track  or  way,  having  due  regard  to 
the  rights  of  both  parties,  but  if  he  declines  or  omits  to  exercise 
that  right,  the  grantee  may  select  for  himself,  and  will  be  supported 
in  his  selection  unless  chargeable  with  palpable  abuse." 

In  the  case  of  OntKaiik  v.  Z.  S,  cfe  M.  S.  li.  R.  Co.  (71  K  Y.  197) 
the  court  cites,  with  approval,  the  ruling  of  Judge  Bigelow  in 
Jenniso7i  v.  Walker  (11  Gray,  423) :  "Where  an  easement  in  land 
is  gi'auted  in  general  terms,  without  giving  definite  location  and 
description  to  it,  so  that  the  part  of  the  land  over  which  the  right  is 
to  be  exercised  cannot  be  definitely  ascertained,  the  grantee  does  not 
thereby  acquire  a  right  to  use  the  servient  estate  without  limitation 
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as  to  the  place  or  mode  in  which  the  eaBement  is  to  be  enjoyed. 
When  the  right  granted  has  been  once  exercised  in  a  fixed  and  defined 
course,  with  the  full  acquiescence  and  consent  of  both  parties,  it  cannot 
be  changed  at  the  pleasure  of  the  grantee."  And  he  said :  "  This 
rule  rests  on  the  principle  that  where  the  terms  of  a  grant  are 
general  or  indefinite,  so  that  its  construction  is  uncertain  and 
ambiguous,  the  acts  of  the  parties,  contemporaneous  with  the  grant, 
giving  a  practical  construction  to  it,  shall  be  deemed  to  be  a  just 
exposition  of  the  intent  of  the  parties."  The  court  also  cited,  with 
approval,  the  decision  in  Bannon  v.  Angier  (Si  Mass.  128),  where 
it  is  said :  "  Where  a  right  of  way  or  other  easement  is  granted  by 
deed  without  fixed  and  defined  limits,  the  practical  location  and  use 
of  such  way  or  easement  by  the  grantee  under  his  deed,  acquiesced 
in  by  the  grantor  at  the  time  of  the  grant,  and  for  a  long  time  sub- 
sequent thereto,  operate  as  an  assignment  of  the  right,  and  are 
deemed  to  be  that  which  was  intended  to  be  conveyed  by  the  deed, 
and  are  the  same  in  legal  effect  as  if  it  had  been  fully  described  by 
the  terms  of  the  grant.  If  it  is  afterward  obstructed  by  the  grantor 
he  is  liable  to  an  action  therefor,  and  cannot  defend  by  showing 
another  way  or  mode  of  enjqyment  in  a  different  line  or  direction, 
although  it  may  be  equally  convenient  with  the  right  or  privil^o 
originally  granted." 

Mr.  Washburn  says :  "  Where  a  right  of  way  is  granted,  but  its 
locality  and  duration  are  not  defined,  it  may  become  fixed  by  use 
and  acts  of  acquiescence  of  the  parties.  *  *  *  And  when  once 
fixed  by  user,  it  may  not  be  changed  except  by  a  suflSciently  long 
acquiescence  therein  by  the  parties  in  interest."  (Washburn's  Eas. 
&  Serv.  265.)  This  view  is  supported  by  the  case  of  Leonard  v. 
Leonard  (84:  Mass.  543),  where  it  is  said :  "  If  it  be  shown,  in  such 
a  case,  that  a  particular  way  was  used  for  a  long  time  over  one  par- 
eel  in  order  to  get  access  to  the  other,  it  tends  to  show  that  the 
grantor  deemed  the  way  used  by  him  to  be  convenient,  useful  and 
necessary,  as  appurtenant  to  the  land  granted,  and  thus  indicates 
that  it  was  his  intention  to  convey  it  as  an  essential  right  or  ease- 
ment to  the  enjoyment  of  the  estate." 

The  right  of  way  by  necessity  terminates,  of  course,  with  the 
necessity,  as  it  would  by  the  construction  of  a  new  public  highway 
between  the  two  farms,  but  it  cannot  be  changed  by  the  owner  of 
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the  servient  estate,  after  an  uninterrupted  enjoyment  of  thirtj-five 
years,  without  the  consent  of  the  owner  of  the  dominant  estate. 

Nor  do  we  see  any  distinction  in  tliis  regard  between  an  easement 
by  grant  and  an  easement  by  construction,  in  the  case  of  right  of 
way  by  necessity.  If  the  existence  of  the  easement  is  once  estab- 
lished so  as  to  become  a  fact,  the  enjoyment  of  it  for  a  sufficient 
period  will  prevent  its  change  without  the  consent  of  both  parties, 
80  long  as  the  necessity  exists. 

In  Wynkoop  v.  Bv/rger  (12  Johns.  222)  the  court  said :  "  The 
right  of  way  is  established  by  grant,  and  there  is,  of  course,  no 
necessity  for  presuming  a  grant  from  the  long  acquiescence  in  the 
use  of  the  way.  The  grant  does  not  designate  the  precise  place,  but 
the  length  of  time  the  way  has  been  used  in  a  particular  place  shows 
the  location  by  the  acts  and  acquiescence  of  the  parties.  It  would  be 
extremely  unjust  to  allow  the  plaintifE  in  error  to  be  changing  this 
road  whenever  he  pleased." 

We  have  also  examined  with  care  the  exceptions  to  the  charge. 
Some  of  them  are  embraced  in  and  disposed  of  by  this  opinion,  and 
the  others  are  not  sustained. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Fbanklin  C.  Nobton,  Respondent,  v.  Arvernam  CoMPAmr  and 
Remington  Vernam,  Appellants,  Impleaded  with  Another. 

^Fbreible  entry  and  detainer  —  questions  of  title  and  of  identity  and  location  are 

immateriaU 

Upon  an  appeal  taken  in  proceedings  for  a  forcible  entry  and  detainer,  the 
Appellate  Division  will  confine  itself  to  a  consideration  of  the  evidence  which 
relates  to  the  possession  of  the  premises  described  in  the  petition  and  to  the 
forcible  entry  and  detainer,  and  it  wiU  not  consider  evidence  relating  either  to 
the  title,  the  identity  of  the  premises  entered  upon  with  premises  embraced  in 
record  titles,  or  the  location  of  the  premises  in  question. 

Appeal  by  the  defendants,  the  Arvernam  Company  and  another, 
from  a  judgment  of  the  County  Court  of  Queens  county  in  favor  of 
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the  plaintiff,  entered  in  the  office  of  tlie  clerk  of  the  county  of  Queens 
on  the  3d  day  of  June^  1896,  affirming  a  judgment  of  a  justice  of 
the  peace  of  the  town  of  Hempstead,  and  also  from  an  order 
entered  in  said  clerk' s  office  on  the  1st  day  of  June,  1896,  upon 
which  said  judgment  was  entered. 

The  proceeding  was  instituted  to  obtain  possession  of  real  estate, 
which  was  alleged  to  have  been  forcibly  entered  upon  and  detained 
by  the  defendants. 

Benjamin  F.  Tracy ^  for  the  appellants. 

Jesse  Johnson^  for  the  respondent. 

GrOODRICH,  P.  J.  I 

The  petition  alleged  that  Norton,  the  petitioner,  was,  on  January 
9,  1894,  owner  in  fee  and  in  lawful,  actual  and  peaceable  occupation 
of  a  plot  at  Roekaway  Beach,  beginning  at  a  point  on  the  shore  of 
the  Atlantic  ocean,  at  the  westerly  line  of  land  formerly  of  Eldert, 
now  of  Gleason,  868  feet  westerly  from  the  land  of  Scheer,  running 
thence  northerly  along  the  land  of  Gleason  to  a  highway  leading 
from  Roekaway  to  Arverne,  thence  westerly  along  the  highway  2,018 
feet,  to  a  point  on  the  highway  opposite  the  line  of  an  old  fence, 
thence  southerly  along  the  line  of  said  fence,  parallel  to  the  first 
line,  to  the  ocean,  and  thence  along  the  shore  to  the  place  of 
beginning;  that  on  January  9,  1897,  while  the  petitioner  was  in 
such  occupation,  the  defendants  made  unlawful  and  forcible  entry 
upon  the  premises  with  a  strong  hand  and  a  multitude  of  people, 
and  forcibly  ejected  the  petitioner  and  held,  and  has  since  unlaw- 
fully and  forcibly  held,  the  petitioner  out  of  the  possession  of  the 
premises. 

The  answer  denied  forcibly  entry  or  detainer,  and  the  petitioner's 
peaceable  possession,  and  alleged  that  the  defendant  Yemam  had 
peaceable  possession  on  that  day. 

Each  party  claimed  title  to  the  premises,  derived  through  a  par- 
tition made  in  1809,  when  the  lands  of  Comwell  were  divided.  A 
plan  or  map  was  used  in  that  suit,  but  it  seems  either  not  to  have 
been  filed  or  to  have  disappeared  from  the  records.  The  petitioner 
has  a  record  title  to  lots  numbere<l  on  that  map  10  to  15,  inclusive; 
the  defendant  has  a  record  title  to  lots  7  and  8,  a  part  of  lot  6|  and 
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thus  far  there  is  no  dispute ;  but  each  claims  that  the  premises  in  the 
petition  are  located  within  the  several  lots  to  which  he  claims  to 
to  have  a  record  title.  A  controversy  thus  exists  between  the  parties 
as  to  the  title  and  location  of  their  respective  lots,  and  as  to  tlie 
identity  of  such  lots  with  these  which  are  the  subject  of  this  pro- 
ceeding, and  also  as  to  the  possession  and  acts  of  the  parties  indicating 
ownership  and  possession,  and  as  to  the  forcible  entry  and  detainer. 

Upon  these  questions  there  was  a  large  amount  of  evidence,  but 
in  the  decision  of  this  appeal,  we  do  not  consider  that  which  relates 
either  to  title,  identity  or  location,  and  confine  ourselves  to  that 
which  relates  to  the  possession  of  the  premises  set  forth  in  the 
petition  and  to  the  forcible  entry  and  detainer.  The  justice  of  the 
peace  decided  that  the  petitioner  was  in  possession  of  the  premises 
described,  and  that  he  exercised  such  possession  as  could  be  had  of 
the  land,  which  consists  of  a  meadow  and  beach,  upon  which  latter 
there  are  no  houses  or  structures.  There  were  some  fences  upon 
the  premises  in  a  more  or  less  dilapidated  condition. 

The  petitioner  produced  evidence  to  show  that  for  many  years  he 
and  his  ancestors  and  grantors  had  been  in  possession  of  the  prem- 
ises described  in  the  petition,  and  had  been  exercising  acts  of  owner- 
ship thereof,  such  as  letting  out  portions,  erecting  structures  and 
fences,  cutting  grass,  carting  sand  and  driving  off  cattle.  The 
defendant,  on  the  other  hand,  produced  evidence  tending  to  show 
that  he  had  been  in  possession  and  had  exercised  acts  of  ownership 
thereof,  such  as  putting  up  structures  and  fences,  letting  pasturage, 
cutting  grass  and  sods  and  letting  out  parts  of  the  premises. 

There  is  evidence  tending  to  show  that,  from  December  16, 1893, 
to  January  8,  1894,  the  petitioner  had  been  engaged  with  men  and 
teams  in  grading  some  part  of  the  land  described  in  the  petition 
and  intended  to  continue  the  work  on  the  next  day,  and  would  have 
done  so  except  for  the  acts  of  the  defendant,  who  appeared  on  the 
premises  at  about  four  o'clock  in  the  morning  of  January  ninth 
with  a  force  of  eighteen  men,  having  shovels,  he  himself  being  on 
horseback  directing  operations.  The  force  began  to  repair  the  old 
fences  or  to  erect  new  ones,  a  mile  or  two  in  length,  around  and 
across  the  premises,  setting  posts  and  stringing  wires.  Some  time 
in  the  course  of  the  forenoon,  the  petitioner,  with  a  deputy  sheriff, 
appeared  on  the  scene  with  an  axe  and  began  to  cut  down  the  fence 
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posts ;  some  of  Vernam's  men,  by  his  orders,  threw  themselves 
arouud  the  assailed  posts  to  prevent  the  cutting,  and,  in  the  excite- 
ment, one  of  them  was  injured  by  the  axe.  In  the  rush  for  one  of 
the  posts,  Norton  and  one  of  Vernam's  men  came  into  collision,  and 
the  latter  was  arrested  by  the  deputy  sheriff.  There  were  also  some 
threats  made  by  each  party  against  the  other.  Norton  was  thus 
prevented  from  destroying  some  parts  of  the  fence,  and  finally 
retired  in  good  order  from  the  scene  of  conflict,  leaving  Vernam's 
men  at  work. 

The  justice  held  that  the  petitioner  was  in  peaceable  possession 
of  the  premises,  and  that  the  defendant  had  made  forcible  entry 
and  detainer  and  continued  to  forcibly  hold  the  premises  within  the 
statute,  and,  without  passing  upon  any  questions  of  title,  gave  judg- 
ment putting  the  petitioner  in  possession.  From  this  judgment  the 
defendant  appealed  to  the  County  Court.  The  County  Court 
aflSrmed  the  judgment,  holding  that  the  only  questions  to  be  tried 
were  whether  or  not  the  petitioner  was  in  peaceable  possession  of 
the  premises  and  whether  or  not  the  defendant  had  unlawfully  and 
forcibly  entered  or  forcibly  detained  the  same,  and  that  neither  the 
title  or  the  right  of  entry  nor  right  of  possession  M'as  involved  in 
the  issue. 

Section  2260  of  the  Code  of  Civil  Procedure  provides  that  an 
appeal  from  a  final  order  in  a  summary  proceeding  like  the 
present  one,  may  be  taken  to  the  same  court,  in  the  same  manner  and 
with  like  effect  as  an  appeal  from  a  judgment  rendered  in  the  court 
of  which  the  judge  is  the  presiding  officer ;  and  section  3063  pro- 
vides that  on  such  last-mentioned  appeal  the  appellate  court  must 
render  judgment  according  to  the  justice  of  the  case  without  regard 
to  technical  defects  or  errors  which  do  not  affect  the  merits,  and 
may  affirm  or  reverse  for  errors  of  law  or  fact. 

The  County  Court,  however,  cannot  reverse  a  judgment  of  a 
justice  of  the  peace  upon  a  question  of  fact  where  there  is  conflict- 
ing evidence. 

In  liogevB  v.  Ackerman  (22  Barb.  134),  and  in  Bighno  v.  San- 
ders (Id.  147),  the  General  Term  held  that  where,  in  a  trial  before 
a  justice  of  the  peace,  there  is  conJicting  evidence,  the  judgment 
cannot  be  reversed  by  the  County  Court,  although  the  verdict  of 
the  jury  was  against  the  weight  of  evidence,  and  that  if  in  such  a 
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case  the  County  Court  sliould  reverse  the  judgment  of  the  justice  its 
judgment  of  reversal  would  be  set  aside  by  the  Supreme  Court. 
Botli  opinions  were  written  by  Mr.  Justice  Paige,  citing  abundant 
authority,  and  were  concurred  in  by  Justices  Allen,  James  and 
RosEKRANs,  and  a  judgment  of  the  County  Court  reversing  the 
judgment  of  the  justice  of  the  peace  was  reversed  and  the  judg- 
ment of  the  justice  affirmed. 

A  similar  opinion  was  delivered  by  the  General  Term  of  the 
second  department,  in  1894,  in  the  case  of  Campion  v.  Pa/rker 
(78  Hun,  234),  Mr.  Justice  Dykman  saying  :  "  It  is  not  sufficient  to 
justify  a  reversal  that  we  would  have  found  the  facts  differently. 
The  jury  is  ever  the  absolute  arbiter  of  the  facts  in  cases  like  this, 
und  the  appellate  tribunal  is  powerless." 

The  same  principle  was  declared  by  the  Appellate  Division  of 
this  department  at  the  December  term,  in  two  cases,  The  City 
of  Brooklyn  v.  The  Brooklyn  City  cfi  Newtoioi  R.  li.  Co,  (11 
App.  Div.  168),  Mr.  Justice  Cullen  writing  the  opinion,  and  Lud- 
lum  V.  Coxuih  (10  id.  603),  Mr.  Justice  Bradley  writing  the 
opinion,  all  the  justices  concurring.  In  the  second  case  Mr.  Justice 
Bradley,  in  considering  the  wording  of  section  3063,  held  that  the 
errors  of  fact  for  which  a  judgment  of  a  justice  of  the  peace  might 
l)e  reversed  did  not  include  for  review  questions  as  to  the  weight  of 
evidence. 

Only  two  questions,  therefore,  are  open  for  our  consideration : 
First.  Were  there  errors  of  law  at  the  trial  ?  And  the  answer  is, 
that  we  find  none  which  are  prejudicial  to  the  defendant.  Second. 
"Was  there  sufficient  evidence  to  establish  the  peaceable  possession 
of  the  premises  by  the  petitioner  on  January  9,  1894,  and  that  the 
defendant  on  that  day  made  entry  on  the  premises,  "  with  a  strong 
hand  and  a  multitude  of  people,"  and  then  and  thereafter  hold  the 
same  by  force  ?  We  find  sufficient  evidence  to  sustain  the  decision 
of  the  justice  of  the  peace  on  both  branches  of  this  second  question. 

We  express  no  opinion  as  to  the  title  to  the  premises,  nor  as  to 
the  location  of  the  premises  as  to  the  lots  owned  by  the  respective 
parties,  questions  properly  the  subject  of  investigation  in  an  eject- 
ment suit,  the  affirmance  being  based  solely  upon  the  questions  of 
possession,  forcible  entry  and  holdiiig  of  the  premises  described  in 
App.  Div.— Vol.  XIV.         U 
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the  petition,  and  which  were  the  scene  of  operations  referred  to  at 
the  trial. 

The  judgment  of  the  County  Court  is  affirmed,  with  cobts. 

All  concurred. 

Judgment  of  the  County  Court  affirmed,  with  costs. 


William  B.  Davenport,  Public  Administrator  of  the  County  of 
Kings,  as  Administrator,  etc.,  of  Michael  J.  Garry,  Deceased^ 
Appellant,  v.  Thomas  Morbisset  and  Others,  as  Executors,  etc.^ 
of  Thomas  Garry,  Deceased,  Respondents. 

Partnership  agreement,  construed. 

A  partnership  agreement  provided  for  an  equal  contribution  of  capital,  an  equal 
division  of  profits  and  losses,  that  an  annual  inventory  should  be  made,  that 
an  annual  balance  should  be  struck,  and  the  profits  and  losses  be  ascertaioed  and 
a  division  be  made  on  February  first  in  each  year,  and  that,  if  either  partner 
died,  "his  interest  in  the  firm  should  be  deemed  to  be  of  tlie  value  shown  by  the 
last  previous  inventory  taken  before  his  death,  and  that  that  sum  should  be 
payable  by  the  surviving  partner  to  the  executor  or  administrator  of  the 
deceased  partner."  It  further  provided  that  one  of  the  partners  (Thomas 
Garry)  might  dissolve  the  partnership  at  any  time  by  giving  thirty  days*  notice, 
in  which  case  he  should  take  the  firm  property  and  pay  to  the  other  partner 
"one-half  of  the  value  of  the  firm  assets  as  shown  by  the  last  annual 
inventory." 

Held,  that  the  dominant  provision  related  to  an  equal  division  of  the  profits  and 
losses,  and  that  in  case  a  partner  died  his  estate  should  be  credited  with  the 
profits  which  were  earned  after  the  last  annual  inventory  was  taken  and  before 
his  death,  and  was  to  be  charged  with  the  sums  which  he  drew  out  of  the  firm 
during  that  period. 

Appeal  by  the  plaintiff,  William  B.  Davenport,  public  adminis- 
trator  of  Kings  county,  as  administrator,  etc.,  of  Micliael  J.  Garry, 
deceased,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  28th  day  of  October,  1896,  upon  the  report  of  a  referee,  to 
whom  a  claim  against  the  estate  of  his  intestate  was  referred. 

Charles  TL  Otis,  for  the  appellant. 

Samuel  Untermyei*  and  Louis  Marshall^  for  the  respondents. 
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CuLLEN,  J. : 

The  plaintiff  represents  the  estate  of  Michael  J.  Garry,  deceased  ; 
the  defendants  that  of  Thomas  Garry,  deceased.  On  May  1, 1889, 
Thomas  and  Michael  J.  Garry  entered  into  the  following  agreement 
of  copartnership : 

"  Articles  of  copartnership  made  and  entered  into  at  the  city  of 
New  York  on  the  first  day  of  May,  eighteen  hundred  and  eighty- 
nine,  between  Thomas  Garry,  of  the  city  of  New  York,  party  of 
the  first  part,  and  Michael  J.  Garry,  of  the  city  of  Brooklyn,  party 
of  the  second  part,  witnesseth : 

"  That  the  said  parties  have  entered  into,  and  by  these  presents 
do  enter  into,  a  copartnership  nnder  the  name  and  style  of  Garry 
Brothers,  for  the  purpose  of  prosecuting  the  business  of  wholesale 
and  retail  dealing  in  dry  goods  in  the  city  of  New  York.  The  said 
copartnership  to  begin  on  the  day  of  the  date  thereof*  and  to  con- 
tinue until  dissolved  by  mutual  consent  or  by  death  of  one  of  the 
partners,  or  in  the  manner  hereinafter  stated. 

'^  Each  partner  contributes  to  the  firm  assets  the  sum  of  fifty 
thousand  dollars  ($50,000)  in  goods,  wares  and  merchandise ;  the 
profits  and  losses  of  the  business  are  to  be  divided  and  shared 
equally  between  the  partners ;  the  said  Michael  J.  Garry  is  to  give 
his  entire  time  and  attention  to  the  prosecution  of  the  business,  and 
the  said  Thomas  Garry  is  to  give  such  portion  of  his  time  to  the 
business  as  he  may  feel  disposed  to  devote  to  the  same. 

"  An  inventory  of  the  property  of  the  firm  is  to  be  made  in  the 
month  of  January  of  each  year,  and  a  balance  struck  and  the  profits 
or  losses  ascertained  and  division  made  on  the  first  day  of  February 
in  each  year. 

"  In  case  of  the  death  of  either  partner  his  interest  in  the  firm 
shall  be  deemed  to  be  of  the  value  shown  by  the  last  previous 
inventory  taken  before  his  death,  and  that  sum  shall  be  payable  by 
the  surviving  partner  to  the  executor  or  administrator  of  the  deceased 
partner  in  eight  (8)  equal  annual  payments,  to  be  made  on  the  first 
day  of  February  in  each  year  thereafter,  with  interest  thereon  from 
the  date  of  the  death  of  the  decedent,  provided  that  the  surviving 
partner  may,  if  he  chooses  so  to  do,  pay  the  same  sooner  than  is  so 
provided.     The  payment  of  such  amount  shall  be  secured  by  the 
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Burviving  partner  by  bond  or  other  security  satisfactory  to  the 
executor  or  administrator  of  the  deceased  partner,  and  in  default  of 
such  security  being  given  the  entire  interest  of  the  deceased  partner 
in  the  firm  shall  be  forthwith  payable  on  demand. 

"  Said  Thomas  Garry  may  dissolve  said  copartnership  at  any  time 
by  giving  thirty  (30)  days'  notice  to  the  other  partner.  In  case  he 
shall  make  such  dissolution,  he  shall  take  all  the  property  of  the  firm 
and  pay  to  Michael  J.  Garry  in  cash  one-half  of  the  value  of  the 
firm  assets,  as  shown  by  the  last  annual  inventory  taken  by  the  firm 
previous  to  such  dissolution. 

"  In  witness  whereof,  the  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above  written." 

Michael  J.  Garry  died  November  23,  1890,  leaving  two  minor 
children.  No  letters  of  administration  were  taken  out  on  his  estate 
until  those  granted  to  the  plaintiff,  but  the  brother,  Thomas  Garry, 
continued  the  business  till  his  own  death.  On  the  25th  of  January, 
1890,  upon  the  settlement  of  the  business  of  the  preceding  year,  the 
amount  to  the  credit  of  Michael  J.  Garry  on  the  firm  books  of  account 
was  $59,702.12.  Between  that  date  and  the  time  of  his  death 
Michael  J.  Garry  drew  from  the  firm  $8,379.89.  It  was  conceded 
on  the  trial  that  one-half  of  the  net  profits  of  the  firm  between  Jan- 
uary 25,  1890,  and  November  twenty-third  of  the  same  year,  the 
time  of  the  death  of  Michael  J.  Garry,  amounted  to  the  sum  of 
$17,220.10.  The  controversy  in  the  case  is  as  to  the  extent  of  the 
obligation  of  Thomas  Garry,  under  the  partnership  articles,  to  make 
payments  to  the  estate  of  his  deceased  partner.  The  defendants 
claimed  that  under  the  partnership  articles  the  estate  of  Michael  J. 
Garry  was  not  entitled  to  any  share  of  the  profits  earned  after  the 
inventory  and  settlement  of  the  accounts  in  January,  1890,  and  also 
that,  as  against  the  amount  standing  to  liis  credit  on  that  date,  there 
was  to  be  charged  to  his  estate  the  amounts  he  drew  from  the  firm 
up  to  the  time  of  his  death.  The  referee  decided  both  questions  in 
the  defendants'  favor,  and  from  the  judgment  entered  on  the  decision 
of  the  referee  the  plaintiff  has  appealed. 

The  rules  for  the  construction  of  contracts  have  often  been  stated. 
They  "  are  to  be  read  and  understood  according  to  the  natural  and 
obvious  import  of  the  language,  without  resorting  to  subtle  and 
forced  construction.      *     *     *     Courts  cannot  correct  suspected 
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errors,  omksioiis  or  defects,  or  by  construction  vary  the  contracts 
of  parties.  If  the  words  employed  convey  a  delinito  meaning,  and 
there  is  no  contradiction  or  ambiguity  in  the  different  parts  of  the 
same  instrument,  then  the  apparent  meaning  of  the  instrument  must 
be  regarded  as  the  one  intended.  *  *  *  In  construing  a  written 
instrument  it  may  be  read  in  the  light  of  surrounding  circumstances 
in  order  to  more  perfectly  understand  the  intention  of  the  parties^ 
and  when  it  is  thus  discovered  it  should  control.  {MoClv^Jcey  v. 
CroniweU,  11  N.  Y.  593.)  "  {Schoonmaker  v.  Hoyt,  148  id.  425.) 
At  the  same  time,  the  whole  of  the  instrument  is  to  be  considered 
in  determining  its  proper  interpretation  and  a  reasonable  construction 
should  be  given  it,  if  the  language  permits.  Even  as  to  a  statute  it 
has  been  held :  "  It  necessarily  follows  that  when  a  statute  does  lead 
to  an  absurdity  or  to  contradiction  between  its  different  parts,  its 
general  language  may  be  interpreted  to  conform  to  the  presumed 
intention  of  its  framer."  (Per  Ruger,  Ch.  J.,  People  ex  rel. 
West  F.  I.  Co.  V.  Davenport,  91  N.  Y.  585.)  The  claim  of  the 
defendants  is  that  the  contract  fixes  the  exact  amount  to  be  paid  by 
the  surviving  partner  on  the  decease  of  his  copartner,  to  wit :  The 
value  of  the  interest  of  that  partner  shown  by  the  last  previous  inven- 
tory taken  before  his  death,  and  that  hence  that  amount  cannot  be 
varied  or  increased  by  the  profits  that  accrued  between  the  time  of  the 
inventory  and  that  of  the  death  of  the  partner.  They  assert  that  if 
subsequent  to  the  inventory  the  business  had  been  unprofitable, 
the  surviving  partner  would  have  been  compelled  to  pay  the  same 
sum  not  diminished  by  any  losses.  It  is  claimed  that  such  a  con- 
struction of  the  agreement  is  perfectly  fair,  as  either  partner  might 
die  first,  and  the  survivor  would  take  the  risk  of  losses,  as  well  as 
gains  occurring  subsequent  to  the  inventory.  In  this  sense  of  fair- 
ness it  would  be  difficult  to  imagine  a  fairer  proposition  than  that 
if  A.  should  cut  a  red  card  he  should  pay  B.  five  dollars,  while  if 
he  should  cut  a  black  one  B.  should  pay  him  five  dollars.  But 
these  two  parties  were  entering  into  a  copartnership  for  business 
purposes.  They  doubtless  intended  to  provide  for  the  contingency 
of  the  death  of  either  of  them,  not  necessarily  to  gamble  on  that 
contingency.  Between  the  time  of  an  inventory  and  the  death  of 
either  partner  the  firm  might  become  insolvent,  though  not  actually 
fail,  so  as  to  dissolve  the  partnership.     I  can  hardly  believe  that  in 
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such  case  it  was  contemplated  that  the  survivor  should  pay  to  the 
estate  of  the  deceased  partner  the  value  of  the  latter's  interest  at 
the  last  inventory.  In  fact,  neither  the  learned  counsel  for  the 
respondents  nor  the  referee  carry  the  claim  that  the  interest  of  the 
partner  at  the  last  inventory  conclusively  fixes  the  amount  of  the 
liability  to  its  logical  conclusion.  The  interest  of  the  partners,  as 
shown  by  the  inventory,  conld  be  varied  in  but  four  ways :  First, 
by  subsequent  profits;  second^  by  subsequent  losses;  third^  by 
drafts  of  the  partner  on  the  firm ;  fourth^  by  deposits  of  the  part- 
ner with  the  firm  or  payments  on  its  account.  As  to  the  last,  there 
is  no  evidence  that  either  partner  made  any  deposit  with  tlie  firm 
other  than  his  original  contribution  of  capital.  The  defendants 
insist  that  the  inventoried  interest  cannot  be  modified  in  either  the 
first  or  second  manner,  but  they  equally  insist  that  it  is  to  be  modi- 
fied in  the  third  way.  If  we  are  to  be  confined  in  interpreting  this 
contract  to  the  exact  language  of  this  provision  alone,  and  are 
merely  to  say  ita  pactum  scripimn^  regardless  whether  the  interpre- 
tation leads  to  reasonable  results,  I  cannot  see  how  the  inventoried 
interest  is  to  be  varied  by  the  subsequent  drafts  of  a  partner.  To 
this  the  defendants'  counsel  says,  in  his  brief:  "The  estate  of 
Michael  J.  Garry  was  properly  chargeable  with  the  moneys  drawn 
by  him  during  his  life.  *  *  *  This  is  so  clear  that  the  mere  statement 
of  the  proposition  issuflScient  to  overthrow  any  claim  to  the  contrary. 
*  *  *  Otherwise  Michael  J.  Garry  might  have  withdrawn  his 
entire  capital  on  the  theory  that  such  withdrawal  was  a  compensa- 
tion to  him  for  his  possible  death "  within  the  year."  I  think  the 
counsel  is  right  —  "  the  mere  statement  of  the  proposition  is  suflS- 
cient  to  overthrow  any  claim  to  the  contrary  "  —  but  he  has  proved 
too  much.  The  instance  that  he  suggests  is  the  reductio  ad  ahsur- 
dmn  of  the  proposition  that  the  inventoried  value  of  the  deceased 
])artner'8  interest  was  to  absolutely  fix  the  amount  to  be  paid 
by  the  surviving  partner,  regardless  of  the  subsequent  hazards 
of  the  business  or  the  subsequent  acts  of  the  partners.  There 
is  this  difference  and  this  difference  only  between  the  case 
of  profit  or  loss  to  the  business  and  the  drafts  of  the  part- 
ner, that  in  the  latter  case  the  amount  of  his  interest  is  affected 
by  the  voluntary  acts  of  the  partner,  while  as  to  profits  or 
loss  of  the  business  it   would  undoubtedly  be  the  effort  of  each 
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partuer  to  do  the  best  he  could  for  the  firm.  It  is  suggested 
that  Michael  did  not  have  the  right  to  make  these  drafts  iu  ^'  antici- 
pation of  profits."  These  drafts  were  not  necessarily  made  in 
anticipation  of  profits.  Some  $9,000  over  his  contribution  of  capi- 
tal to  the  firm  stood  to  Michael's  credit.  He  was  under  no  obliga- 
tion  to  leave  this  sum  there,  and  had  the  right  to  draw  it  at  any 
time.  So  the  right  to  charge  these  drafts  cannot  stand  on  this 
ground,  but  we  are  remitted  to  the  substantial  argument  that  it  is 
absurd  that  Michael  should  be  repaid  for  moneys  wliich  he  had 
drawn  out. 

The  learned  referee  was  of  opinion  that  the  clause  of  the  agree- 
ment which  gave  Thomas  Garry  the  right  to  dissolve  the  copartner- 
ship and  take  the  property  of  the  firm,  tended  to  confirm  the  con- 
struction he  gave  to  the  provision  of  the  agreement  here  in  contro- 
versy. He  thought  this  provision  was  more  arbitrary,  and  could 
liave  worked  more  injustice  to  Michael  J.  Garry  than  the  one  we 
have  been  considering,  for  he  says  Thomas  Garry  could  have  given 
the  notice  required  by  the  agreement  eleven  months  after  the 
inventory,  and  thus  deprived  Michael  of  his  profits  during  that 
period.  I  am  frank  to  say  that  I  do  not  appreciate  the  force  of  this 
argument,  or  see  that  the  provision  empowering  Thomas  Garry  to  dis- 
solve the  partnership  at  his  will  throws  much  light  upon  the  con- 
struction of  the  previous  provision  as  to  the  case  of  the  death  of 
either  partner.  It  is  of  this  moment  only  :  It  shows  that  the  agree- 
ment was  not  carefully  or  accurately  drawn,  and  that  it  does  not 
always  express  with  precision  the  actual  intent  of  the  parties.  In 
this  latter  provision,  Thomas  Garry,  upon  dissolution,  was  to  pay, 
not  the  value  of  Michael's  interest  as  shown  by  the  last  inventory, 
but  "  one-half  of  the  value  of  the  firm  assets  as  shown  by  the  last 
annual  inventory."  Was  he  to  pay  one-half  of  the  value  of  the 
assets  of  the  firm,  regardless  of  its  liabilities?  Even  if  the  term 
*'  assets  "  be  construed  as  net  assets,  was  he  then  to  pay  one-half  of 
their  value,  regardless  of  how  the  interests  of  the  partners  stood, 
under  the  last  inventory  ?  It  appears  that  at  the  inventory  of  Janu- 
ary 25,  1890,  Michael's  interest  was  $59,720.12.  It  does  not  appear 
what  the  interest  of  Thomas  was  at  that  time.  If  Thomas  had  only 
bis  capital  then  in  the  firm,  was  he  to  get  one-half  of  Michael's  sur- 
plus of  $9,720.12  ?     Or,  if  the  interest  of  Thomas  as  shown  by  the 
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inventory  was  much  larger  than  that  of  Michael,  was  Thomas,  as  a 
condition  of  dissolving  the  firm,  to  pay  to  Michael  one-half  of  that 
excess  ? 

It  will  thus  be  seen  that  a  too  literal  reading  of  this  agreement 
will  ascribe  intentions  to  these  parties  which,  I  am  sure,  they  never 
had.  The  question  is  not  like  that  of  construing  a  hard  agreement 
charitably,  for  we  know  that  such  agreements  are  made,  and  pur- 
posely so  made.  Here  the  question  is  of  construing  an  agreement 
reasonably,  seeking  to  obtain  the  real  intent  of  the  parties,  and  I 
think  that  we  should  not  give  it  an  interpretation  leading  to  such 
unreasonable  results,  unless  no  otlier  interpretation  is  possible.  I 
think  the  instrument,  taken  as  a  whole,  admits  of  a  reasonable  con- 
struction. The  dominant  provisions  were,  Ji/rst^  while  the  agree- 
ment was  in  force  profits  and  losses  should  be  shared  equally; 
second^  that  in  the  case  of  the  death  of  either  partner  the  survivor 
should  take  the  property  and  business,  making  compensation  to  the 
estate  of  the  deceased ;  thirds  Thomas  Garry  should  have  the  option 
at  any  time  of  acquiring  the  business  and  property  of  the  firm  on 
making  similar  compensation  to  Michael.  In  determining  the 
amount  of  that  compensation  the  interest  of  either  partner  was  to  be 
taken  as  his  interest  at  the  time  of  the  inventory ;  that  is  to  say, 
that  the  inventory,  or,  rather,  the  statement  of  accounts  on  the  firm 
books  (for  here  again  language  is  used  inaccurately,  as  the  inventory 
would  not  show  the  statement  of  the  partners'  accounts)  would 
establish  conclusively  the  interest  of  the  parties  and  not  be  subject 
to  be  opened  or  impeached.  But  the  provision  that  the  profits  and 
losses  should  be  shared  equally  was  still  to  be  operative  and  each 
party  entitled  to  his  share  of  tlie  profits  or  obliged  to  bear  his  share 
of  the  losses  and  pay  any  drafts  he  might  make  upon  the  firm. 
This  construction  of  the  agreement  is  certainly  the  most  reasonable 
one  suggested,  and,  we  think,  is  in  harmony  with  the  intent  of  the 
parties  as  expressed  in  the  whole  instrument,  though  it  may  vary 
from  particular  expressions  carelessly  or  inaccurately  used. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
granted  before  a  new  referee  to  be  appointed  at  Special  Term^ 
costs  to  abide  the  event. 

All  concurred. 

Digitized  by  VjOOQIC 


DAVENPORT  v.  MORRISSEY.  593 


App.  Div.J  Second  Department,  March  Term,  1897. 

Goodrich,  P.  J. : 

I  fullj  agree  with  the  opinion  of  Mr.  Justice  Cullbn,  but  desire: 
to  make  a  suggestion  which,  by  reasoning  from  another  standpoint^ 
only  adds  force  to  his  opinion. 

If  we  were  able  to  have  before  us  the  evidence  of  the  two  part- 
ners P9  to  their  intention  in  making  the  contract  of  partnership,  and 
the  reason  for  introducing  into  it  inconsistent,  and  apparently  unrea- 
sonable, paragraphs,  it  might  throw  light  upon  the  proper  construc- 
tion to  be  given  to  the  whole  instrument.  In  the  absence  of  such 
ability,  it  is  well  to  ask  what  construction,  if  any,  has  been  put  upon 
it  by  their  own  acts. 

Bearing  in  mind  that  the  partnership  term  was  of  indefinite  dura- 
tion, terminable  only  by  the  death  of  either  party,  or  by  Thomas  on 
a  thirty  days'  notice  of  his  intention  to  do  so,  there  is  no  evidence 
of  any  change  from  the  time  of  making  the  inventory  till  the  time 
of  Michael's  death  in  the  method  of  transacting  the  business  from 
that  which  had  prevailed  since  the  formation  of  the  partnership  in 
1869.  Michael  was  fitill  obliged  by  the  unchanged  contract  to  give 
his  entire  time  and  attention  to  the  promotion  of  the  business,  and» 
for  all  that  appears  to  the  contrary,  he  did  so.  Thomas  was  still 
obliged  to  give  such  a  portion  of  his  time  as  he  might  feel  disposed  to 
give  thereto,  and  we  may  assume  that  he  did  that,  and  nothing  more. 
In  other  words,  I  think  that  we  may  assume  that  these  provisions  of 
the  contract  were  carried  out ;  then  Michael  managed  the  entire 
business ;  had  control  of  its  prosecution ;  was  at  work  daily,  and  was 
engaged  in  no  other  occupation ;  he  drew  money  in  about  equal 
monthly  aggregates,  apparently,  almost  exactly  parallel  with  his 
share  of  the  profits,  and  there  is  no  evidence  to  show  that  he  had 
ever  done  otherwise,  or  that  there  was  any  change  in  any  of  these 
respects.  Checks  were  drawn  on  the  firm's  bank  account,  even  after 
the  date  of  his  death,  and  charged  to  his  account  on  the  books.  In 
short,  the  parties  intended  no  changed  relations,  and  made  none. 

Can  it  be  said  that  Michael  shall  receive  nothing  for  his  attention, 
care  and  management  of  the  business,  when  no  action  was  taken  by 
Thomas  to  dissolve  the  partnership,  which  he  had  the  exclusive 
right  to  do ;  that  Thomas  can  be  allowed  to  stand  by  for  nearly  a 
year  and  fewait  results,  to  speculate  as  to  the  possible  duration  of  the 
App.  Div.— Vol.  XIV.        75 
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partnership,  to  take  the  chances  of  insolvency,  and  then  claim  to 
exercise  his  option  of  dissolution,  and  relegate  his  brother  to  the 
jear-old  inventory,  and  compel  the  payment  of  the  amount  of  that 
inventory,  "  come  weal,  come  woe,"  and  this  although  Michfiel  con- 
tinued to  be  liable  as  a  partner  for  all  the  transactions  of  the  firm 
during  the  intervening  period  ? 

Yet  this  is  the  logical  deduction  from  the  insistence  of  the  respond- 
ents that  they  shall  be  permitted  to  stand  on  the  clear  terms  of  the 
writing.  Such  a  contention  is  offensive  to  justice,  and  a  court  will 
look  beyond  the  face  of  the  contract  in  order  to  ascertain  the  inten- 
tion of  the  parties,  and  the  meaning  of  language  which,  if  construed 
literally,  would  permit  a  surviving  partner  to  work  injustice  to  the 
•estate  of  his  dead  brother.  Nor  was  there  any  such  intention  shown 
by  Thomas.  On  the  contrary,  he  did  not  construe  the  contract  lit- 
erally, as  the  counsel  for  the  respondent  would  have  us  do.  He 
made  entries  in  the  books  after  his  brother's  death,  and  in  one 
sense  those  entries  show  that  he  construed  the  contract  as  meaning 
that  the  inventory  defined  the  amount  to  be  paid  to  his  brother*8 
estate,  yet,  in  another  sense,  his  action  in  allowing  interest  on  the 
amount  shows  that  in  spite  of  the  language  of  the  contract  he  knew 
it  to  be  just  between  partners  and  within  the  real  spirit  of  a  partner- 
ship contract  between  brothers  that  there  should  be  compensation 
made  for  his  brother's  work,  either  in  profit  sharing  or  in  interest. 
He  chose,  indeed,  the  smaller  obligation  of  interest,  but  the  fact  of 
his  allowance  of  anything  shows  that  the  contract,  literally  read,  was 
not  such  as  he  understood  or  intended  it  to  be. 

The  counsel  for  the  respondents  claims  that  the  contract  was 
equally  good  for  both  partners  and  that  "  it  was  in  no  sense  unilat- 
eral." We  cannot  agree  with  him.  The  power  to  dissolve  the 
partnership  was  exclusive  in  Thomas  until  Michael's  death  put  an 
end  to  his  right.  This  provision  made  a'  very  unequal  balance  of 
the  partners'  rights,  and  I  cannot  agree  with  the  view  of  respond- 
ents' counsel,  respecting  the  equal  powers  of  the  partners,  for  the 
reasons  already  stated. 

Judgment  reversed  and  new  trial  granted  before  a  new  referee 
to  be  appointed  at  Special  Term,  costs  to  abide  the  event. 
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William  H.  Philips  and  Othera,  Respondents,  v.  The  New  Toek 
Elevated  Railboad  Company  and  The  Manhattan  Railway 
Company,  Appellants.     Actions  Nos.  2,  3  and  5. 

Elevated  ratlrocuU — objection  to  plaintiff* 8  title  —  it  cannot  be  Jirst  taken  on  an 
appeal  —  doneee  of  a  power  of  sale  —  reversal  on  the  question  of  damages. 

In  an  action  brought  to  recover  fee  and  rental  damages  against  the  elevated 
railroads  of  New  York  city,  the  objection  that  the  plaintiffs,  as  to  seven- 
eighths  of  the  premises  damaged,  have  not  the  title  in  fee  simple  absolute,  but 
only  a  life  estate,  cannot  be  taken  in  the  first  instance  on  an  appeal  —  especially 
where  the  plaintiffs  have  power,  as  donees  of  a  power  of  sale  given  by  a  will, 
to  convey  an  absolute  title  to  the  defendants. 

To  justify  the  Appellate  Division  in  reversing  the  decision  of  the  court  below 
on  the  question  of  damages,  it  is  not  sufficient  that  its  judgment  differs  from 
that  of  the  court  below,  but  it  must  be  clearly  shown  that  the  court  below 
erred. 

Appeal  by  the  defendants,  The  New  York  Elevated  Railroad 
Company  and  another,  from  judgments  of  the  Supreme  Court  in 
favor  of  the  plaintiflEs,  entered  in  the  oflSce  of  the  clerk  of  the 
county  of  New  York  on  the  11th  day  of  July,  1895,  upon  decisions 
of  the  court  rendered  after  trials  at  the  New  York  Special  Term. 

These  appeals  were  transferred  from  the  first  department  to  the 
second  department. 

Howard  Mc  Williams^  Julien  T.  Davies  and  George  T,  Aldrich^ 
for  the  appellants. 

Jcmies  B.  Lvdlow  and  Benjamin  A.  Gould^  Jr,^  for  the 
respondents. 

Peb  Cubiam: 

These  are  the  usual  abutters'  actions  against  the  elevated  railroad 
for  rental  and  fee  damages.  The  objection  that  the  plaintiffs  cannot 
maintain  the  action  for  fee  damages,  because  as  to  seven  undivided 
eighths  of  the  premises  they  have  not  a  title  in  fee,  but  only  as  to 
each  eighth  an  estate  for  the  life  of  the  beneficiary  of  the  trust,  has 
been  disposed  of  adversely  to  the  defendants  by  the  decision  of  the 
Appellate  Division  of  the  first  department,  which  held  that  the 
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point  was  not  properly  raised  on  the  trial.  {PhUlipa  v.  Metropoli- 
tan El.  B,  R,  Co,^  12  App.  Div.  283.)  That  decision  is  conclusive 
upon  us,  and  we  follow  it  the  more  readily  since  no  substantial 
injury  is  occasioned  the  defendants  by  any  technical  defects  in  the 
plaintiffs'  title.  Though  the  plaintiffs  may  not  have  a  title  in  fee 
simple  absolute,  still,  as  donees  of  the  power  of  sale  contained  in 
their  testator's  will,  they  can  convey  an  absolute  title  to  the 
defendants. 

These  cases  were  tried  before  the  decision  of  the  Court  of 
Appeals  in  Jamieson  v.  Elevated  Railway  Co.  (147  N.  Y.  322), 
and  it  is  conceded  that  the  testimony  admitted  in  the  case,  which, 
perhaps,  might  offend  against  the  rule  laid  down  in  the  Jdmiesofi 
case,  was  received  without  objection  by  either  party.  Therefore, 
there  remains  to  be  considered  by  us  only  the  correctness  of  the 
determination  of  the  trial  courts  that  the  premises  of  the  plaintiffs 
suffered  damage  both  in  rental  value  and  in  fee  value  from  the  con- 
struction and  operation  of  defendants'  railroad.  The  evidence 
shows  the  wide  divergence  of  opinion  on  the  part  of  experts  that 
characterizes  the  trials  of  this  class  of  cases.  We  can  say  do  more 
on  the  subject  than  that,  though  it  is  possible  if  the  cases  were 
before  us  originally  we  might  doubt  whether  any  damage  had  been 
caused  by  defendants'  railroad,  we  are  not  justified  in  reversing  the 
decision  of  the  trial  courts  to  the  contrary.  To  justify  such  action 
it  is  not  enough  that  we  differ  from  those  courts.  It  must  be  clearly 
shown  that  the  courts  below  erred.  The  property  in  these  three 
cases  is  all  of  the  same  general  character  and  substantially  in  the 
same  general  location,  being  on  Third  avenue,  in  the  city  of  New 
York,  between  Fifty-ninth  and  Seventieth  streets.  Three  learned 
justices,  with  vast  experience  in  the  disposition  of  cases  for  damage 
occasioned  by  elevated  railroads,  have  reached  the  conclusion  that 
the  plaintiffs'  premises  have  been  injured.  We  should  hesitate 
to  disturb  their  judgment.  But  there  seems  to  be  a  marked  differ- 
ence in  the  amount  awarded  in  action  No.  3  for  damages  to  premises 
No.  1001  Third  avenue  and  those  awarded  in  the  other  cases.  In 
the  other  cases  the  damages  awarded  by  Justice  Andrews  and 
Justice  Patterson  were  substantially  at  the  rate  of  fifty  dollars  a 
foot  front.  In  the  case  of  No.  1001  Third  avenue  the  damages 
awarded  are  nearly  double  that  rate. 
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We  are  of  the  opiDion  that  in  action  No.  3  the  judgment  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event,  unless 
the  plaintiffs  stipulate  to  reduce  their  recovery  to  $900  for  fee  dam- 
ages and  to  $600  for  rental  damages ;  if  so  reduced,  the  judgment 
should  be  aiBrmed,  without  costs.  In  actions  Nos.  2  and  5  the 
judgments  appealed  from  should  be  affirmed,  with  costs. 

All  concurred. 

Judgments  in  cases  Nos.  2  and  5  affirmed,  with  costs.  Judg- 
ment in  case  No.  3  reversed  and  new  trial  granted,  costs  to  abide 
tlie  event,  unless  plaintiffs  stipulate  within  twenty  days  to  reduce 
the  recovery  to  $900  for  fee  damages  and  to  $600  for  rental  dam- 
ages, in  which  case  judgment  as  reduced  is  affirmed,  without  cost«. 


EoBERT  Wallace,  Appellant,  v.  George  E.  Payne,  Individually, 
and  George  E.  Payne  and  Neil  O.  Fitch,  as  Executors  of  the 
Last  Will  and  Testament  of  Eliza  Ann  Williams,  Deceased, 
Kespondents. 

Devise  of  real  estate  leased  for  unexpired  terms  —  riglU  to  a  determtTtatian  in  equity 
as  to  the  validity  of  the  devise  —  right  of,  the  devisee  to  a  trial  by  jury. 

The  complaint,  in  an  action  in  equity,  alleged  that  the  plaintiff  was  the  son  and 
only  heir  at  law  of  Eliza  Ann  Williams,  deceased;  that  her  alleged  will  had 
been  filed  in  the  office  of  the  Surrogate's  Court  for  probate,  by  which,  after 
giving  several  legacies,  she  gave  the  residue  of  her  estate,  real  and  personal, 
to  the  defendant  George  E.  Payne,  and  nominated  him  executor  of  the  will; 
that  the  will  was  not  duly  executed;  that  its  execution  was  procured  by  fraud, 
circumvention  and  undue  influence  practiced  upon  the  alleged  testatrix  by  the 
defendant  Payne,  and  that  certain  premises  of  which  she  died  seized  had  been 
leased  by  her  to  tenants  for  terms  which  had  not  expired  at  the  time  the  action 
was  commenced,  and  would  not  expire  for  some  time  thereafter.  The  plaintiff 
further  alleged  that  he  had  no  adequate  remedy  at  law. 

The  complaint  was  dismissed  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  and  for  want  of  jurisdiction. 

Held,  that  the  dismissal  of  the  complaint  was  erroneous; 

That,  while  a  devisee  was  entitled  to  a  trial  by  jury  as  to  the  validity  of  a  devise 
to  him  of  real  estate,  yet  the  allegation  of  the  complaint,  that  his  testatrix 
had  leased  the  devised  premises  for  unexpired  teiTns,  presented,  in  the  fact  of 
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the  occupation  by  such  tenants,  an  obstacle  to  a  recovery  by  the  plaintiff  in 
an  action  at  law,  which  justified  a  court  of  equity  in  taking  jurisdiction  of 
the  case; 

That,  while  the  mere  factum  of  a  will  was  exclusively  a  matter  for  a  probate 
court,  yet  probate  was  not  essential  to  a  devise  of  realty,  and  as  the  present 
action  related  to  the  will  only  in  so  far  as  it  purported  to  devise  real  property, 
the  allegations  of  the  complaint  were  sufficient  to  justify  equitable  cognizance; 

That  the  question  whether  the  defendant  George  E.  Payne,  as  devisee,  should 
be  denied  the  right  to  have  the  validity  of  his  devise  tried  by  jury,  might, 
in  the  future,  be  presented  in  a  proper  manner  for  the  consideration  of  the 
court. 

Appeal  by  the  plaintiflf,  Robert  Wallace,  from  a  judgment  of  the 

Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 

the  clerk  of  the  county  of  Queens  on  the  13th  day  of  February, 

1896,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 

Queens  County  Special  Term,  dismissing  the  plaintifPs  complaint 

Upon  the  first  hearing  of  the  appeal  in  this  action  the  judgment 
appealed  from  was  affirmed,  the  case  being  reported  in  9  Appellate 
Division,  page  34.     A  reargument  was  afterwards  ordered. 

The  plaintiff,  by  his  complaint,  alleges  that  he  is  the  son  and  the 
only  heir  at  law  of  Eliza  Ann  Williams,  deceased ;  that  her  alleged 
will  had  been  filed  in  the  office  of  the  Surrogate's  Court  for  pro- 
bate, by  which,  after  giving  several  legacies,  she  gave  the  residue 
of  her  estate,  real  and  personal,  to  the  defendant  Payne  and  nomi- 
nated him  executor  of  the  will ;  that  the  will  was  not  duly  executed ; 
that  its  execution  was  procured  by  fraud,  circumvention  and  undue 
influence  practiced  upon  the  alleged  testatrix  by  the  defendant 
Payne,  and  that  certain  premises  of  which  she  died  seized  had  been 
leased  by  her  to  tenants  for  terms  which  had  not  expired  at  the 
time  the  action  was  commenced,  and  would  not  expire  for  some 
time  thereafter ;  that  by  reason  of  the  facts  set  forth  in  the  com- 
plaint the  plaintiff  had  no  adequate  remedy  at  law. 

The  defendant  Payne  answered,  and  on  the  trial  the  complaint 
was  dismissed  on  motion  made,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  for  want  of 
jurisdiction. 

George  Rdhn^  for  the  appellant. 

A.  T.  Paynej  for  the  respondents. 
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Bradley,  J. : 

This  is  an  action  in  equity  by  the  heir  at  law  of  Eliza  Ann. 
Williams  to  have  her  alleged  will  declared  void.  The  first  hearing 
of  the  appeal  resulted  in  affirmance  of  the  judgment  appealed  f  rom^ 
on  the  ground  that  the  plaintiff  had  an  adequate  remedy  at  law  by 
virtue  of  section  2653a  of  the  Code  of  Civil  Procedure.  (9  App. 
Div.  34.)  This  had  been  held  to  be  the  effect  of  that  section  in 
LewU  V.  Cook  (89  Hun,  183).  But  the  Court  of  Appeals  on  the 
review  of  that  case  held  to  the  contrary,  and  reversed  the  judgment. 
{Lewis  V.  CooTc^  150  N.  Y.  163.)  Thereupon  a  reargument  of  the 
case  at  bar  was  ordered  and  heard. 

It  is  the  common-law  right  of  a  devisee  of  real  estate  to  have  a 
trial  by  jury  in  an  action  at  law  when  the  devise  to  him  is  in  ques- 
tion. And  this  is  said  to  be  a  right  guaranteed  to  a  devisee  or  heir 
by  the  Constitution.  {CorUy  v.  McEhneel,  149  N.  Y.  236.)  Thera 
is  no  statute  which  seeks  to  confer  the  right  to  maintain  such  an 
action  in  equity.  But  it  has  been  held  that  such  a  common-law 
right  is  so  far  qualified  that,  when  there  is  no  adequate  remedy  at 
law,  an  action  like  the  present  one  may  properly  be  brought  in  equity 
for  such  relief.  This  was  held  by  the  majority  of  a  divided  court 
in  Brady  v.  McCoaher  (1  N.  Y.  214).  There  the  original  bill  waa 
filed  by  the  person  who  claimed  title  as  heir  of  his  father  to  one- 
half  of  the  real  estate  in  question,  and  as  heir  of  his  brother,  the 
devisee  of  the  father,  to  the  other  half,  to  obtain  a  decree  declaring 
the  will  of  his  brother,  which  had  been  propounded  to  the  surrogate 
for  proof,  declared  void  upon  the  alleged  ground  that  its  execution 
had  been  fraudulently  and  improperly  procured  by  one  of  the 
defendants.  And  the  alleged  reason  for  seeking  the  relief  in  the 
equitable  jurisdiction  was  that  at  the  time  of  filing  the  original  bill 
the  premises  were  subject  to  an  unexpired  trust  term  created  by  the 
will  of  the  father,  and  part  of  them  to  an  unexpired  lease  executed 
by  such  brother  of  the  plaintiff.  The  question  whether  the  remedy 
could  be  sought  in  equity  was  raised  by  demurrer  to  the  bilL 
The  decision  of  the  vice-chancellor  oveiTuling  the  demurrer  waa 
affirmed  by  the  chancellor.  {McCoaher  v.  Brady^  1  Barb.  Clu 
329.)  And  the  view  of  the  court  on  the  final  review  in  affirming 
the  court  below  was  that  the  trust  was  valid,  but  that  if  it  waa 
invalid  then  the  lease  passed  the  interest  of  the  lessor  for  the  term 
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to  his  tenant,  who  must  be  deemed  to  have  been  in  actual  poeeession 
when  the  bill  was  filed,  and  that  snch  facts  presented  an  obstacle  to  a 
recovery  at  law,  which  forum  the  court  recognized  as  the  onlj'  one 
in  which  to  seek  relief  in  such  case  unless  an  adequate  remedy  at 
law  is  not  available  to  a  party  plaintiff.  It  may  be  observed  that 
after  the  termination  of  the  trust  term  in  that  case  a  supplemental 
bill  filed  by  the  successor  of  the  original  complainant  rested  upon 
the  then  outstanding  lease  term. 

The  matters  alleged  in  the  complaint  in  the  present  case  bring  it 
within  the  doctrine  of  the  Brady  case.  The  purpose  of  the  action  is 
substantially  the  same,  is  founded  on  the  merits  upon  a  like  alleged 
state  of  facts,  and  the  alleged  reason  why  the  plaintiff  has  not  an 
adequate  remedy  at  law  is  that  Mrs.  Williams,  prior  to  her  death, 
made  leases  of  certain  described  parcels  of  land  of  which  she  died 
seized,  to  tenants,  for  terms  not  expired,  and  that  they  then  went 
into  and  still  remain  in  possession  of  the  premises  under  such  leases. 
It  is  true  that  the  terms  of  the  leases  are  not,  nor  are  the  names  of  the 
lessees,  stated  in  the  complaint.  But  the  essential  facts  of  leases  to 
tenants  and  their  possession  are  alleged.  And  because  the  court 
n)ight,  on  motion,  require  the  plaintiff  to  make  his  complaint  in  that 
respect  more  definite  and  certain,  it  does  not  follow  that  the  facts 
are  not  sufficiently  alleged  to  give  support  to  the  action.  Those 
allegations  referred  to  are  not  of  conclusions  of  law,  but  are  of 
facts  from  which  the  conclusion  follows  that  the  tenants  were  in  the 
possession  of  the  premises  by  virtue  of  demises  made  by  the  testatrix. 
Our  attention  is  called  to  no  case  since  the  Brady  case,  similar  in 
principle  to  it,  except  Clarice  v.  Sawyer  (2  N.  Y.  i98),  in  which  no 
question  of  jurisdiction  was  raised  until  on  review  in  the  Court  of 
Appeals,  which  was  too  late  for  an  available  objection.  And  in 
view  of  the  fact  that,  by  being  thus  permitted  to  resort  to  a  court 
of  equity  for  such  relief,  a  plaintiff  may  deny  to  an  heir  or  devisee 
his  common-law  right  of  trial  by  jury  in  the  true  sense  of  the  term, 
the  doctrine  of  that  case  is  not  entitled  to  favorable  consideration, 
l>ecause  the  denial  of  such  right  is  practically  unnecessary,  since  the 
moving  party  in  a  proper  case  may  come  into  a  court  of  equity  and 
obtain  injunction  against  the  devisee  enjoining  him  from  setting  up 
an  outstanding  term  as  a  defense  to  an  action  of  ejectment.  {Jones 
V.  Jones^  3  Meriv.  IGl ;  Anderson  v.  Anderson^  112  N.  Y.  108.) 
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Such  injunctive  relief  is  not  asked  for  by  the  plaintiff  in  his  com- 
plaint, and  as  the  case  here  presents  merely  the  question  of  law 
arising  upon  the  plaintiflE's  exceptions  to  the  dismissal  of  the  com- 
plaint, no  direction  can  be  given  on  this  appeal  other  than  such  as 
may  result  from  the  determination  of  such  question  of  law. 

Wliatever  view  we  might  otherwise  have  on  the  subject,  the 
Brady  case  cannot  be  here  disregarded  while  it  remains  undisturbed 
by  the  highest  court  of  the  State.  In  the  Atidev^on  case,  it  was 
cited  without  criticism.  Nor  was  there  any  occasion  in  that  case  to 
review  it.  There  the  action  was  to  establish  a  will  against  the  heirs 
at  law  of  the  testator,  and  the  Brady  case  had  no  necessary  applica- 
tion to  any  question  arisitig  there  for  determination,  yet  Judge 
Peckham  discussed  somewhat  questions  pertaining  to  the  inherent 
jurisdiction  of  a  court  of  equity  in  a  manner  not  entirely  favorable 
to  the  doctrine  applied  in  that  case.  And  it  is  said  by  one  of  the 
counsel  that  tlie  trial  court  dismissed  the  complaint  upon  the 
authority  of  Anderson  v.  Anderson^  where  the  court  remarked  that 
"  the  general  policy  of  this  State  is  and  has  been  to  commit  to  the 
courts  of  probate  the  decision  of  questions  arising  upon  the  due 
execution  of  an  alleged  will." 

While  it  is  true  that  the  mere  factum  of  a  will  is  properly,  and 
should  be  exclusively,  a  matter  for  the  probate  court,  where  the 
determination  otherwise  than  by  review  on  appeal  is  conclusive  as 
to  the  personal  property,  but  is  otherwise  as  to  realty,  and  as  the 
proof  of  the  will  in  that  court  is  not  essential  to  a  devise  made  by 
it,  a  right  of  action  in  support  of  or  in  hostility  to  a  devise  of  real 
estate  is  not  dependent  upon  any  action  or  proceeding  in  the  Surro- 
gate's Court  for  the  probate  of  the  will.  {Corley  v.  McEhneel^  149 
N.  Y.  228.)  The  purpose  of  the  present  action  has  relation  to  the 
will  so  far  only  as  it  purports  to  devise  the  real  property  of  the  tes- 
tatrix. And  as  the  complaint  is  not  entirely  barren  of  allegations 
of  facts,  other  than  those  of  inadequacy  of  remedy  by  action  at  law, 
properly  for  consideration  in  its  support,  the  exception  to  the  dis- 
missal of  the  complaint  seems  to  have  been  well  taken. 

Nevertheless,  the  question  whether  the  defendant  as  devisee  shall 
be  denied  the  right  of  trial  by  jury  may  in  the  future  be  presented 
in  a  proper  manner  for  the  consideration  of  the  court. 
App.  Div.— Vol.  XIV.         76 
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The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  final  award  of  costs. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 


John  Cleary,  as  Administrator,  etc.,  of  Christopher  H.  Cleary, 
Deceased,  Respondent,  v.  Lucy  E.  Blake  and  Francis  A.  Wil- 
liams, Composing  the  Firm  of  Blake  &  Williams,  Appellants. 

Negligence — failure  of  a  workman  to  dose  securely  a  door  leading  into  a  cellar — 
ignorance  of  possible  co7isequences. 

In  an  action  to  recover  damages  resulting  from  the  death  of  the  plaintiff's  intes- 
tate, it  appeared  that  while  the  defendants'  employees  were,  pursuant  to  a  con- 
tract between  the  board  of  education  and  the  defendants,  engaged  in  doing 
work  upon  a  public  school  building,  they  had  occasion  to  open  a  double  door 
opening  from  the  cellar  of  the  building  into  an  alleyway,  leading  from  the 
street  to  the  school  yard,  which  was  used  by  large  numbers  of  the  school  chil- 
dren in  going  in  and  out. 

The  employee  who  had  last  closed  the  door  testified  that  after  he  had  latched  and 
bolted  one-half  of  it  his  foreman  called  him;  that  thereupon  he  slammed  the 
other  half,  and,  hearing  the  latch  click,  walked  away  without  paying  any  more 
attention  to  it. 

It  appeared  that  the  half  door  which  had  been  slammed  to,  although  apparently 
securely  closed,  was  not  so  in  fact,  and  the  plaintiff's  intestate,  a  boy  about  six 
or  seven  years  old,  while  returning  through  the  alleyway  to  his  class  room,  in 
some  manner  leaned  against  an  iron  grating  which  stood  in  front  of  the  door, 
when  the  door  opened  and  he  fell  into  the  cellar,  receiving  injuries  which 
caused  his  death. 

Held,  that  the  assumption  of  the  defendants'  employee,  that  the  door  was  securely 
fastened  because  he  heard  the  latch  click,  was  natural  and  justifiable,  unless 
there  was  something  to  call  his  attention  to  the  fact  that  a  mistake  in  that 
regard  might  imperil  others  in  life  or  limb; 

That,  as  there  was  nothing  in  the  case  to  show  that  the  defendants'  employees  ' 

were  aware  of  the  danger  to  which  the  unsecured  door  would  expose  school  j 

children  using  the  alleyway,  or  that  they  had  any  knowledge  or  information  | 

that  the  alleyway  was  liable  to  be  so  used  as  to  lead  to  pressure  against  the 
door  by  passing  pupils,  a  verdict  for  the  plaintiff  could  not  be  sustained. 

Hatch,  J.,  dissented. 

Appeal  by   the   defendants,    Lncy   E.   Blake  and   Francis    A. 
Williams,  composing  the  firm  of  Blake  &  WilUams,  from  a  jadg- 
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ment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  6th  day  of  June, 
1896,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  27th  day  of  May,  1896,  denying  the 
defendants'  motion  for  a  new  trial  made  upon  the  minutes. 

The  action  was  brought  to  recover  damages  resulting  from  the 
death  of  the  plaintiff's  intestate,  which  was  caused  by  the  alleged 
negligence  of  the  defendants. 

Perry  D,  Trafford^  for  the  appellants. 

William  J.  Griffm^  for  the  respondent. 

WlLLARD  BaETLETT,  J.  ! 

The  plaintiff's  son,  a  school  boy,  between  six  and  seven  years  of 
age,  was  killed  on  the  14th  day  of  October,  1895,  by  falling  througli 
a  door  which  opened,  into  a  cellar  at  Public  School  No.  107  in  the 
city  of  Brooklyn,  out  of  an  alleyway  leading  from  the  street  into 
the  school  yard.  This  alleyway  was  used  by  the  school  children  in 
large  numbers  on  their  way  into  the  school  and  out.  The  deceased 
lad,  Christopher  H.  Cleary,  with  a  crowd  of  his  fellow  pupils,  was 
returning  to  his  class  room  after  the  recess  for  dinner  on  the  day  of 
the  accident,  when  he  went  over  to  an  iron  grating  which  was  in  front 
of  the  cellar  door  already  mentioned,  and  in  some  manner  leaned  or 
placed  his  back  against  it,  so  that  the  door  opened  and  he  fell  into  the 
cellar,  receiving  injuries  which  resulted  in  his  death  a  few  hours  later. 

At  this  time  the  firm  of  Blake  &  Williams,  composed  of  the 
defendants,  were  engaged  as  steam  fitters  in  fulfilling  a  contract 
with  the  board  of  education  to  do  certain  work  upon  Public  School 
No.  107.  In  the  course  of  the  work  their  employees  had  occasion 
to  use  the  cellar,  and  on  the  morning  of  the  day  when  the  accident 
occurred  they  had  opened  the  door,  through  which  the  boy  after- 
ward fell,  for  the  purpose  of  removing  a  pulley.  The  door  had 
then  been  apparently  closed,  but  not  so  securely  as  to  prevent  it  from 
being  pressed  open  as  it  was  when  the  lad  fell  through.  Neither  of 
the  defendants  was  present,  but  they  have  been  held  liable  for  the 
death  of  the  plaintiff's  son,  on  the  ground  that  their  workmen  in 
the  course  of  their  employment  at  the  school  were  guilty  of  negli- 
gence in  omitting  properly  to  close  and  secure  the  door  under  the 
circumstances. 
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One  of  these  workmen,  named  Thomas  Foley,  who  was  called  as  a 
■witness  by  the  plaintiff,  gave  the  only  definite  and  specific  testimony 
as  to  the  manner  of  closing  the  door  when  it  was  last  closed  before 
the  accident.  He  said  that  he  latched  and  bolted  one-half,  and  con- 
tinued :  "  Mr.  Corwin,  my  foreman,  called  me  for  something,  and  I 
said,  '  All  right,  sir,'  and  turned  off  to  do  it,  and  just  as  I  did,  I 
slammed  the  door.  I  heard  the  latch  click  on  the  door.  Q.  You 
just  slammed  it  and  went  away?  A.  Yes,  sir;  and  I  heard  the 
latch  click.  Q.  Yon  heard  a  click  ?  A.  Yes,  sir.  Q.  Yon  beard 
some  little  click  in  the  lock  ?  A.  Yes,  sir.  Q.  And  you  never  paid 
any  more  attention  after  that  ?  A.  Never  paid  any  more  attention. 
Then  I  went  away.  Between  the  time  I  closed  the  door  and  the 
time  of  the  accident  I  did  not  see  anybody  touch  the  door,  go  to 
the  door.  *  *  *  1  could  see  any  person  walk  towards  the  door 
if  they  went  towards  it.     I  didn't  see  any  one  walk  towards  it." 

The  foreman,  to  whom  this  witness  referred,  testified  that  he  told 
Foley  to  close  the  door,  but  did  not  think  he  told  him  to  lock  it. 
The  foreman  also  stated  that  he  then  saw  Foley  go  over  to  the  door- 
way and  close  half  of  it,  but  he  did  not  see  what  he  did  with  the 
other  half.  Foley  himself  swore  that  the  foreman  had  never  told 
him  to  lock  the  door,  and  that  there  was  no  key  in  the  door  when 
lie  closed  it. 

If  these  witnesses,  or  either  of  them,  had  had  any  reason  to 
expect  that  the  door  in  question  was  likely  to  prove  a  trap  for  school 
children  unless  securely  fastened,  it  might  well  be  held  that  the  fore- 
going evidence  was  sufiicient  to  charge  them  and,  therefore,  their 
employers  with  negligence.  I  am  unable,  however,  to  find  anything 
in  this  record  to  show  that  they  were  aware  of  the  danger  to  which 
tlie  unsecured  door  might  expose  the  children  using  the  alley  or 
passage  on  tlieir  way  to  and  from  school.  It  does  not  appear  that 
any  of  the  defendants'  workmen  had  ever  seen  the  alley  crowded 
with  children,  as  it  seems  to  have  been  on  the  occasion  of  the  acci- 
dent, or  that  they  had  any  knowledge  or  information  that  the  pas- 
sageway was  liable  to  be  so  used  as  to  lead  to  pressure  against  the 
door  from  without  by  the  passing  pupils.  The  men  were  eating 
their  dinner  in  tlie  cellar  when  the  accident  occurred,  and  were  not 
in  a  position  to  see  the  incoming  children  at  that  time.  If  they 
could  reasonably  have  anticipated  that  a  hoy  would  stop  and  lean 
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or  press  against  this  door,  common  prudence  required  that  they 
should  see  to  it  that  the  door  was  not  left  so  slightly  fastened  as 
readily  to  open  and  permit  one  to  be  thrown  to  the  cellar  floor, 
which  was  several  feet  below  the  level  of  the  alley ;  but,  in  the 
absence  of  any  observation,  experience  or  warning  to  suggest  such 
a  possibility,  it  seems  to  me  that  it  would  be  laying  down  a  very 
stringent  rule  of  liability  to  hold  that  they  were  in  duty  bound  to 
guard  against  it.  To  assume  that  the  door  was  securely  closed 
because  he  heard  the  latch  click,  as  the  witness  Foley  evidently  did, 
was  a  natural  and  justifiable  assumption,  unless  there  was  some- 
thing to  call  his  attention  to  the  fact  that  a  mistake  in  this  matter 
might  imperil  others  in  life  or  limb,  so  that  greater  caution  was 
necessary. 

"  No  one  is  guilty  of  negligence  by  reason  of  failing  to  take  pre- 
cautions which  no  other  man  would  be  likely  to  take  under  the  same 
circumstances."  (S.  <fe  R.  on  Neg.  .{4th  ed.]  §  11.)  This  seems  to 
me  an  excellent  statement  of  the  rule  applicable  here.  Without 
other  notice  or  knowledge  of  the  danger  than  that  disclosed  by  the 
proof  in  the  case  at  bar,  no  one  situated  as  the  defendants'  work- 
men were  would  be  likely  to  take  any  greater  precautions  than  they 
did  in  reference  to  the  closing  of  the  cellar  door.  While  those  pre- 
cautions might  have  been  deemed  insufficient  if  the  men  had  been 
aware  or  warned  of  the  possible  consequences  of  not  fastening  the 
door  securely,  they  were  apparently  all  that  prudence  demanded 
under  the  circumstances.  (See  Spengeman  v.  Alter,  7  Misc.  Rep. 
61.) 

It  may  be  that,  upon  another  trial,  the  plaintiflE  will  be  able  to 
show  that  the  defendants'  employees  were  sufficiently  acquainted 
with  the  daily  movements  of  the  school  children  through  the  alley 
and  near  the  cellar  door  to  be  aware  that  such  an  accident  as  actu- 
ally occurred,  or  one  of  a  similar  nature,  was  liable  to  happen  if  the 
door  was  not  firmly  secured ;  but  without  such  proof  the  case,  in 
my  opinion,  lacks  an  element  which  is  essential  to  charge  the  defend- 
ants with  negligence. 

I  think  the  judgment  and  order  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concurred,  except  Hatch,  J.,  dissenting. 
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Hatch,  J.  (dissenting) : 

The  defendants  had  a  contract  for  putting  in  the  steam  heating 
apparatus  in  the  basement  of  public  school  building  No.  107,  and  at 
the  time  when  the  injury  which  is  the  basis  of  this  action  was 
sustained  had  been  at  work  at  the  building  for  two  weeks.  There 
was  a  double  door  in  the  basement  which  led  into  an  alleyway ;  the 
latter  connected  with  the  playground  attached  to  the  school  and 
formed  a  part  of  it.  These  doors  extended  partially  below  the  bui> 
face  of  the  alleyway  to  the  bottom  of  the  basement  and  partially 
above  it,  being  divided  at  about  the  center.  The  doors  had  been 
used  by  the  servants  of  the  defendants,  from  time  to  time,  for  the 
purpose  of  taking  in  material  used  in  the  construction  of  the  work, 
and  their  contiguity  and  location  to  the  alleyway  and  playground 
was  apparent  upon  mere  inspection.  The  doors  were  usually  kept 
locked  by  the  janitor  of  the  building,  and  whenever  the  defendants 
desired  to  use  the  door  they  applied  to  the  janitor  to  unlock  it  or  to 
furnish  the  key,  if  the  same  had  not  been  left  in  the  lock.  The  fas- 
tening of  the  door  was  upon  the  inside.  During  the  time  that  the 
defendants  were  at  work  in  the  basement  the  school  was-in  session 
and  the  children  in  attendance  thereon  passed  through  this  alley- 
way to  reach  the  playground  and  enter  the  building.  Upon  the 
morning  of  the  accident  the  janitor  had  locked  the  door,  and  at 
.about  ten  o'clock  in  the  forenoon  the  defendants  opened  the  same 
for  the  purpose  of  receiving  some  material  necessary  for  the  prosecu- 
tion of  the  work.  After  thus  making  use  of  the  doorway  the 
defendants'  foreman  directed  one  of  the  workmen  to  close  and  lock 
the  door ;  this  direction  was  not  obeyed ;  only  one  side  was  fastened, 
the  other  side  being  left  slightly  ajar.  It  remained  in  this  condition 
until  about  one  o'clock,  when  plaintiffs  intestate,  a  boy  about  six 
years  old,  and  an  attendant  upon  the  school,  was  in  the  alleyway 
waiting  for  an  opportunity  to  enter  the  building  in  his  turn,  with 
the  other  children,  when  he  leaned  against  the  door,  the  same  gave 
way  and  he  was  precipitated  into  the  basement,  receiving  injuries 
from  which  he  subsequently  died.  The  foregoing  facts  the  jury 
were  fairly  authorized  to  find  from  tlie  evidence  offered.  The 
defendants  gave  no  evidence,  and  the  question  raised  upon  this 
appeal  is  whether  the  facts  are  suflScient,  as  matter  of  law,  to  sup- 
port the  verdict  which  was  rendered. 
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I  think  tlie  jury  were  authorized  to  find  that  the  defendants  knew, 
or,  in  the  exercise  of  reasonable  care,  ought  to  have  known,  the 
purpose  for  which  the  alleyway  w&s  used  and  the  necessity  which 
existed  for  keeping  the  door  locked.  They  had  made  use  of  the 
door  before  this  time;  they  had  usually  found  it  locked,  and 
applied  to  the  janitor  for  the  key  when  they  did  not  find  it  in  the 
door.  The  fact  was  open  and  patent  that  the  alleyway  was  a  passage- 
way  to  the  school  building,  and  formed  a  part  of  the  playground. 
The  school  was  in  session,  and  the  children  passed  through  the  alley- 
way in  large  numbers,  and  the  defendants'  foreman  knew  that  the  door 
ought  to  be  kept  locked  for  some  purpose.  I  think  it  was  for  the 
jury  to  say  whether  or  not  the  foreman  knew  that  it  was  necessary 
to  be  kept  locked  for  the  protection  of  the  children,  or,  if  he  did  not 
so  know,  that  in  the  exercise  of  reasonable  care  he  ought  to  have 
known.  This  was  a  public  school  building ;  hundreds  of  children 
attended  it  daily.  Our  common  knowledge  is  that  children  make 
use  of  the  playground.  They  did  in  this  case.  The  relation  which 
the  door  occupied  to  this  place  was  open  and  apparent,  and  a  person 
making  use  of  it  could  not  escape  such  knowledge  except  he  closed 
his  eyes.  Under  such  circumstances  it  needs  no  argument  to  demon- 
strate that  leaving  this  door  unlocked  created  a  trap,  made  it  a  dan- 
gerous place,  and  invited  just  such  an  accident  as  happened.  This 
place  was  perfectly  safe  when  the  door  was  locked ;  it  was  safe  upon 
this  morning,  until  the  defendants  interfered  with  it  for  their  own 
purposes.  Having  knowledge  of  the  conditions  and  surroundings, 
and  of  the  fact  that  the  door  was  kept  locked,  a  duty  was  imposed  upon 
the  defendants  to  see  that  no  act  of  theirs  changed  this  place  from 
one  of  safety  into  one  of  danger.  The  principle  which  governs  the 
case  is  not  other  or  different  from  that  which  determined  the  liability 
in  the  Beck  Case  (68  N.  Y.  283),  as  it  seems  to  me  clear  that  the 
defendants  were  chargeable  with  notice  of  the  purpose  for  which 
the  alleyway  was  used,  and  of  the  necessity  whicL  existed  to  firmly 
secure  the  door. 

For  these  reasons  I  am  unable  to  agree  with  my  associates  in  the 
conclusion  reached  by  them. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 
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The  People  op  the  State  of  New  York  ex  rel.  Edward  O'Con- 
nor and  William  "W.  Smith,  Relators,  v.  The  Board  of  Super- 
visors of  Queens  County,  Respondent 

County  Law  —  the  action  of  a  board  of  9aperf)i9or9  in  eHabUMng  a  Jire  district  is 
Ugistaiite  —  it  cannot  he  revieti>ed  by  certiorari. 

The  authority  conferred  upon  boards  of  supervisors,  by  section  87  of  the  County 
Law  (Chap.  686  of  the  Laws  of  1892»  as  amended  by  chap.  902  of  the 
Laws  of  1896)  to  establish  fire  districts  outside  of  incorporated  villages,  is 
clearly  a  legislative  power,  and,  being  such,  its  exercise  cannot  be  reviewed  by 
means  of  a  writ  of  certiorari. 

Certiorari  issued  ont  of  tlie  Supreme  Court  and  attested  on  the 
2l6t  day  of  September,  1896,  directed  to  the  board  of  supervisors  of 
Queens  county,  commanding  them  to  certify  and  return  to  the  oflBce 
of  the  clerk  of  the  county  of  Queens  all  and  singular  their  proceed- 
ings relating  to  the  passing  of  a  resolution  which  purported  to 
establish  a  fire  district  in  the  town  of  Oyster  Bar^,  Queens  county. 

Thomas  Youngs  for  the  relators. 

Tovmsend  Scudder^  for  the  respondent. 

"WlLLARD  BaRTLETT,  J.  : 

The  establishment  of  fire  districts  outside  of  incorporated  villages 
is  provided  for  by  section  37  of  the  County  Law  (Chap.  686, 
Laws  of  1892,  as  amended  by  chap.  902,  Laws  of  1896).  That 
section  empowers  the  board  of  supervisors  of  a  county  to  establish 
such  fire  districts,  on  the  written  verified  petition  of  the  taxable 
inhabitants  of  the  territory  which  it  is  proposed  to  comprise  therein, 
^^  whose  names  appear  on  the  last  preceding  assessment  roll  of  the 
town  within  which  such  proposed  fire  district  is  located,  as  owning 
or  representing  more  than  one  half  of  the  taxable  real  property  of 
such  district  or  as  owning  or  representing  more  than  one-half  of 
the  taxable  real  property  of  such  district  owned  by  the  residents 
thereof." 

On  the  30th  day  of  July,  1896,  the  board  of  supervisors  of  Queens 
county  adopted  a  resolution  which  was  numbered  fifteen,  and  which 
was  entitled,  "  An  act  to  provide  for  the  formation  of  a  Fire  Dis- 
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trict  within  the  Town  of  Oyster  Bay,  Queens  County,  New  York.'' 
This  resolution  recited  the  presentation  to  the  board  of  supervisors 
of  a  petition  praying  that  a  district,  duly  described  therein,  be  declared 
a  fire  district,  pursuant  to  section  37  of  the  County  Law,  and  granted 
the  prayer  of  said  petition  by  establishing  the  district  particularly 
described  therein  as  a  lire  district  in  the  town  of  Oyster  Bay,  Queens 
county,  New  York,  in  accordance  with  the  provision  of  the  County 
Law  already  cited. 

The  relators  in  the  present  proceeding  ask  this  court  to  review 
the  action  of  the  board  of  supervisors  in  passing  this  resolution,  and 
to  annul  the  determination  of  the  board,  to  the  effect  that  the  con- 
ditions existed  which  authorized  the  establishment  of  a  fire  district 
outside  an  incorporated  village  in  the  town  of  Oyster  Bay.  They 
allege  that  there  were  really  nine  petitions  instead  of  a  single  peti- 
tion, and  that  only  one  of  the  nine  purported  to  be  verified ;  and, 
furthermore,  that  even  if  these  nine  papers  be  regarded  as  one  peti- 
tion, there  cannot  be  found  in  them,  taken  altogetlier,  any  evidence 
that  the  signers  constituted  the  taxable  inhabitants  of  the  proposed 
fire  district  whose  names  appeared  on  the  last  preceding  assessment 
roll  of  the  town  of  Oyster  Bay  as  owning  or  representing  more  than 
one-half  of  the  taxable  real  property  of  such  district  or  as  owning  or 
representing  more  than  one-half  of  the  taxable  real  property  of  such 
district  owned  by  the  residents  thereof. 

At  the  outset  of  the  argument  in  behalf  of  the  defendant  it  is 
insisted  that  the  creation  of  a  fire  district  is  a  legislative  act,  and, 
therefore,  that  the  action  of  the  supervisors  in  creating  such  a  dis- 
trict is  not  reviewable  by  certiorari. 

This  objection  is  well  taken  and  is  fatal  to  the  proceeding.  A 
similar  attempt  to  review  the  action  of  these  same  defendants  was 
made  in  the  case  of  The  People  ex  rel.  The  Trustees  of  Jamaica  v. 
The  Board  of  Supervisors  of  Queens  County  (131  N.  Y.  468). 
There  the  subject  of  attack  was  an  act  for  the  improvement  of  cer- 
tain public  highways  in  the  town  of  Jamaica  ;  and  it  was  held  that 
the  court  was  so  clearly  without  jurisdiction  to  review  the  action  of 
the  board  of  supervisors  upon  a  writ  of  certiorari  that  it  ought  not 
to  pass  upon  the  merits  which  the  relators  sought  to  have  deter- 
mined. "  The  writ  of  certiorari,"  said  Earl,  Ch.  J.,  in  that  case, 
App.  Div.— Vol.  XIV.        77 
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*'  is  appropriate  only  to  review  the  judicial  action  of  inferior  coui-ts 
or  of  public  officers  or  bodies  exercising  under  the  laws  judicial 
functions ;  and  there  is  no  authority  to  be  found  in  the  reports  of 
this  State  sanctioning  its  use  for  any  other  purpose.  When  the 
motion  of  a  public  officer,  or  of  a  public  body,  is  merely  legislative, 
executive  or  administrative,  although  it  may  involve  the  exercise  of 
<li6cretion,  it  cannot  be  reviewed  by  certiorari ;  and  so  it  has  been  so 
often  held  that  the  rule  has  become  elementary." 

The  authority  bestowed  upon  boards  of  supervisors  by  the  County 
I^aw  to  establish  fire  districts  in  their  counties  outside  of  incorpo- 
rated villages  is  clearly  a  legislative  power ;  and  being  such  it  is  not 
Assailable  by  means  of  the  writ  of  certiorari.  It  may  well  be 
that  a  resolution  adopted  in  the  exercise  of  this  power  would  be 
adjudged  void  in  a  judicial  proceeding  which  was  appropriate  to 
test  its  validity  if  it  were  made  to  appear  therein  that  the  conditions 
precedent,  prescribed  by  the  County  Law,  did  not  either  appear  to 
exist  or  exist  in  fact  when  the  resolution  establishing  the  fire  district 
was  adopted.  It  is  to  be  noted  in  the  present  case,  however,  that 
the  relators  nowhere  allege  that  the  papers  which  were  treated  by 
the  board  as  one  petition  were  not  in  fact  signed  by  a  sufficient 
number  of  taxable  inhabitants  of  the  character  prescribed  by  the 
amended  statute.  The  petition  was  evidently  drawn  with  refer- 
ence to  section  37  of  the  County  Law  in  its  original  form,  instead 
of  the  section  as  amended  in  1896 ;  and  the  failure  of  the  relators 
to  allege  that  the  names  of  the  signers  did  not  appear  on  the  last 
preceding  assessment  roll  of  the  town  of  Oyster  Bay  as  owning  or 
representing  the  proportion  of  real  property  required  by  the  amend- 
ment, may  be  regarded  as  indicating  that  the  signers  were  in  fact 
assessed  for  taxes  upon  a  sufficient  quantity  of  real  estate  to  enable 
them  to  invoke  the  action  of  the  board  of  supervisors  for  the  estab- 
lishment of  the  desired  fire  district. 

But,  however  this  may  be,  the  writ  of  certiorari  in  the  present 
proceeding  must  bo  dismissed  for  want  of  jurisdiction. 

Writ  of  certiorari  dismissed,  with  costs  to  the  defendant. 

All  concurred. 

Writ  dismissed,  with  ten  dollars  costs  and  disbursements  to  the 
defendant. 
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Joseph  Campbell  and  Others,  as  Executors,  etc.,  of  William  Camp- 
bell, Deceased,  Appellants,  v.  New  Yoek  Life  Insueance  Com- 
pany, Respondent. 

Applteation  of  a  loan,  by  the  lender  —  aequieseenee  therein  —  what  w  a  sufficient  can- 
Hderationfor  an  agreement  to  extend  the  time  of  payment  —  when  the  entry  of  a 
judgment  of  foreclosure  is  not  a  bar  to  the  agreement. 

Where  the  owners  of  real  property  procure  a  loan  upon  mortgage,  and  consent 
that  the  money  remain  in  the  hands  of  the  mortgagee  to  be  advanced  upon 
their  orders,  their  acquiescence  in  the  application  by  the  mortgagee  of  a  part 
of  the  loan  to  the  payment  of  interest  on  prior  loans  made  by  the  mortgagee  to 
the  mortgagors,  and  of  taxes  upon  the  mortgaged  premises.  Is  a  bar  to  an 
action  for  damages  brought  by  a&signees  of  the  mortgagors  based  upon  a 
claim  that  such  part  of  the  money  has  not  been  advanced  in  accordance  with 
the  agreement. 

An  agreement  by  a  mortgagee  which  has  brought  an  action  to  foreclose  its  mort- 
gage, that  it  will  not,  for  a  certain  period,  enforce  by  sale  any  judgment  of 
foreclosure  which  it  may  obtain  in  the  action,  provided  that  the  appearance 
of  a  non-resident,  the  wife  of  one  of  the  mortgagors,  be  procured,  and  that  the 
parties  to  a  contemplated  lease  of  the  building  situate  upon  the  mortgaged 
premises  complete  and  furnish  it  as  a  flrst-class  hotel  by  a  specified  time, 
and  that  on  the  first  of  each  month  one  month's  interest  at  six  per  cent  be  paid 
on  the  judgment  of  foreclosure,  or  until  the  same  shall  have  been  obtained,  on 
the  mortgages  and  on  the  interest  and  expenses  then  due,  and  that  on  the 
first  day  of  each  January,  during  the  period  of  the  extension,  or  within  thirty 
days  thereafter,  there  shall  be  paid  one  year's  tax,  which  has  been  longest 
due,  and  also  any  assessments  and  all  premiums  for  insurance,  and  also  the 
water  rates,  on  or  before  August  first  in  each  year  — is  founded  upon  a  good 
consideration. 

The  agreement  being  made  in  contemplation  of  the  entry  of  judgment  of  fore- 
closure and  sale,  and  indeed  providing  for  it,  the  fact  that  such  judgment  is 
subsequently  entered  does  not  constitute  a  bar  to  an  action  by  assignees  of  the 
mortgagors  for  damages  alleged  to  have  resulted  from  the  mortgagee's  breach 
of  the  contract  for  the  extension. 

Appeal  by  the  plain tiflFs,  Joseph  Campbell  and  others,  as  executors, 
etc.,  of  William  Campbell,  deceased,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  25th  day  of  June, 
1895,  upon  the  verdict  of  a  jury  rendered  after  a  trial  at  the  New 
York  Circuit,  and  also  from  an  order  entered  in  said  clerk's  office  on 
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the  23d  day  of  July,  1895,  denying  the  plaintiffs'  motion  for  a  new 
trial  made  upon  the  minutes. 

This  appeal  was  transferred  from  the  first  department  to  the  sec- 
ond department. 

B.  (7.  Chetwood  and  J.  Alexander  Koones^  for  the  appellants. 
William  B.  HorMower^  for  the  respondent. 

Hatch,  J. : 

Except  as  developed  upon  the  trial,  it  is  somewhat  difficult  to 
determine  upon  what  theory  the  plaintiffs  seek  a  recovery  in  this 
action.  The  complaint  contains  sixty-two  paragraphs,  wherein  are 
set  out  several  transactions  between  the  firm  of  Phyfe  &  Campbell, 
who  are  plaintiffs'  assignors  of  the  claimed  cause  of  action,  and  the 
defendant.  The  transactions  thus  set  out  are  somewhat  complicated, 
are  quite  confusing  and  are  not  in  all  respects  harmonious.  Some 
of  them  appear  to  be  entirely  immaterial  to  any  cause  of  action ; 
others  have  a  tendency  to  state  a  cause  of  action,  but  seem  inanfiicient 
for  that  purpose.  It  becomes  practically  unimportant,  however,  to 
particularly  challenge  the  specific  allegations  of  the  complaint  at  this 
time,  for  the  defendant  answered  the  complaint  upon  the  allegations 
as  therein  framed  and  proceeded  to  a  trial  without  questioning  it 
in  any  respect.  The  parties,  therefore,  came  to  the  trial  of  this 
case  with  issues  in  many  respects  quite  indefinite,  and  it  is  quite  easy 
to  see  that,  under  these  circumstances,  the  proof  might  take,  as  it 
did  to  some  extent,  quite  a  wide  range.  In  an  early  stage  of  the 
trial,  however,  the  issues  assumed  definite  form  and  the  questions 
submitted  to  the  jury  by  the  court,  while  admitting  of  extended 
examinations  and  voluminous  testimony,  became  narrow  in  compass. 
Before  proceeding  to  state  what  these  questions  were  it  becomes 
necessary,  to  their  proper  understanding,  that  we  take  a  survey  of  the 
facts  and  also  dispose  of  some  minor  questions  which  have  been 
called  to  our  attention. 

Phyfe  &  Campbell  were  a  firm  of  builders  carrying  on  busi- 
ness in  the  city  of  New  York.  In  October,  1883,  they  pur- 
chased of  John  C.  Anderson  certain  property  situate  upon  what 
was  called  the  Fifth  Avenue  Plaza,  between  Fifty-eighth  and 
Fifty-ninth  streets,  in  the  city  of  New  York,  upon  which  now  stands 
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the  Plaza  Hotel.  The  purchase  price  of  this  property  was  $850,000, 
of  which  Phyfe  &  Campbell  paid  $50,000,  giving  back  mortgages 
to  Anderson  for  $800,000.  They  immediately  began  to  improve 
the  property  and  began  the  erection  of  an  expensive  building 
thereon.  To  enable  them  to  make  the  improvement  they  applied  to 
the  defendant  for  loans,  making  three  several  applications,  the  first, 
May  1,  1884,  for  $510,000 ;  the  second,  on  March  30,  1885,  for 
$150,000,  and  the  third,  on  February  27,  1886,  for  $200,000. 
These  sums  of  money  were  advanced  by  the  defendant  to  Phyfe 
&  Campbell,  were  secured  by  their  bonds  and  by  mortgages  upon 
the  premises,  and  the  lien  of  Anderson's  mortgages  was  made  sub- 
ordinate thereto.  These  three  loans  amounted  in  the  aggregate  to 
$860,000.  In  the  application  for  the  second  loan  it  was  recited  that 
it  was  understood  at  the  time  of  negotiating  the  first  loan  that 
Phyfe  &  Campbell  would  erect  on  the  lot  a  "  first-class  fire-proof  build- 
ing." The  sums  included  in  the  last  two  loans  were  advanced  upon 
the  understanding  that  they  were  to  be  used  in  the  construction  of 
the  building,  and  they  were  so  used  as  we  shall  presently  note.  The 
money  obtained  on  the  last  two  loans,  checks  for  which  were  pro- 
duced upon  the  trial,  was  held  by  the  company  through  its  agent  and 
paid  out  upon  orders  given  by  Phyfe  &  Campbell.  Of  the  last 
$200,000  but  $140,000  was  actually  used  for  purposes  of  construc- 
tion. The  remaining  $60,000,  also  paid  by  checks  indorsed  by 
Phyfe  &  Campbell,  was  applied  in  payment  of  interest  due  the 
defendant  for  prior  loans  and  taxes  levied  upon  the  property.  It 
was  alleged  in  the  complaint  that  only  $140,000  of  the  last  loan  was 
advanced  by  the  defendant,  in  consequence  of  which  Phyfe  & 
Campbell  were  greatly  embarrassed  about  the  construction  of  the 
building  and  damaged  in  consequence.  Upon  the  trial  this  claim 
was  made  and  proof  was  given  in  respect  thereto.  But  it  was 
admitted  finally  that  the  whole  sum  was  advanced  by  the  defendant, 
although  $60,000  was  applied  as  heretofore  stated.  The  court  held 
that  the  whole  amount  of  the  loan  was  advanced  and  that  no  claim 
for  damage  could  be  predicated  thereon  This  ruling  was  correct, 
for  at  the  time  when  this  money  was  applied  it  was  so  applied  with 
the  knowledge  of  Phyfe  &  Campbell ;  they  indorsed  checks  there- 
for and  ^t  the  time  raised  no  objection  to  such  disposition  of  the 
money.     The  plaintifiFs  cannot  now  be  heard  to  say  that  it  was 


Digitized  by 


Google 


614      CAMPBELL  v.  NEW  YORK  LIFE  INS.  CO. 


Second  Department,  March  Term,  1897.  [Vol.  14. 

improperly  applied  or  that  they  suffered  damage  from  an  act 
in  which  Phyfe  &  Campbell  at  the  time  acquiesced  and  from  an 
application  of  the  money  in  discharge  of  their  debt. 

These  three  loans  were  called  temporary  loans,  and  it  was  under- 
stood between  the  parties  that  when  the  building  reached  an 
advanced  stage  of  construction,  the  defendant  would  make  a  per- 
manent loan  which  should  embrace  the  temporary  loans  and  any 
further  sum  which  might  be  agreed  upon.  The  permanent  loan  was 
never  made  and  a  claim  of  damage  was  made  on  account  thereof  in 
the  complaint.  Phyfe  <fe  Campbell  claimed  to  have  had  another 
party  who  would  have  advanced  money  sufficient  for  their  needs  in  the 
form  of  a  permanent  loan,  but  that  the  defendant  insisted  upon  its 
option  to  make  it.  The  claim  of  the  plaintiffs  in  this  respect  is  exceed- 
ingly indefinite ;  it  does  not  appear  to  have  been  seriously  pressed  upon 
the  trial ;  it  was  not  submitted  to  the  jury  by  the  court,  and  no 
request  was  made  for  its  submission.  We  can  find  nothing  in  the 
record  which  would  justify  a  recovery  in  the  plaintiffs'  favor  upon  this 
claim,  and  must  conclude,  from  the  attitude  of  all  the  parties  in 
respect  to  the  course  of  the  trial,  that  such  claim  was  abandoned  ^ 
and,  therefore,  requires  no  further  consideration  by  us. 

In  November,  1887,  Phyfe  &  Campbell  were  in  default  for  non- 
payment of  interest  upon  the  loans  made  by  the  defendant,  and  the 
latter  began  proceedings  to  foreclose  its  mortgages.  These  pro- 
ceedings ripened  into  a  judgment  of  foreclosure  and  sale  of  the 
premises  upon  the  28th  day  of  April,  1888,  for  the  sum  of 
$973,241.67.  At  this  time  there  were  liens  existing  upon  the  prop- 
erty subject  to  this  judgment  in  quite  a  large  amount,  held  by  vari- 
ous parties.  These  lienors  were  represented  by  mortgages,  judg- 
ments and  mechanics'  liens,  among  whom  was  Anderson,  who  still 
held  his  mortgages,  reduced  somewhat  in  amount,  and  Charles  A.  Pea- 
body,  who  represented  certain  holders  of  bonds,  issued  upon  the 
faith  of  the  structure,  as  trustee  of  a  mortgage  to  secure  their  pay- 
ment. While  the  proceedings  to  foreclose  the  defendant's  mort- 
gages were  in  progress,  Mr.  Phyfe,  of  the  said  firm  of  Phyfe 
&  Campbell,  applied  to  the  defendant  to  arrange  the  matters  and 
procure  an  extension  of  sale  under  the  judgment  of  foreclosure. 
At  this  time  papers  in  the  foreclosure  proceedings  had  not  been 
served  upon  the  wife  of  Phyfe,  who  lived  in  the  State  of  New 
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Jersey.  It  was  also  claimed  that  some  parties  were  intending  to 
interpose  a  defense  to  the  foreclosure  action.  It  was  testified  by 
Phyfe  that,  within  a  week  or  ten  days  after  the  commencement  of 
the  foreclosure  proceedings,  he  saw  Mr.  Welch,  the  second  vice- 
president  of  defendant,  and  who  acted  for  it,  and  laid  before  him 
offers  which  Phyfe  had  received  to  lease  the  hotel  when  completed, 
from  which  it  appeared  that  enough  money  would  be  received  if 
the  scheme  could  be  carried  out  to  pay  all  interest  and  taxes,  caro 
for  all  liens,  and  leave  a  surplus  for  Phyfe  &  Campbell.  Upon  this 
showing  Welch  agreed  that  if  Phyfe  would  aid  in  procuring  parties 
to  appear  in  the  foreclosure  action  and  remove  all  obstacles  in  the 
way  of  procuring  final  judgment  therein  defendant  would  not 
enforce  the  judgment  of  foreclosure,  but  would  give  Phyfe  &  Camp- 
bell three  years  from  the  first  day  of  the  following  September  to 
pay  the  amount  of  principal  and  interest,  they  procuring  responsible 
parties  who  would  agree  to  pay  the  defendant  upon  the  first  day  of 
each  month,  beginning  with  September  1, 1888,  one  month's  interest, 
and  in  December  or  January  of  each  year  the  year's  taxes  longest 
due.  Phyfe  &  Campbell  were  to  procure  subsequent  lienors  to 
postpone  their  liens  and  subordinate  them  to  this  arrangement,  andy 
if  this  was  carried  out,  the  defendant  would  execute  an  agreement 
embodying  its  terms.  It  is  conceded  that  no  agreement  in  writing 
was  made  between  Phyfe  &  Campbell  and  the  defendant.  But  it 
is  shown  that  about  February  17,  1888,  the  defendant  wrote  a 
letter  to  Mr.  North,  an  attorney  representing  John  C.  Anderson, 
which  embodied  the  oral  agreement  entered  into  between  Phyfa 
&  Campbell  and  the  defendant.  This  letter  was  modified  and 
superseded  by  one  written  April  12,  1888,  which  is  as  follows : 

"  New  York  Life  Insurance  Company,  \ 

"  346  &  348  Broadway.  (■ 

"  New  York,  April  12th,  1888.      ) 
"  T.  M.  North,  Esq., 

"Of  North,  Wagstaff  &  Ward, 

"  New  York  City : 

"  Dear  Sir. —  As  the  parties  now  proposing  to  lease  the  Plaza 

Hotel  are  not  the  ones  who  had  it  in  contemplation  at  the  date  of 

my  last  letter  to  you,  I  send  you  this  as  a  substitute. 

"  The  New  York  Life  Insurance  Company  agrees  with  the  lessors 
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and  lessees  named  in  said  lease  that  it  will  not,  for  the  period  of  five 
years  from  September  Ist,  1888,  enforce  by  sale  of  the  mortgaged 
premises  any  judgment  of  foreclosure  it  may  obtain  in  the  action 
now  pending  for  the  foreclosure  of  its  mortgages  on  said  hotel, 
provided : 

"  I^i?*8t  That  the  parties  to  said  lease  shall  complete  and  f  umish 
the  Plaza  Hotel  in  a  manner  suitable  to  a  first-class  city  hotel  by 
September  1st,  1888. 

"  Second.  That  said  parties  shall,  from  the  rent  of  said  hotel  or 
otherwise,  pay  to  said  New  York  Life  Insurance  Company,  on  the 
first  day  of  every  month,  beginning  with  September  1st,  1888,  one 
month's  interest  at  Q%  on  the  judgment  of  foreclosure  in  favor  of 
said  company,  or  until  the  same  shall  have  been  obtained,  on  the 
mortgages  held  by  said  company,  on  the  said  Plaza  Hotel  premises 
and  on  the  interest  and  expenses  then  due. 

"  Third.  That  said  parties  shall,  from  said  rent  or  otherwise,  on 
the  first  day  of  January  in  each  of  said  five  years  or  within  30  days 
thereafter,  pay  one  year's  tax  on  said  Plaza  Hotel,  namely,  that  tax 
which  has  been  due  the  longest  time,  and  also  any  assessments  wliich 
may  be  laid  upon  said  premises  during  each  and  every  of  said  five 
years,  and  all  premiums  for  insurance  on  the  Plaza  Hotel  to  the  full 
amount  now  insured  thereon;  also  the  annual  water  rate  on  or 
before  August  1st  in  each  year. 

"  This  agreement  is  to  be  binding  on  said  Company  only  until  the 
failure  on  the  part  of  the  parties  to  said  lease  to  comply  with  any  of 
the  above  conditions ;  in  the  event  of  which  failure  for  Ten  days 
the  said  Company  shall  be  at  liberty  to  proceed  to  a  sale  of  said 
Mortgaged  premises,  under  the  judgment  in  said  foreclosure  action, 
and  this  agreement  shall  become  void. 

"  It  is  agreed  and  understood  that  the  owners  of  said  property 
shall  afi'ord  the  New  York  Life  Insurance  Company  all  facilities  in 
tlieir  power  toward  obtaining  judgment  in  said  foreclosure  suit. 

"  Very  truly  yours, 

"A.  H.  WELCH, 

"2nrf  Vice-Presidenty 

It  is  not  claimed  that  the  oral  agreement  between  Phyfe  &  Camp- 
bell and  the  defendant  was  different  from  the  terms  contained  in 
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the  letter.  On  the  contrary,  the  plaintiflEs  rely  upon  the  letter  as 
establishing  the  terms  of  the  oral  agreement,  and  it  is  in  this  view 
that  we  consider  it.  It  stands  undisputed  that  Phyfe  procured  the 
appearance  of  his  wife  in  the  foreclosure  action  after  the  oral 
negotiation.  And  the  claim  of  the  plaintiffs  now  is  that  Phyfe  & 
Campbell  fulfilled  to  the  letter  all  of  their  engagements  with  the 
defendant,  and  that  the  latter  was  guilty  of  a  breach  of  its  engage- 
ment to  them  by  which  they  sustained  a  loss  of  all  interest  in  the 
hotel  property  and  suffered  damage  in  a  sum  amounting  to  more  than 
$1,500,000,  which  the  plaintiffs,  as  assignees  of  Phyfe  &  Campbell, 
are  now  entitled  to  recover.  It  is  this  agreement  and  its  breach 
which  became  the  issues  of  the  trial  and  upon  which  the  plaintiffs 
must  now  stand  or  fall.  Aside  from  the  question  of  damages,  the 
court  submitted  to  the  jury  two  main  questions:  i^ir^^,  was  a  bind- 
ing agreement  made  between  Phyfe  <fe  Campbell  and  the  defendant, 
whereby  the  latter  was  to  postpone  enforcement  of  its  judgment  of 
foreclosure  for  a  period  of  five  years.  Second^  was  the  .contract,  if 
made,  broken  by  the  defendant  ?  Upon  these  questions  it  is  claimed 
by  the  plaintiffs  that  the  verdict  was  against  the  weight  of  evidence, 
which  calls  for  a  reversal  of  the  judgment. 

It  is  claimed  by  the  defendant  that  the  judgment  of  foreclosure 
and  sale  constituted  a  bar  to  the  plaintiffs'  action.  If  not  a  bar,  that  it 
never  made  any  binding  agreement ;  that  if  the  letter  be  treated  as 
an  agreement  it  was  never  complied  with  by  Phyfe  &  Campbell, 
and  that  in  fact  the  failure  to  carry  out  the  arrangement  was  due  to 
Phyfe  &  Campbell,  who  failed  to  procure  the  consents  and  lease 
for  which  the  contract  stipulated.  We  do  not  think  that  the  judg- 
ment constituted  a  bar  to  the  action.  The  agreement  was  made  in 
contemplation  of  the  entry  of  judgment  —  in  fact,  provided  for  it. 
The  stipulation  related  to  its  enforcement,  so  that  whether  the 
judgment  was  entered  or  stood  ready  for  entry  could  not  legally 
change  the  effect  of  the  agreement,  as  either  condition  might  exist 
under  it  at  the  option  of  the  defendant.  The  consideration  for 
fiuch  extension  was  good,  for,  if  carried  out,  it  relieved  the  defend- 
ant from  resorting*  to  a  proceeding  to  obtain  substituted  service  upon 
the  non-resident  defendant,  which  was  a  distinct  advantage  to  it. 
And  in  addition  to  this,  it  was  to  obtain  an  engagement  by  respon- 
App.  Div.— Vol.  XIV.        78 
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sible  parties  which  secured  the  payment  of  its  judgment  and  interest 
charge,  the  discharge  of  taxes  which  were  a  lien  superior  to  the  lien 
of  its  mortgages  and  judgment,  and  also  secured  an  engagement  for  the 
completion  and  furnishing  of  the  building  by  September  1,  1888,  as 
a  first-class  hotel.  It  was  quite  competent  for  the  parties  to  make 
such  an  agreement,  and  the  entry  of  judgment  thereunder  would  not 
affect  its  terms  or  change  its  binding  force.  We  are  to  bear  in  mind^ 
however,  that  the  loans  made  by  the  defendant  to  Phyfe  &  Camp- 
bell were  the  superior  liens,  and  that  in  the  record  before  us  nothing 
appears  which  is  legally  sufficient  to  establish  any  defense  existing 
in  favor  of  Phyfe  &  Campbell,  or  in  favor  of  any  other  lienor 
which  would  defeat  or  impair  the  mortgages  which  became  the  sub- 
ject of  foreclosure.  If  all  parties  in  interest,  therefore,  were  made 
parties  to  the  foreclosure  action,  their  interest  must  bow  in  subordinan 
tion  to  the  lien  of  the  defendant.  In  this  respect  there  was  nothing 
which  Phyfe  &  Campbell  could  do,  or  omit  to  do,  which  would  in 
the  slightest  degree  present  or  remove  any  legal  obstacle  standing 
in  the  way  of  the  defendant's  procuring  its  judgment  of  forecloeure 
and  enforcing  the  same.  The  lienors,  therefore,  as  well  as  Phyfe 
&  Campbell,  could  interpose  no  obstacle  to  defendant's  obtaining 
judgment,  as  it  will  not  be  presumed  that  they  would  attempt  to 
assert  a  defense  when  no  defense  existed  to  assert.  So  tliat  as  to  all 
parties  aside  from  the  non-resident,  and  as  to  her  by  invoking  the 
remedy  appropriate  thereto,  the  defendant  could  have  proceeded  to 
judgment  and  sale  standing  entirely  upon  its  legal  right.  It  is, 
therefore,  of  little  consequence  that  Phyfe  &  Campbell  omitted  to 
answer,  or  that  they  took  steps  to  induce  other  lienors  to  desist 
therefrom.  The  questions  of  fact,  therefore,  narrow  themselves  to  a 
consideration  of  whether  the  evidence  shows  that  a  contract  was  made, 
and,  if  so,  whether  the  appearance  of  the  non-resident  was  procured  by 
Phyfe ;  did  he  procure  the  lease  ready  to  be  delivered,  together 
with  consents  for  the  extension  of  the  claims  of  subsequent  lienors, 
and  could  the  hotel  itself  be  completed  and  furnished  as  a  first-class 
city  hotel  by  September  1,  1888?  So  far  as  the  first  of  these  ques- 
tions is  concerned,  we  think  the  evidence  was  sufficfent  to  warrant  the 
jury  in  finding  that  a  binding  contract  was  entered  into  between 
the  parties,  and  that  the  case  in  this  respect  was  properly  sub- 
mitted to  the  jury.     We  also  think  the  evidence  was  sufficient  for 


Digitized  by 


Google 


CAMPBELL  V.  NEW  YORK  LIFE  INS.  CO.      619 

App.  Div.]  Second  Department,  Makch  Term,  1897. 

the  jury  to  find  that  Phyfe  procured  the  appearance  of  his  wife  and 
of  Mrs.  Cainpbell  in  the  foreclosure  suit.  Whether  in  other 
respects  he  fulfilled  the  contract  is  not  so  clear.  Before  or  after 
the  letter  of  April  twelfth,  which  we  have  quoted,  a  corporation 
called  the  "  Plaza  Hotel  Company,  Limited,"  was  organized  for 
the  purpose  of  leasing  the  hotel  when  completed.  Prior  to 
the  creation  of  this  corporation  there  had  been  negotiations 
between  Phyfe  &  Campbell  and  the  various  lienors  with  other 
parties  to  enter  into  a  lease,  and  such  negotiations  were  the  subject 
of  conversation  between  Phyfe  and  the  defendant,  and  much  testi- 
mony was  given  relating  thereto.  But  all  this  failed,  and  the  case 
came  to  rest  upon  the  lease  executed  by  the  Plaza  Hotel  Company 
as  the  one  answering  the  requirements  of  the  contract.  John  A. 
Amundson  was  the  attorney  for  Phyfe  &  Campbell,  and  repre- 
sented them  upon  the  negotiations  with  all  the  parties.  Upon  the 
12th  day  of  May,  1888,  Mr.  North  delivered  to  Mr.  Amundson  the 
agreement  of  the  defendant  of  April  12,  1888 ;  the  consent  of  the 
bondholders  represented  by  Charles  A.  Peabody,  as  trustee  of 
the  mortgage  given  to  secure  the  payment  of  the  bonds,  not 
to  enforce  the  payment  of  such  mortgage  for  five  years  from 
September  1,  1888,  if  the  lease  of  the  hotel  was  made,  con- 
taining a  covenant  for  the  application  of  the  rents  to  the  pay- 
ment of  current  interest  upon  the  bonds,  after  said  first  day  of 
September ;  also  consent  of  John  C.  Anderson  to  extend  enforce- 
ment of  his  mortgage  for  the  period  of  five  years  from  September 
1,  1888,  conditioned  upon  the  execution  of  a  lease  by  the  hotel 
company,  containing  a  covenant  to  pay  him  $5,000  a  year  during 
the  first  five  years  and  $10,000  a  year  for  the  next  five  years,  pay- 
ments to  be  made  semi-annually  after  said  September  first.  These 
papers  were  delivered  to  Mr.  Amundson  upon  condition  that  if  o. 
lease  was  made  and  interchanged  between  Phyfe  &  Campbell  and 
the  Plaza  Hotel  Company,  containing  covenants  for  the  payment 
mentioned  in  the  consents  or  that  if  a  contract  was  made  and  inter- 
changed between  Phyfe  &  Campbell  and  certain  named  partiea 
interested  in  the  hotel  company  for  such  a  lease,  these  consent* 
should  be  delivered  to  Phyfe  &  Campbell,  otherwise  to  be  returned 
to  North.  Subsequently,  and  on  June  30, 1888,  Anderson  executed 
another  agreement  to  extend  payment  of  his  mortgageis  for  a  period 
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of  twenty  years.  But  this  paper  never  left  Mr.  North's  hands. 
On  June  12,  1888,  a  lease  of  the  hotel  property  was  made  and  exe- 
cuted by  Phyfe  &  Campbell  and  by  the  Plaza  Hotel  Company. 
This  lease  was  delivered  to  Mr.  Smith,  the  attorney  for  the  hotel 
company,  to  be  held  by  him  in  escrow  to  await  the  delivery  of  the 
agreement  by  the  defendant  and  by  the  other  parties  in  interest,  in 
accordance  with  the  terms  of  the  contract.  The  lease  was  never 
delivered  as  an  existing  agreement.  Subsequently,  on  July  12, 
1838,  the  Plaza  Hotel  Company  passed  a  resolution  discontinuing 
for  the  present  all  negotiations  in  reference  to  leasing  the  Plaza 
Hotel  from  Phyfe  &  Campbell,  and  the  secretary  was  directed  to 
inform  Phyfe  &  Campbell  of  such  action  and  also  its  stockholders. 
The  negotiations  thus  terminated  were  never  resumed  and  no 
lease  was  ever  made  and  delivered.  About  the  10th  of  June, 
1888,  Amundson  left  with  Welch  a  proposed  agreement  for 
the  defendant  to  execute.  This  paper  was  delivered  to  Mr. 
Bogert,  the  attorney  for  the  defendant,  who  redrafted  it,  and 
it  was  then  taken  by  Amundson  to  Welch  and  left  with  him 
to  examine.  Amundson  testitied  that  subsequently  he  called 
upon  Welch,  but  failed  to  get  the  executed  agreement;  tliat 
on  June  twentieth  he  received  a  letter  from  the  defendant  in 
consequence  of  which  he  called  upon  Bogert,  and  was  there 
presented  with  an  agreement  executed  by  the  defendant,  but  di£Eer- 
ent  from  the  prior  draft  in  that  it  required  the  immediate  payment 
of  the  sum  of  $20,000 ;  that  he  protested  against  this  change,  stating 
that  his  parties  would  not  be  able  to  pay  it,  and  that  the  hotel  people 
would  not  consent  to  it.  Amundson  also  states  that  he  left  with 
Bogert  a  copy  of  the  lease  of  the  hotel,  as  he  thought,  prior  to  his 
reception  of  the  letter  of  June  twentieth.  This  letter  was  written 
by  Welch,  and  stated  that  up  to  that  time  no  lease  of  the  Plaza 
Hotel  had  been  shown  to  the  defendant  or  its  attorney ;  that  it  had 
no  knowledge  who  the  parties  were  or  of  their  responsibility  ;  that 
tlie  legal  expenses  had  not  been  attended  to ;  that  a  change  in  the  con- 
tract had  been  made  and  would  have  to  be  accepted  by  the  parties 
to  the  lease ;  that  the  defendant  would  give  Amundson  until  Saturday, 
the  twenty-third  instant,  at  ten  a.  m.,  to  satisfy  it  upon  these  points, 
after  which  time,  unless  satisfied,  the  defendant  would  feel  at  liberty  to 
withdraw  from  any  agreement  with  the  parties.    It  does  not  appear 
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that  any  other  consents  or  agreements  were  requisite,  except  those  we 
have  herein  referred  to.  It  is  clear  from  this  recital  that  the  position 
of  tlie  respective  parties  to  the  negotiation  was  that  each  had  fulfilled 
its  contract,  and  each  charged  the  other  with  its  breach.  Upon  this 
point  Phyfe  testified  that  all  consents  required  by  the  defendant  had 
been  obtained ;  that  the  lease  was  executed  and  awaited  delivery 
immediately  the  defendant  executed  its  contract,  and  that,  by  reason 
of  the  latter  insisting  upon  a  change  in  the  contract  at  the  last 
moment,  the  whole  scheme  was  defeated.  The  plaintiffs'  case  in 
this  regard  rested  substantially  upon  the  testimony  of  Phyfe,  cor- 
roborated in  some  slight  particulars,  and  by  Amundsen's  state- 
ment. Bogert  was  not  called.  The  defendant,  however,  claims  that 
this  refusal,  if  made,  had  no  effect  whatever  upon  the  action  of  the 
hotel  company,  which  was  based  upon  entirely  different  grounds,  and 
upon  matters  for  which  Phyfe  &  Campbell  were  alone  responsible. 
We  have  seen  what  steps  were  taken  in  their  order  and  the  plaintiffs^ 
claim  and  the  testimony  to  support  it. 

We  must  now  examine  the  testimony  upon  which  the  defendant 
relies.  Mr.  Smith,  the  attorney  for  the  hotel  company,  states  that 
he  had  numerous  interviews  with  Mr.  North  in  r^ard  to  Anderson's 
consent ;  that  on  the  16th  day  of  June,  1888,  he  examined  the  pro* 
posed  agreement  of  Anderson  and  rejected  the  same,  as  not  in 
accordance  with  what  Phyfe  &  Campbell  had  promised  to  procure, 
and  that  he  had  arrived  at  no  understanding  with  Anderson  or  his 
attorney  prior  to  July  thirtieth.  Mr.  North  states  that  about  June 
twelfth  he  was  informed  by  Phyfe  &  Campbell,  or  by  Mr.  Amund- 
sen, that  the  contracts  were  not  satisfactory,  and  that  the  hotel  com- 
pany would  not  deliver  the  lease  unless  further  agreements  were 
made  by  Mr.  Anderson,  and  that  for  a  period  of  about  a  month 
negotiations  were  going  on  for  obtaining  better  terras  from  him ; 
that  the  agreement  of  Anderson,  which  was  delivered  to  Amundson, 
was  never  accepted  by  the  hotel  company,  and  that  the  same  was  subse- 
quently delivered  back  to  him  ;  that  the  agreement  of  June  thirtieth 
was  not  accepted,  and  that  he  had  always  retained  possession  of  it,  and 
that  no  agreement  had  been  accepted  from  Anderson  either  prior  or 
subsequent  to  the  passage  of  the  resolution  by  the  hotel  company.  Mr. 
Hammond,  the  president  of  the  hotel  company,  testified  that  he  did 
not  recollect  any  action  of  the  defendant  which  caused  the  passage 
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•of  the  resolution  declining  further  negotiation  with  Phyfe&  Camp- 
bell, and  he  stated  his  recollection  to  be  that  the  reason  for  its  adop- 
tion was  that  the  hotel  company  did  not  think  Phyfe  &  Campbell 
could  perform  the  obligation  that  they  had  undertaken  to  complete 
the  hotel  by  the  Ist  of  September,  1888.  No  steps  were  taken  by 
the  defendant  to  enforce  the  judgment  by  sale  imtil  after  the  24th  day 
of  July,  1888,  when  it  was  informed  of  the  paseage  of  the  resolution 
of  the  hotel  company  by  Mr.  North,  and  notice  of  sale  was  not  then 
given  until  a  week  later.  The  bare  recital  of  these  proceedings  and 
this  testimony  clearly  shows  that  whether  the  action  of  the  hotel 
company  was  based  upon  the  act  of  the  defendant  in  insisting  upon 
its  modified  agreement,  assuming  that  it  had  no  right  so  to  do,  and 
did  so,  or  whether  it  was  based  upon  the  unsatisfactory  character  of 
the  consents  which  were  tendered  by  Anderson,  or  whether  it  was 
due  to  a  belief  by  the  hotel  company  that  Phyf e  &  Campbell  could 
not  complete  the  building  by  the  first  of  September,  presented  ques- 
tions of  fact,  and  from  this  testimony  the  jury  were  to  make  answer 
.as  to  who  was  the  party  responsible  for  the  failure.  This  was  one  of 
the  questions  submitted  to  them  and  by  their  verdict  the  defendant 
was  exonerated.  Instead  of  the  verdict  in  this  respect  being  against 
evidence,  it  was  based  upon  evidence  of  a  controlling  character. 

But  there  is  another  question  in  this  case  which  furnishes  a  com- 
plete answer  to  the  plaintiffs'  appeal,  so  far  as  the  breach  of  this  con- 
tract is  concerned.  We  do  not  purpose  to  set  out  the  evidence  bear- 
ing thereon  in  detail,  although  we  have  gone  over  the  whole  record 
with  painstaking  care.  The  application  by  Phyfe  &  Campbell  for 
the  second  loan  contained  a  statement  that  the  first  loan  had  been 
granted  upon  the  understanding  that  a  first-class  fire-proof  building 
would  be  erected.  The  terms  of  the  agreement  omitted  the  state- 
ment "fire-proof,"  but  it  provided  that  the  parties  to  said  lease 
should  complete  and  furnish  the  Plaza  Hotel  in  a  manner  suitable  to 
a  first-class  city  hotel  by  September  1, 1888.  Phyfe  testified  that  he 
had  made  arrangements  to  obtain  money  and  could  have  completed 
the  hotel  by  September  first  had  it  not  been  for  the  defendant's 
refusal  to  execute  the  contract  and  its  act  in  noticing  the  premises 
for  sale  under  its  judgment,  which  latter  act  had  the  effect  of  stop- 
ping the  work,  and  he  was  unable  thereafter  to  proceed  with  the 
<»onstruction ;  that  the  structure,  so  far  as  he  had  proceeded,  and  as 
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lie  left  it,  was  a  strictly  first-class  fire-proof  construction  complete  in 
all  particulars.  He  was  somewhat  corroborated  by  examinations 
wliich  were  had  at  a  time  prior  to  the  granting  of  the  second  and 
third  loans,  while  the  building  was  in  process  of  construction,  and 
by  some  expert  testimony  relating  to  a  small  portion  of  the  work. 
The  defendant  called  ten  witnesses,  most  of  whom  were  disinter- 
ested, who  testified  as  to  the  condition  of  the  building  when  it  was 
abandoned  by  Phyfe  &  Campbell.  This  testimony  tended  to  estab- 
lish that  the  construction  was  not  fire  proof  and  in  no  sense  first 
class ;  but,  on  the  contrary,  that  in  many  respects  it  was  faulty  to  an 
extent  which  rendered  it  insecure  and  unsafe,  especially  in  the  foun- 
dation walls.  Some  of  the  witnesses  characterized  it  as  dangerous 
and  erected  in  disregard  of  the  ordinary  principles  of  construction. 
In  addition  to  this,  the  defendant  produced  photographs  of  the  foun- 
dation walls  and  other  parts  which  showed  very  serious  defects,  and 
testimony  was  given  tending  to  establish  that  the  defendant  after 
the  sale  entered  upon  the  completion  of  the  building  and  was 
compelled  to  remove  almost  the  whole  of  the  interior  construc- 
tion from  the  foundation  and  reconstruct  the  same,  and  that  it  paid 
out  for  reconstruction  the  sum  of  $940,000,  and  to  complete  the 
structure,  including  the  last  item,  the  sum  of  $1,800,000.  The 
amount  advanced  to  Phyfe  &  Campbell  was  $860,000,  making  a  total 
amount  which  the  defendant  put  into  this  structure  of  $2,660,000. 
The  question  whether  Phyfe  &  Campbell  had  complied  with  this 
clause  of  the  contract  was  submitted  to  the  jury  under  a  charge  to 
which  no  exception  was  taken  and  the  finding  was  against  the 
plaintiffs.  It  is  idle  to  discuss  whether  this  finding,  based  upon 
such  testimony,  can  be  disturbed. 

We  find  no  error  in  the  ruUngs  upon  the  trial  or  discussion  thereof 
necessary.  They  are  very  numerous,  and  we  have  examined  them 
all  with  care  as  well  as  the  discussion  of  counsel  in  respect  thereto. 
Any  attempt  to  set  out  our  reasons  for  reaching  this  result  would  pro- 
long a  discussion  without  the  accomplishment  of  a  useful  purpose. 

It  is  evident  from  this  record  that  the  venture  of  Phyfe  &  Camp- 
bell was  most  disastrous,  not  only  to  themselves,  but  to  all  concerned. 
The  finding  of  the  jnry,  based  upon  sufficient  testimony  to  uphold 
it,  leaves  the  plaintiffs'  claim  in  this  condition :  The  fixed  charges 
which  rested  upon  the  property  on  the  eighteenth  day  of  Septem- 
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ber  amounted  to  $1,674,741.10.  The  land  was  only  worth,  at  the 
highest  estimate  of  any  witness,  $1,200,000.  Thus  there  was  left  a 
deliciency  which  Phyf e  &  Campbell  were  to  pay,  in  any  event,  over 
the  value  of  the  land,  of  $474,741.10.  The  plaintiffs'  claim  was 
that  the  building  was  worth  $2,000,000.  But  to  complete  the 
building  as  contracted  for  required  $1,800,000  additional,  and  if  we 
add  thereto  the  difference  in  amount  between  the  sum  of  the  liens 
and  the  value  of  the  land,  i.  e,y  $474,741.10,  we  find  that  it  exceeds 
the  value  of  the  building,  as  claimed  by  the  plaintiffs,  by  $274,741.10. 
This  result  makes  it  difficult  for  us  to  see  how  the  plaintiffs  have 
suffered  any  damage  in  view  of  the  finding  of  the  jury  and  which 
we  find  no  ground  for  disturbing.  The  amount  involved  is  our  only 
apology  for  this  extended  discussion. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Note.— -The  rest  of  the  cases  of  this  term  will  be  found  in  the  next  volume, 
15  App.  Div.— [Rep. 
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Waiia  J.  Benedict,  as  Receiver  of  the  Property 
of  William  H.  Eldridge,  Respondent,  v.  Wil- 
liam H.  Eldridge  and  Caroline  R.  Eldridge, 
his  Wife;  George  Eldridge  and  Addle  El- 
dridge, his  Wife,  Appellants.— Judgment 
affirmed,  with  costs.— 
FoLiiSTT,  J.:  Assuming  that  the  rulings  at 
folios  905  to  006,  standing  by  themselves,  were 
erroneous,  they  do  not  require  a  reversal  of 
the  judgment.  George  Eldridge,  the  alleged 
fraudulent  grantee,  had  testified  to  whathis 
brother,  William  H.  Eldridee,  the  alleged 
fraudulent  grantor,  had  told  him  in  respect 
to  the  arrangement  with  Sirs.  Dennison. 
George  Eldridge  had  also  testified  timt  he 
knew  about  the  arrangement  with  Mrs.  Den- 
nison, and  that  he  received  his  information 
from  her,  and  heard  the  matter  talked  in  the 
family  in  the  presence  of  the  wife  of  William 
H.  Eldridare.  The  fact  which  was  offered  to 
be  provea,  that  be  had  frequently  heard 
Mrs.  Dennison  make  the  statement  in  the 
presence  of  the  wife  of  William  H.  Eldridge, 
would  not  strengthen  the  case.  The  facts 
excluded  at  folios  005  to  006  had  been  testi- 
fied to  by  George  Eldridge.  It  is  urged  that 
it  was  error  to  receive  certain  testimony 
tending  to  show  that  the  wife  of  William  H. 
Eldridge  had  no  just  claim  against  him. 
This  evidence  was  competent.  (Beuerlien 
V.  O'Leai-y,  140  N.  Y.  88,  88.)  It  was  compe- 
tent to  show  that  William  H.  and  Caroline 
R.  Eldridge  contemplated  a  fraud,  but  such 
evidence  Is  not  sufficient  of  itself  to  justify 
the  conclusion  that  the  grantee  took  his  con- 
veyance with  a  fraudulent  intent,  or  with 
the  knowledge  of  the  grantor's  fraudulent 
intent.  The  grantor's  fraudulent  intent  and 
the  grantee's  fraudulent  Intent  must  be  es- 
tablished, as  they  were  in  this  case  very  con- 
clusively. The  in  tent  of  either  may  be  shown 
by  evidence  which  does  not  necessarily  es- 
tablish the  fraudulent  intent  of  the  other. 
This  case  was  carefully  tried;  the  facts  are 
fully  found,  and  the  evidence  fully  justifies 
the  conclusion  that  the  conveyance  was 
fraudulent  as  against  creditoi-s.  The  judg- 
ment should  be  affirmed,  with  costs.  All 
concurred,  except  Ward,  J.,  dissenting. 
Ward,  J.  Cdissenting'):  On  the  12th  of  Janu- 
ary, 1887,  the  defendant  William  H.  Eldridge, 
being  in  need  of  money  and  pressed  by  debts, 
with  Caroline,  his  wife,  conveyed  to  the  de- 
fendant George  Eldridge,  a  farm  in  Elma, 
Erie  county,  N.  Y.,  containing  thirty-nine 
and  sixteen  one-hundredths  acres  of  land, 
subject  to  two  mortgages  on  the  property, 
amounting  to  $2,604.18.  The  consideration 
mentioned  in  the  deed  was  $500.  The  land  was 
worth  at  the  time  about  $4,000.  The  convey- 
ance was  duly  recorded  in  Erie  county.  The 
real  consideration  for  the  conveyance  was 
as  follows :  George  assumed  to  pay  certain 
debts  of  William,  amounting  to  $190,  and  to 
pay  a  claim  of  Caroline  (William's  wife)  of 
about  $375,  which  originated  in  1876,  and 
upon  which  interest  had  accrued  since,  and 
$600,  for  which  George  gave  his  note  and 
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afterwards  paid,  all  of  which  amounted,  with 
the  mortgages  and  interest,  to  over  $8,000,  or 
the  value  of  the  property.  George  performed 
this  agreement.  The  only  consideration  re- 
ceived by  Caroline  for  uniting  in  the  convey- 
ance, and  thereby  releasing  her  inchoate 
right  of  dower  therein,  was  the  agreement 
to  pay  her  claim  as  aforesaid.  At  the  time 
of  the  conveyance  William  was  indebted  to 
Abraham  Beamas  in  the  sum  of  about  $500, 
which  was  due.  Beamas  on  this  indebted- 
ness recovered  a  judgment  against  William 
in  March,  1888,  for  $520.86;  execution  was 
issued  on  this  judgment  and  was  returned 
unsatisfied.  Proceedings  supplementaiy  to 
execution  were  taken,  whicli  resulted  In 
the  appointment  of  the  plaintiff  hereia  as 
receiver  of  the  property  of  William.  The 
receiver  had  leave  to  bring  this  action,  which 
was  commenced  in  October,  1888,  to  set  aside 
the  conveyance  to  George  as  fraudulent  as  to 
the  creditors  of  William.  The  action  was 
tried  before  a  referee  and  resulted  in  a  judg- 
ment on  January  10, 1808,  to  the  effect  that 
the  conveyance  was  fraudulent  and  void  as 
against  the  lien  of  Beamas'  judgment,  and 
that  such  judgment  was  a  lien  upon  the  lands 
prior  to  the  deed  from  William  to  George. 
There  were  chattel  mortgages  upon  the  per- 
sonal property  of  William,  one  held  by  Bea- 
mas. William  made  out  to  George  another 
chattel  mortgage  upon  his  horses,  teams  and 
other  personal  property,  to  secure  the  pay- 
ment of  and  as  collateral  security  for  the 
$500,  which  he  filed  in  the  town  clerk's  office 
of  the  town  of  his  residence.  George  testi- 
fied that  he  had  no  knowledge  of  this  mort- 
gage, and  never  saw  it  until  it  was  presented 
upon  the  trial,  and  it  was  not  shown  that  he 
had  any  such  knowledge,  except  that  it  ap- 
peared that  he  had  some  knowledge  of  a 
chattel  mortgage  that  his  brother  had  exe- 
cuted and  filed,  but  he  supposed  that  it  se- 
cured some  old  debts  that  William  owed  him. 
The  bona  fides  of  the  claim  of  the  wife  was 
sharply  contested  upon  the  trial,  and  it  ap- 
peared, to  be  a  very  important  feature  in  the 
case.  One  of  the  questions  seriously  litigated 
upon  the  trial  was  as  to  the  existence  and 
honafides  of  the  claim  of  the  defendant  Caro- 
line Eldridge,  the  wife  of  William,  to  an  equi- 
table lien  upon  the  farm  for  moneys  that  had 
been  advanced  to  her  in  1876  by  Aurelia  Den- 
nison, the  stepmother  of  Caroline.  Upon 
this  subject  the  referee  found  as  follows, 
being  his  eighth  finding  of  fact :  '*  I  fur- 
ther find  that  at  the  time  (when  the  deed 
was  made  from  William  to  George)  it  was 
agreed  between  the  defendants  George  and 
William  H.  Eldridee  ♦  •  •  that  the  said 
George  Eldridge  should  pay  to  Caroline  R 
Eldridge  the  sum  of  about  $375.00,  with 
Interest  from  1876,  amounting  in  all  to  about 
$600,  and  that  such  amount  should  be  con- 
sidered a  part  of  the  consideration  for  said 
real  estate.  I  find  the  facte  in  regard  to  this 
to  be  that,  in  the  year  1876,  Aurelia  Den- 
nison, the  stepmother  of  said  Caroline  R. 
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Eldridge,  went  to  live  with  the  defendant 
William  H.  Eldridge,  and  that  she  did  so 
live  with  him  in  his  familv  thereafter*  and 
remainder  of  her  life,  she  dying  in  and  about 
the  3'ear  1885;  that  at  the  time  Aurelia  Denni- 
son  commenced  living  Avith  William  H.  Eld- 
ridge,  she  owned  a  mortgage  upon  which 
there  was  unpaid  about  the  sum  of  $850; 
that  as  a  part  consideration  for  her  support, 
and  for  fitting  up  a  room  for  her  in  William 
H.  Eldridge'sliouse,  she  agreed  with  William 
H.  Eldridge  and  his  wife  Caroline,  that  they 
should  have  the  said  mortgage;  that  William 
H.  Eldridge  *  *  *  sold  said  mortgage,  re- 
ceiving therefor  the  sum  of  about  $S40;  that 
the  proceeds  of  said  mortgage  were  used 
largely,  If  not  entii-ely,  in  fixing  up  a  room  in 
his  house  for  Aurelia  Denniaon  and  in  repairs 
upon  said  house.  The  evidence  is  entirely  in- 
sufficient to  satisfy  mo  t  hat  there  was  any  un- 
derstanding or  agreement  between  Aurelia 
Dennlson  and  William  H.  Eldridge  ♦  ♦  * 
and  his  wife  that  Caroline  R.  Eldridge  was  to 
have  the  sole  benefit  of  said  moneys,  or  any 
benefit  except  as  might  indirectly  come  to  her 
by  reason  of  the  improvements  and  repairs  to 
the  building,  and  I,  therefore,  find  that  there 
was  no  such  understanding  or  agreement. 
I  find  that  the  defendant  Caroline  R.  Eldridge 
had  no  claim  or  Hen,  legal  or  equitable,  upon 
the  premises  in  question  for  or  on  account  of 
the  proceeds  of  said  mortgage.  I  further 
find  that  the  defendant  George  Eldridge  was 
aware  of  the  facts,  at  the  time  of  the  convey- 
ance of  said  property  to  him,  attending  the 
receipt  of  said  moneys  by  said  William  Eld- 
ridge, and  that  the  said  Caroline  Eldridge 
had  no  legal  or  equitable  claim  upon  the 
premises  in  question.  ♦  ♦  ♦  I  find  that, 
soon  after  the  conveyance  to  George  Eldridge 
ho  agreed  with  Caroline  Eldridge  that  he 
should  have  two  years  in  which  to  pay  oflf 
said  sum  of  $600;  ♦  •  ♦  that  ♦  •  *  on 
tho  first  day  of  April,  1880,  he  executed  two 
notes  (to  her),  one  for  $64.00,  with  interest, 
and  one  for  $600.  with  interest,  both  notes 
being  payable  in  six  months  after  date.  I  find 
that  saia  notes  were  afterwards  paid  by  said 
George  Eldridge."  The  referee  also  finds  in 
the  sixth  finding  of  fact  that:  "The  defend- 
ant George  Eldridge  accepted  said  deed,  with 
knowledge  that  said  deed  was  made  and  de- 
livered for  the  purpose  of  hindering,  delaying 
and  defrauding  tho  creditors  of  tho  said  Wil- 
liam H.Eldridge  out  of  and  in  the  collection  of 
their  debts,  and  to  assist  the  said  William  H. 
Eldridge  to  that  end,  and  with  knowledge 
that  it  was  made  and  delivered  by  them  wiih 
the  intent  and  for  the  purpose  of  hindering, 
delaying  and  defrauding  the  said  Abraham 
Beamas  out  of  and  in  the  collection  of  his 
debts  against  the  defendant  William  H. 
Eldridge,  for  the  collection  of  which  he  had 
then  commenced  an  action  in  the  Supreme 
Court."  Upon  the  trial,  a  Mr.  Denniaon,  who 
executed  the  mortgage  to  tho  stepmother, 
William  and  his  wife  all  gave  evidence 
tending  to  sustain  the  defendants'  con- 
tention, that  Caroline  was  to  have  the 
money  as  her  own  from  her  stepmother, 
and  that  William  should  secure  her  for 
it  in  some  manner  upon  the  property  upon 
which  the  money  was  expended.  Tho  stei)- 
mother  had  live<l  at  William's  house  be- 
fore, and  had  had  difficulty  with  him  and 
refused  to  have  any  dealings  with  him  in  re- 
lation to  her  stay  thereafter  in  his  family. 
The  plaintiff  gave  no  direct  testimony  to 
overthrow  this  proof,  but  several  witnesses 
were  sworn,  who  did  the  repairing  of  the 
house  and  furnished  the  materials  tnerefor. 
as  to  certain  acts  of  William  in  employing 


them  and  paying  them,  and  his  declaradoos 
in  regard  thereto  made  in  1876,  tending  to 
show  that  the  improvements  and  repairs 
were  matters  controlled  by  him  and  fur  him- 
self and  not  in  the  interest  of  his  wife.  We 
have  stated  enough  of  the  case  and  the  evi- 
dence to  show  the  Importance  of  certain  rul- 
ings and  exceptions  upon  the  trial  of  which 
the  appellants  complain  upon  this  review, 
which  ne  will  now  consider.  On  the  re- 
direct examination  of  the  defendant  G«org» 
Eldridge,  he  having  been  interrogated  on  tLe 
direct  and  cross^xamination  as  t  >  the  cUim 
of  Caroline,  and  it  appeared  that  before  the 
death  of  the  stepmother  he  had  been  to 
William's  house  and  met  the  stepmother 
and  Caroline,  lie  was  asked  bv  *hiii  c«>un8el: 
*'Q.  Did  you  ever  hear  the  old  lady  in  the 

i)resence  of  Mrs.  Eldridge  sav  anything  about 
etting  Mrs.  Eldridge  have  $375?  [Objected 
to  by  the  plaintifTs  oounsel  as  incompetent] 
By  the  referee:  You  may  prove  by  this  wit- 
ness, if  he  were  present  at  the  time  of  the 
transaction  in  which  the  gift  was  made,  if  it 
was  made,  what  was  said  and  done  between 
the  parties,  but  you  cannot  prove  by  him 
anv  statement  made  by  any  of  the  parties 
subsequent  to  the  transaction.  By  tne  de- 
fendant's counsel:  I  except  to  the  ruling 
of  the  court.  I  offer  to  prove  by  this  wit- 
ness that  he  frequently  heard  Mrs.  Denmsoa 
say,  in  the  presence  of  William's  wife^  and 
also  heard  nis  wife  say  in  the  presence  of 
Mrs.  Dennlson,  that  she,  Mrs.  Dennison,  had 
let  Mrs.  Eldridge  have  this  $876,  or  the  mort- 
gage representing  it,  and  that  Mrs.  Eldri<te|e 
was  to  keep  the  old  lady  during  her  me. 
[ObJecte<l  to  by  plaintiff^s  counsel.  Objee- 
tion  sustained  and  defendants'  counsel  duly 
excepted.]"  The  effect  of  this  ruling  ex- 
cluded all  information  which  the  defend- 
ant George  Eldridge  may  have  obtained 
subseqiient  to  1876,  and  before  the  allefped 
fraudiuent  transaction  between  his  brcMher 
and  himself  as  to  the  conveyance  of  the 
property.  This  was  plainlv  error.  Tl»e  de- 
fendant George  Eldridge,  oeing  charged  in 
the  action  with  fraud  m  conjunction  with 
his  brother  in  relation  to  this  very  matter  of 
Caroline's,  it  was  competent  for  him  to  show 
that  he  acted  in  good  faith,  having  recelred 
information  and  learned  facts  from  the 
parties  concerned  which  tended  to  prove  the 
oona  fides  of  the  claim  of  Caroline  and  the 
justice  of  its  payment.  It  is  conceded  in 
the  case  that  George  paid  a  valuable  con- 
sideration for  the  property  deeded  to  hhn. 
Indeed,  what  he  paid  and  what  he  assumed 
to  pay  and  was  bound  to  pay  if  he  kept  tbe 
property  was  equal  to  the  value  of  the  pr<ai>' 
erty.  It  was  not  sufficient  for  the  plaintiff 
to  show  that  William,  the  grantor,  had  been 
guilty  of  fraud  in  the  transaction,  bat  he 
must  show  that  the  defendant  George  had 
been  guilty  of  a  fraudulent  intent  or  that  he 
took  with  notice  of  the  grantor's  intent  to  de- 
fraud. (Ja<rkaon  ex  dem.  Hooker  r.  Matker, 
7  Cow.  301;  Waterbury  v.  Sfurfn-^nt  ^S 
Wend.  858;  Carpenter  v.  Muren,  4d  Barb.  3lia; 
Zoellerv.  Riley,  100  N.  Y.  106,  and  cases  there 
cited.)  And  the  defendant  George  on  the 
question  ofgood  faith  was  entitled  to  give  tbe 
evidence  oflrered  and  to  show,  if  he  could,  that 
he  diligently  made  inquiries  and  from  the 
result  believed  that  Caroline  had  a  lust  claim 
which  should  be  paid  to  her  upon  the  sale  of 
the  farm.  QOberlander  v.  SpiesB^  45  N.  Y. 
175;  Norton  v.  MaUory,  68  id.  4«;  Abb.  Tr. 
Ev.  780,  ^  0,  and  cases  cited.)  A  number  of 
exceptions  were  taken  by  the  defendants 
up<m  the  trial  to  evidence  offered  by  the 
plaintiff   with  r^ard  to  the  wife*8  claim. 


*Sic. 
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The  ob jectioa  made  by  the  defendant  George 
Eldridge  in  each  instance  was  that  it  was  not 
competent  as  a^inst  that  defendant.  These 
objections  were  overruled.  The  evidence 
oflrered  related  to  the  transactions  connected 
with  the  wife's  claim  that  occurred  in 
1876,  of  which  the  following  are  instances: 
Richard  Christy  testified  that  he  was  a  car- 

S enter  and  joiner,  and  made  repairs  on  the 
wellin|?  house  of  William  in  la70,  and  then 
he  testified,  under  this  objection,  that  Wil- 
liam paid  him  for  the  work,  and  that  the 
amount  of  the  bill  was  twenty-three  dollars 
and  sixty-three  cents.  John  Leignler  testi- 
fied that  he  was  in  the  business  of  selling 
lumber,  manufacturing  doors,  etc.,  and  that 
he  recollected  of  William  Eldridgo  buying 
some  building  material  of  him  in  1876,  and 
then  produced  a  book  of  account  and  fixed  a 
date  thereby,  and  further  testified  to  a  con- 
versation with  William  Eldridge  in  regard  to 
the  account,  and  that  he  settled  with  Wil- 
liam and  took  his  note  for  the  account. 
John  Knauber  testified  that,  in  1876,  he  was 
in  the  lumber  business,  and  sold  to  WlUiiun 
lumber  during  that  year,  and  that  he  had  a 
conversation  with  nim,  and  the  following 
proceedings  occurred:  **Q.  What  did  he  say 
on  the  Question  of  buying  this  lumber? 
[Objectea  to  as  incompetent  and  immaterial, 
and  especially  on  behalf  of  George  Eldridge 
and  the  wife  of  William  H.  Eldridge,  and  as 
being  no  evidence  against  them.  Objection 
overruled,  and  defendants^  counsel  duly  ex- 
cepted.] A.  He  said  he  wanted  to  put  up  a 
house,  or  repair  it.  I  forget  whether  it  was 
building  or  repairing.  I  fumishe:!  him  with 
lumber,  bolts  and  windows,  and  many  such 
articles.''  And  then  the  witness  was  al- 
lowed, under  the  same  objection,  to  testify 
that  he  had  made  a  charge  in  his  books  for 
such  lumber  against  William  Eldridge,  speci- 
fying the  amount.  Another  witness  (Michael 
Ansteth )  was  permitted  to  testify  to  the  same 
thing.  It  was  upon  evidence  ol:  this  charac- 
ter (if  upon  any)  that  the  learned  referee 
must  have  based  his  findings  that  the  de- 
fendant George  Eldridge  had  knowledge  of 
the  transaction  which  occurred  in  1876,  and 
we  must  regard  this  class  of  evidence  as 
having  been  important,  in  the  judgment  of 
the  referee,  in  reaching  his  conclusions  in 
the  case.  Conceding  that  this  evidence  was 
competent  as  against  the  defendant  William 
Eldridge,  much  of  it  was  certainly  incompe- 
tent .HS  against  the  defendant  George  Eld- 
ridge, who  was  not  shown  to  have  any 
personal  knowledge  of  these  transactions, 
except  that  he  knew  genei'ally  of  improve- 
ments on  the  house,  or  any  notice  thereof, 
nor  did  the  plaintiff  propose  to  show,  in  con- 
nection witn  this  evidence,  that  he  expected 
to  prove  such  knowledge  or  notice.  The 
only  way  that  George  could  protect  himself 
upon  the  trial  as  against  the  effect  of  this 
evidence  was  to  make  the  objections  that 
were  made  through  his  counsel,  and  it  was 
then  the  duty  of  the  referee  to  indicate  by 
his  ruling  that  it  was  received  only  as 
against  the  defendant  William.  His  failure 
to  do  so  was  an  indication  that  he  received 
this  evidence  as  against  all  of  the  defendants. 
The  l3amed  referee,  in  some  of  his  previous 
rulings,  had  held  that  lie  admitted  evidence 
of  th3  transactions  of  William  and  Ciroline 
against  themselves,  but  that  they  were  not 
competent  as  against  George,  thus  recogniz- 
ing the  proper  rule  of  action  in  such  cases. 
The  error  might  have  been  cured  had  the 
referee  indicated,  in  any  manner  in  his  de- 
cision, that  this  evidence  was  not  considered 
in  determining  wliether  the  defendant 
QeDrge  had  been  guilty  of  fraud  in  the  trans- 
action, or  in  any  manner  as  against  him,  but 


we  have  no  such  indication.  We  must,  there- 
fore, assume  that  he  regarded  such  evidence 
as  binding  upon  George,  and  that  it  was  ma- 
terial. In  jury  cases,  the  trial  court,  on 
request,  in  an  action  against  two  or  more  co- 
defendants,  in  its  char>;e  to  the  jurj-,  will 
limit  the  proof  to  the  defendant  against  whom 
it  was  properly  given.  CLewisv.Lec  County. 
66  Ala.  480;  Whart.  on  Ev.  «  1204.)  Greenleaf 
{15th  ed.,  vol.  1,  ^49)  says  that  the  admissions 
of  one  of  several  parties  on  the  same  side  are 
not  admissible  to  affect  the  others  unless 
there  is  some  joint  interest  or  privity  in  design 
between  them.  And  Wharton  (in  $  12(>4, 
suprii)  says :   "A  plaintiff,  unless  there  be 

Sroof  of  confederacy  on  the  part  of  the 
efendants,  cannot  use  the  admission  of  one 
•  defendant  against  thci  other.  *  *  *  Such 
statements  as  are  pai't  of  the  res  gestae  are 
of  course  receivable.  Hence  though  the  dec- 
larations of  CO- trespassers  when  a  narrative 
of  past  events  arc  inadmissible  against  each 
other^  such  declarations,  during  the  execu- 
tion of  the  trespass  are  admissible  as  part  of 
the  res  gestoe/ '  And  again  he  says  at  section 
ISOO:  **An  admission  of  a  co-conspirator  in 
any  way  coincident  with  and  explanatory  of 
a  conspiracy  during  its  continuance  is  ad- 
missible ;  a  narative  after  the  conspiracy,  so 
far  as  concerns  the  subject-matter  of  the 
declaration,  is  terminated,  is  inadmissible.^^ 
It  will  be  observed  that  the  transactions  thus 
proved  against  George  Eldridge  occurred 
twelve  years  before  the  sale  of  the  farm  in 
Question  from  William  to  George,  and  while 
t-ne  declarations  and  acts  of  these  parties  as 
against  each  other  that  occurred  at  the  time 
of  or  in  connection  with  the  sale  of  the 
farm  may  liave  been  receivable  as  a  part  of 
the  transaction  of  the  assumed  fraud,  after 
some  evidence  had  been  given  tending  to 
show  A  fraudulent  combination,  it  certainly 
was  incompetent  as  against  the  defendant 
George  Eldridge  to  show  these  transactions 
of  William  long  anterior  to  that  time.  (And 
see  iV.  Y.  Guaranty  dt  Indemnity  Co.  v. 
Gleason,  78  N.  Y.  608.)  The  result  of  these 
rulings  by  the  referee  was  to  deprive  the 
defendant  George  Eldridge,  on  the  one  hand 
of  important  evidence  to  establish  his  good 
faith  m  regard  to  the  claim  of  Caroline,  and 
on  the  other  hand  to  ctiarge  him  with  trans- 
actions with  which  he  was  not  connected, 
that  may,  in  the  judgment  of  the  referee, 
have  shown  that  such  claim  was  fraudulent. 
The  respondent's  counsel  refers  to  the  well- 
known  rule  in  equity  actions  that  exceptions 
to  evidence  will  be  disregarded  unless  the 
appellant  can  show  that  injustice  has  been 
done  upon  the  w^hole  case,  or  that  the  ruling 
complained  of  may  have  aflfected  the  result. 
(Tuerk  Hydraulic  Pouter  Co.  ▼.  T^ierk,  92 
Hun,  69,  and  coses  cited.)  This  rule  does 
not  aid  the  plaintiff  in  the  case  at  bar,  for 
there  it  appears  that  the  eironeous  ruling 
may  have  aflfected,  not  only  the  result,  but 
prooably  did  so  The  claim  of  the  defend- 
ant George  Eldridge  is  that  he  has  fairly 
met  the  plaintifTs  case  and  defeated  it  by  a 
preponderance  of  evidence.  The  claini  of 
the  defendant  WUliam  H.  Eldridge  is  that 
he  has  disposed  of  all  the  proceeds  of  the 
sale  of  his  farm  in  payment  of  his  debts, 
and  as  they  were  not  sufl^cient  to  pay  ail  of 
his  debts,  he  had  the  right  to  pay  such 
creditors  as  he  preferred.  iBedell  v.  Chase^ 
84  N.  Y.  886.)  A  new  trial  should  be  ordered, 
with  costs  to  abide  the  event,  and  before 
another  referee. 
John  S.  Bronk,  as  Receiver,  etc.,  of  William  J. 
Wilcox,  Respondent,  v.  William  J.  Wilcox 
and  Mary  J.  Wilcox,  Appellants,  Impleaded 
with  Another.— Judgment  afHrmeo,  with 
costs.    All  concun'ed. 
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Irvinar  Burdick  and  Others,  Appellante,  v. 
WiUiam  Burdick,  Sr.,  Sespoodent.— Judg- 
meDt  afHrmed,  with  costs.    All  concurred. 

Jeremiah  M.  Cadigan,  Appellant,  v.  The  New 
York  Central  and  Hudson  River  Railroad 
Company,  Respondent.  —  Motion  granted, 
without  costs.    All  concurred. 

Theodore  H.  Flach  and  Edward  R  Flach, 
Appellants,  v.  Elmwood  Beach  Company  and 
Others,  Respondents.—  Order  reversed  as  to 
the  defendant  corporation,  with  costs  to  the 
appellauts,  and  order  modifle<l  as  to  the  indi- 
vidual defendants,  and  judgment  ordered  in 
their  favor  against  the  plaintiffs  dismissing 
the  plaintiffs'  complaint  with  trial  costs.  All 
concurred. 

Matilda  Guard,  as  Administratrix,  etc.,  of 
William  Guard,  Deceased,  Respondent,  v. 
The  New  York  Central  and  Hudson  River 
Railroad  Company,  Apr)ellant.— Judgment 
and  order  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event.  Held,  that 
the  evidence  is  insufficient  to  lustif  y  the  ver- 
dict by  the  jury  that  the  plaintiff's  intes- 
tate was  free  from  contributory  negligence. 
All  concurred. 

Mary  Bates  Griffith,  Respondent,  v.  Charles  E. 
Dickinson  and  Cora  E.  Dickinson,  Appellants, 
Impleaded  with  Others.-- Judgment  af- 
firmed, with  costs.    All  concurred. 

Darius  A.  Hovey,  Appellant,  v.  Joseph  Gesl, 
Respondent.— Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements,  with  leave  to 
renew  the  motion  upon  additional  affltlavits. 
All  concurred,  except  Follett,  J.,  not  sitting. 

Mary  Anna  Huda,  as  Administratrix,  et<!., 
V.  American  Glucose  Company.—  Leave 
granted  to  appeal  to  the  Court  of  Appeals, 
and  the  questions  stated  and  flled  with  the 
clerk  to  be  embracetl  in  the  order  entered 
upon  our  decision  of  the  motion.  All 
concurred. 

Antonina  Kazmierczak,  as  President  of  The 
Sisters'  Society  of  the  Holy  Rosary,  Re- 
spondent. V.  St.  Adelbert's  R^>man  Catholic 
Church  Society  of  Buffalo,  N.  Y.,  Appellant. 
—  Judgment  and  order  affirmed,  with  costs. 
All  concurred. 

Mary  Kiefer,  as  Administratrix,  etc..  Respond- 
ent, V.  Gi*and  Trunk  Railway  Company  of 
Canada,  Appellant.—  Motion  denied,  without 
costs  and  without  prejudice.  See  Per  Curiam 
mem.  in  the  case  of  Medora  A  Harroun  and 
Another,  as  Administratnrs,  etc..  Respond- 
ents, V.  T7te  Brush  Electric  Light  Company^ 
Appellant,  decided  at  this  term  (aiife,  p.  19). 
All  concurred. 

Lucy  Ludlow,  Respondent,  v.  Herman  J. 
Westwood,  Appellant.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  Held, 
that  a  question  of  fact  was  presented  by  the 
affidavits  as  to  the  age  of  the  defendant,  and 
that  question  is  here  determined  in  the  plain- 
tiff's favor.    All  concurred 

Jerry  Leary,  Respondent,  v.  John  Doody  and 
Rc»e  Doody,  Api)ellants.— Motion  granted 
upon  payment  or  ten  dollars  costs  and  the 
service  of  a  copy  of  the  notice  of  appeal 
upon  the  respondent  within  twenty  days; 
otherwise  denied,  with  ten  dollars  costs. 
All  concurred. 

In  the  Matter  of  the  Petition  of  Charles  E. 
Opdyke,  Jr.,  for  Reinstatement  as  an  Attor- 
ney and  Counselor  at  Law.—  The  prayer  of 
the  petition  is  denied. 

In  the  Matter  of  the  Proceedings  to  Disbar 
MarsenusH.  Briggs.— Upon  reading  and  fil- 
ing an  exemplined  copy  of  the  indictment 
against  Marsenus  H.  Briggs,  charging  him 
with  having  committed  a  felony,  and  an  ex- 
emplified copy  of  the  record  of  conviction, 
ana  a  sentence  imposed  in  virtue  of  the 
statute  in  such  cases  made  and  provided, 
imprisoning  him  in  the  State's   prison,  at 


Auburn,  for  the  period  of  one  year  and  six 
mouths  upon  such  conviction  of  such  felony, 
and  such  facts  being  made  to  appear  by  an 
exempUfled  copy  of  the  judgment  of  sucii 
conviction,  it  is  ordered  that  the  name  of 
Marsenus  H.  Briggs  be  and  the  same  is 
hereby  stricken  from  the  roll  of  attcH-neya 
and  counselors  at  law  of  the  State  of  New 
York.  And  it  is  further  ordered,  that  the 
clerk  of  this  court  attach  the  order  to  the 
original  papers  now  presented  to  the  court 
and  enter  the  order  in  his  minutes,  and  file 
the  original  order  with  the  exemplified  pa- 
pers prc>sented  on  the  application  to  diwar 
tne  said  Briggs. 

The  People  of  the  State  of  New  York  ex  reL 
Ebenezer  Skellie  and  John  A.  Hill  v.  Joee^ 
Boorman,  Job  Skellie  and  Byron  H.  Bradley, 
both  Individually  and  as  Commissioners  of 
Excise  of  the  Town  of  Mina.  and  also  against 
Amos  Haskins.— Motion  denied  without  prej- 
udice to  an  application  for  leave  to  file  the 
supplemental  return  of  November  34,  I8661, 
and  that  the  same  be  made  a  part  of  the 
record.  All  concurred,  except  FoUett,  J., 
not  sitting. 

The  People  of  the  State  of  New  York  ex  ret. 
John  Sweeney,  Appellant,  v.  John  C.  Lam- 
merts,  as  County  Treasurer  of  the  County  of 
Niagara,  Respondent.- Order  affirmed,  with 
disbursements.  All  CQUCurred,  except  Fol- 
lett,  J.,  not  sitting. 

The  People  of  the  State  of  New  York,  Appel- 
lant, V.  Joseph  Meik,  Rc»5pondent  — Judg- 
ment of  the  Monroe  County  C<urt  reversed 
and  demurrer  overruled  ana  proceedings  re- 
mitted to  that  court.  CSee  People  v.  WHmm^ 
MSS.  opinion  of  the  Court  of  Appeals;  151  N. 
Y.  4a3.)    All  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
William  S.  Foster,  Respondent,  v.  The  Ex- 
ecutive Board  of  the  City  of  Rochester,  Ap- 
pellant.— Order  granting  an  alternative  wnt 
of  mandamus  affirmed,  with  costs.  Order 
amending  iietition  affirmed,  with  ten  doUara 
costs.    All  concurred. 

John  N.  Renninger,  Respondent,  v.  The  New 
York  Central  and  Hudson  River  Railroad 
Company,  Appellant.— Motion  granted  by 
amending  the  remittitur  so  as  to  state  tlu& 
the  order  and  judgment  were  reversed  on 

Questions   of   law.     All  concurred,  except 
ollett,  J.,  not  sitting. 

The  Rochester  and  Honeoye  Valley  RailroflMl 
Company,  Respondent,  v.  The  City  of  Roch- 
ester, Appellant.— It  appearing  that  Uiere 
are  not  four  justices  of  the  Appellate  Divis- 
ion, in  the  fourth  judicial  department,  who 
*'are  qualified  to  sit  herein*'  and  take  part 
in  the  decision  of  the  appeals  hrought  mto 
the  fourth  Appellate  Division  in  this  case,  it 
is  now  ordereit  and  directed  that  the  appeals 
in  this  case  be  and  the  same  are  b«^7 
"sent  to  the  third  judicial  department,  to  be 
there  heard  and  determined."  Either  p«uty 
is  authorized  to  give  notice  to  bring  on  the 
argument  of  said  appeals  in  the  Appellate 
Division  of  the  third  judicial  department. 
All  concurred,  except  Follett,  J.,  not  sit- 
ting. 

Johanna  Scanlon,  Respondent,  v.  The  City  of 
Waterlown  and  Others,  Appellants.— Judg- 
ment and  order  affirmed  on  the  omnton  of 
Adams,  J.,  delivered  in  Scanlon  v.  The  Citv 
of  Watertoum  (ante„  P- 1).    AH  concurreiL 

Luella  Schaffer,  Respondent^,  v.  Eleazer  W. 
Edwai<ds  and  Daniel  M.  E>1  wards.  Appellants. 
-  Judgment  and  order  affirmed,  with  costs. 
All  concurred. 

Myrtus  A.  Saunders,  Respondent.,  v.  Thomas 
J.  Reynolds  and  Mary  A.  Reynolds,  Ap- 
pellants, Impleaded  with  Others.— Judg 
ment  and  order  affirmed,  with  costs.  All 
concurred. 
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Henrv  Wittenberg,  Rospondent.  v.  Frederick 
C.  Seitz,  Appellant.  Impleaded  with  Others. 
—  Order  denying  motion  for  a  new  trial  af- 
firmed, with  co«t8.    Order  denying  motion 


for  a  retazation  affirmed,  with  ten  dollars 
Motion  denied,  with  ten  dollars  costs.  All 
concurred. 


First  Depaetment,  February  Term,  1897. 


The  Breckenridge  Company,  Respondent,  v. 
James  D.  Perkins  and  Francis  Beavems,  Ap- 
pellants.—  Order  affirmed,  with  tea  dollars 
costs  and  disbursements.— 
Per  Curiam  :  The  motion  was  to  set  aside 
the  judgment  cm  I'oid.  The  Judgment  was 
not  void  merely  because  the  judgment  roll 
did  not  contain  the  proper  papers.  The 
Judgment  roll,  as  distinguishea  from  the 
iud}fment,  was  irregularly  made  up,  because 
it  did  not  contain  afl  the  proper  papers.  The 
correct  motion,  however,  was  to  amend  it 
by  inserting  the  proper  papers.  Thus  the 
plaintiffs  have  mistaken  their  remedy.  The 
motion  which  they  made  was  pro|)erlv  de- 
nied, and  the  order  appealed  from  should  be 
affirmed.  The  defendant^),  it  may  be  added, 
took  an  erroneous  view  of  section  1221,  sub- 
division 8.  The  referee  did  award  the  proper 
Judgment  upon  the  whole  issue.  He  was 
not  required  to  refer  in  his  report  to  the 
Judgment  already  given  by  the  court  upon 
the  issue  of  law.  The  proper  report  to  be 
made  by  the  referee  upon  the  whole  issue 
was  simply  a  report  for  the  relief  demanded 
in  the  complaint.  Upon  that  report  the 
posiea  should  have  recited  the  decision  on 
the  issue  of  law  (that  is,  the  order  of  Octo- 
ber 28,  1898)  overruling  the  demurrer  to  the 
reply.  It  should  then  have  recited  the  or- 
der of  reference  of  the  whole  issue,  and  tbe 
report  on  the  whole  issue.  This  should 
have  been  followed  by  an  award  of  judg- 
ment upon  the  decision  on  the  issue  of 
law,  and  of  final  ludgment  upon  the  whole 
issue  as  reported  by  the  referee.  The  or- 
der should  be  affirmed,  with  ten  dollars 
costs  and  disbursements.  Present  — Van 
Brunt,  P.  J.,  Barrett,  Rumsey,  Williams  and 
Patterson,  JJ. 

Catherine  L.  Beekman  and  Others,  Respond- 
ents, v.  The  Third  Avenue  Railroad  Com- 
pany, Appellant ;  Dorothea  R.  Christ,  Re- 
spondent, V.  The  Third  Avenue  Railroad 
Cfompany,  Appellant.—  Motion  granted.— 
PsR  Curiam  :  In  view  of  the  magnitude  of 
the  interests  involved,  and  of  the  fact  that 
the  main  questions  may  be  determined 
upon  the  appeal  from  the  order  of  this 
court,  the  motion  to  certify  certain  ques- 
tions of  law  to  the  Court  of  Appeals  is 
granted.  The  questions  presented  in  the 
notice  of  motion  do  not  seem  to  entirely 
embrace  the  real  issues,  and  the  parties  may 
present  upon  notice  the  questions  which  in 
their  opinion  ought  to  be  certified,  or  sug- 
gest such  amendments  to  the  questions  pro- 
posed by  their  opponents  as  they  may  be 
advised,  and  the  court  will  thereupon  settle 
the  same.  If  the  defendant  desires  to  pro- 
pose any  amendment  to  the  order  submitted 
by  the  plaintiffs  it  should  be  done  at  once, 
notice  tnereof  being  given  to  the  plaintiffs. 
Present  —  Van  Brunt,  P.  J.,  Barrett,  Rum- 
S'^y,  Williams  and  Patterson,  J  J. 

Charlotte  A.  Horton,  Api>ellant,  v.  Forty- 
second  Street,  Manhattanriile  and  St.  Nicho- 
las Avenue  Railway  Company,  Respondent. 
—  Ortler  affirmed,  with  ten  dollars  exists  and 
disbursements. — 

Pbr  Curiam:  Upon  the  facto  appearing 
upon  this  motion  the  pi-otection  of  the  plain - 
tiJDf   does  not  require  that  a  temporary  in- 


junction should  be  granted.  The  parties 
should  be  left  to  have  their  rights  deter- 
mined upon  th*^^  trial.  The  order  sliould  be 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments. Present  —  Van  Brunt,  P.  J.,  Barrett, 
Rumsey,  O'Brien  and  Inpfraham,  J  J. 

In  the  Matter  of  the  Application  of  a  Majority 
of  the  Directors  of  the  Murray  Hill  Bank 
for  a  Voluntary  Dissolution  of  said  Bank.— 
Order  reversed,  with  costs,  and  proceeding 
dismissed,  with  costs. — 
Per  Curiam:  For  the  reasons  stated  in  the 
opinion  handed  down  uix>n  the  appeal  from 
the  order  entered  in  these  proceedings  com- 
pelling certain  pei-sons  to  turn  over  to  the 
receivers  the  assets  of  the  bank  which  they 
had  received  (see  Matter  of  Murray  Hill 
Bank,  ante,  p.  818),  the  judgment  entered  in 
the  second  department  dissolving  the  bank 
and  terminating  its  existence,  was  a  bar  to 
the  further  prosecution  of  this  proceeding 
and  thtt  same  should  have  been  dismissed. 
The  order  appealed  from  should,  therefore, 
be  reversed,  with  costs,  and  the  proceeding 
dismissed,  without  costs.  Present  —  Van 
Brunt,  P.  J.,  Barrett,  Rumsey,  Williams  and 
Patterson,  JJ. 

In  the  Matter  of  the  Application  of  a  Majority 
of  the  Directors  of  the  Murray  Hill  Bank  for 
a  Voluntary  Dissolution  of  said  Bank.— 
Motion  denie<l.— 

Per  Curiam:  The  certificate  of  allowance  of 
an  appeal  from  the  original  order  of  Mr. 
Justice  Prtor  was  withdrawn  and  canceled 
upon  the  statement  made  to  this  court  that 
the  Att4jmey-(ieneral  did  not  Intend  to  pro- 
ceed with  that  appeal.  It  was  suggested 
that  he  did  not  deem  It  necessary  to  so  pro- 
ceed. We  need  not  consider  whether,  in 
view  of  the  later  rulings  of  the  cotirt  below, 
the  Attorney-tieneral  should  now  be  per- 
mitted to  i-ecede  from  the  position  which 
was  taken  when  the  certificate  was  with- 
drawn, for  this  reason.  Counsel  on  both 
sides  upon  the  argument  of  the  appeal  from 
the  onler  of  lH?cember  21,  1806,  united  in  in- 
forming the  court  that  this  prix>ee<ling  had 
resultetl  in  a  final  order  under  section  2429  of 
the  C(xle  of  Civil  Procedure.  An  appeal 
from  this  final  order  will  bring  up  every 
question  sought  to  be  reviewed  oy  the  ap- 
peal for  which  authority  is  now  asked.  It 
will  also  bring  up  other  crucial  questions. 
We  think  it  is  in  the  interest  of  eiNmomy, 
both  of  time  and  expense,  that  all  questions 
should  be  reviewed  on  a  single  appeal  from 
this  final  order.  We  must,  therefore,  de- 
cline to  grant  the  certificate  now  a.sked. 
l^resent-'Van  Brunt,  P.  J.,  Barrett,  Rum- 
sey, O'Brien  and  Ingraham,  JJ. 

Richard  M.  Montgomery  and  Harris  B.  Fisher, 
Apiiellants,  v.  Henry  Knickerbacker,  Re- 
spondent.—Order  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  to 
vacate  order  of  January  eighteenth  granted, 
with  ten  dollars  costs.- 
Per  Curiam:  We  think  that  the  evidence  of 
the  illness  of  the  witness  which  would  pre- 
vent her  from  appearing  at  the  trial  was 
altogether  too  slight  to  justify  the  order  for 
her  examination.  The  order  should,  there- 
fore, be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion   to   vacate 
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the  order  of  January  eighteenth  grranted, 
with  ten  doUarH  costs.  Present  -  -  Van  Brunt, 
P.  J.,  Barrett,  Rumaey,  Williams  and  Pat- 
terson, J  J. 

The  People  of  the  State  of  New  York  ex  rel. 
Anthony  Qross,  as  Assignee  of  James  A. 
Striker,  Respondent,  v.  Ashbel  P.  Fitch, 
Comptroller  of  the  City  of  New  York,  Ap- 
pellant.—Order  reversed,  with  ten  dollars 
costs  and  disbursements,  and  application 
denied,  with  ten  dollai*s  costs.— 
Per  CraiAM :  Wo  think,  upon  the  facts  ap- 
pearing at  the  Special  Term,  that  it  was  error 
to  issue  a  pei-emptory  writ  of  mandamus. 
The  city  concedes  the  pos-session  of  a  sum  of 
money  which  the  relator  claims  as  acsignee  of 
one  James  A.  Striker.  This  same  sum  of 
money,  however,  is  claimed  by  said  Striker, 
he  claiming  that  the  assignment  by  his  attor- 
ney to  the  relator  was  invalid,  and  also  by  one 
Elizabeth  L.  Striker.  It  is  perfectly  apparent 
that  there  is  here  presented  a  serious  dis- 
pute between  different  claimants'  for  the 
same  fund,  and  we  do  not  think  that  upon 
this  proceeding  the  relator  has  shown  such  a 
clear  legal  right  to  the  money  in  the  hands 
of  the  comptroller  as  would  justify  a  per- 
emptory writ  of  mandamus.  We  think  the 
proper  course  would  be  for  an  action  to  be 
brought  for  the  m  ney  In  which  the  claims 
could  be  interplea<led  and  the  money  paid 
into  court,  where,  upon  the  trial,  such  u  Judg- 
ment could  be  entered  as  would  protect  all 
parties.  The  order  api)ealed  from  should, 
therefore,  be  reversed,  with  costs  and  dis- 
bursements, and  the  application  denied,  with 
costs.  Present— Van  Brunt.  P.  J.,  Barrett, 
Rumsey,  O'Brien  and  Ingraham,  J  J. 

James  J.  Belden,  Respondent,  v.  Wallace  C. 
Andrews,  Appellant,  Impleaded  with  Steven- 
son Burko  and  Others.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements,  on 
opinion  of  the  court  below.  Present  Van 
Brunt,  P.  J..  Barrett,  Rumsey,  O'Brien  and 
Ingr^am,  JJ.  The  following  is  the  opinion 
of  the  court  below  : 

Bkekxan,  J.:  The  defendant  Burke  alone  ap- 
pealed to  the  Court  of  Appeals  from  the 
order  below  reversing  the  judgment  of  the 
Special  Term  and  ordering  anew  trial.   And, 
unless  there  Is  technical  objection  to  it,  he 
should,  logically  speaking,  be  the  only  par- 
ticipant in  the  benefits  of  the  judgment  of 
that  court  by  which  the  order  ot  the  General 
Term  has  been  reversed.    Tlie  other  defend- 
ants by  not  appealing  must  l3e  considered  as 
having  acquiesced  in  the  direction  for  a  new 
trial.    The  action  is  an  equitable  one,  and 
the  defendants,  other  than  the  trust  com- 
pany and  the  railroad  comi)any,  are  called 
upon  to  account  for  the  proceeds  of  certain 
bonds  of  the  railroad  company  allegetl  to 
have  been    fraudulently   appropriated  and 
diverted  by  them  from  the  uses  and  pur- 
poses for  which  the  bonds  had  been  autiior- 
feed  to  be  issued.    It  i?*  of  such  a  character 
that  judgment  could,  in  the  first  instance,  be 
rendered  against  st)mc  of  the  defendants  and 
in  favor  of   the  others,  or   the    Appellate 
Division  could,  on  apix!>al,  reverse  a  judg- 
ment below  as  to  some  and  afllrin  it  as  to  the 
others.     ( Hnhhell  v.  Meigs,  m  N.  Y.  480  )    In  I 
other  words,  the  liability  is  several,  and  the 
presence  of  Burke  in  the  action  is  not  esson-  ' 
tial  to  its  further  prosecution  against  th"  re- 
main in;?  defendants.    They  cannot  be  held  I 
liable  without  proof  of  the  fraud  charged  , 
against  them,  and  if  such  proof  is  made,  the 
liability  of  each  therefor  is  quite  unaffectetl  | 
by  the  fact  that  othera  were  equally  guilty  ' 
There  does  not,  therefore,  seem  t<^  Ik?  aiiy  1 
reason.    suggeste<l  by    the    nature    of   the  I 
action,  which  ntjuires  that  the  (Jeneral  Term 
order  must  stand  or  fall  as  a  whole.    Numer-  i 


ous  cases  have  been  dted  by  the  learned 
counsel  for  the  defendant  Andrews  in  sup- 
port of  the  position  that  where  the  judg- 
ment Is  entire,  but  Is  affected  in  part  by  re- 
versible error,  it  must  be  wholly  reversed, 
and  that  the  court  cannot  affirm  it  in  part 
and  reverse  it  in  part  and  order  a  new  trial 
vro  tanto.  The  authorities  cited,  however. 
in  so  far  as  they  have  not  been  rerersed, 
seem  to  apply  mainly  to  cases  where,  as  a 
matter  of  law,  none  is  liable  unit  ss  all  are 
liable,  where  the  liability  is  Joint  or  where 
attempts  have  been  nuule  to  affirm  as  to 
part  of  the  subject-matter  and  to  reverse  as 
to  the  balance.  The  case  under  oonsidefm- 
tion  comes  under  a  different  class.  The  lia- 
bility, as  has  been  said,  is  several.  ( wa- 
liamsv.West  U.  Tel.  Co.,  96  N.  Y.  1«;  see 
remarks  of  Earl,  J.,  p.  IfM.)  In  the  case  of 
Bullis  V.  Montgomery  (SO  N.  Y.  8S?>  an 
action  was  brought  against  the  sheriff  and 
others,  who  had  been  plaintiffs  in  a  replevin 
suit,  to  recover  damageofor  taking  the  prop- 
erty. A  verdict  was  rendered  against  all  <tf 
the  defendants.  The  (ieneral  Term  reversed 
the  Judgment  and  ordered  a  new  trial.  On 
appeal  therefrom  to  the  Court  of  Appeals, 
that  court  affirmed  the  order  as  to  the 
sheriff,  but  reversed  it  with  respect  to  the 
other  defendants.  The  appeal  was  taken 
by  all  of  the  defendants.  This  case  is  cited 
by  the  court  in  Hubbell  v.  Meiga  (tunra). 
Tlie  case  of  Hooper  v.  Beecher  (»  N.  Y.  St. 
Repr.  320),  cited  oy  counsel  for  appellant,  li 
clearly  distinguishable  from  this.  There  the 
appellant  and  the  non-appealing  party  nere 
copartners ;  tlie  act  complained  of  related 
to  the  copartnership  and  their  liability  was 
joint.  It  is  urged  that  upon  a  new  trial  the 
plaintiff  cannot  better  his  case,  and  that, 
therefore,  a  new  trial  would  be  an  idle  cere- 
monj'.  This  contention,  however,  what- 
ever it  may  be  worth,  assumes  too  mu<^ 
It  is  not  impossible  that  the  plaintiff  might, 
upon  a  new  trial,  be  able  to  present  addi- 
tional facts  which  would  rebut  the  inference 
drawn  by  the  Court  of  Appeals  from  the 
facts  then  before  it  that  tne  plaintiff  had 
full  knowledge  of  the  acts  complained  oL 
U]Bon  both  authority  and  principle,  then,  it 
seems  to  mo  that  the  Court  of  Appeals  had 
the  power  to  reverse  the  order  of  the  Gen- 
eral Term  in  part  and  to  affirm  it  in  part : 
that  having  entertained  the  single  appeal  or 
the  defendant  Burke,  its  judgment  was 
operative  only  with  respect  to  his  rights  and 
status  in  the  litigation,  and  that  the  effect 
of  the  Judgment  was  to  reverse  the  order  as 
to  him  alone  ;  leaving  it  to  stand  as  to  the 
other  defendants,  who,  technically,  were 
satisfied  with  it.  The  judgment  of  this 
court,  made  and  entered  upon  the  remitti- 
tur from  tlie  Court  of  Appeals,  as  amended 
by  the  onler  bearing  date  on  the  81st  day  <^ 
March,  IhdO,  seems  to  follow  this  theon-,  for 
It  awards  judgment  to  Burke  alone,  dismiss- 
ing the  complaint  on  the  merits.  It  follows 
from  what  lias  be<>n  said  that  the  motion  to 
vacate  the  order  directing  the  ccmrt  to  erase 
fn)m  the  docket  of  the  original  judgment 
the  memorandum  that  the  order  or  tlie  (Jen- 
eral Term  was  reversed,  and  the  judcrment 
of  the  Sx>ecial  Term  affirmed,  must  be 
denied. 

Oliver  M.  Arkenburgh  v.  Robert  H.  Arken- 
burgh.—  Motion  denied  upon  paj^ient  of  tea 
doUara  costs. 

Ix)ttie  Baumann  and  Others,  as  Executors, 
etc.,  of  Albert  Baumaim.  Deceased,  Respond- 
ents, V.  The  Manhattan  Railway  C«>mpanr, 
Apix^llant.— Judgment  motllfied  by  reducing 
the  allowance  for  fee  damages  to  9l.aii>.  and^ 
as  mmiifled,  affirmed,  without  costs  to  «ther 
party.     No  opinion. 
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WUliam  Barth  v.  Frank  W.  Henningsen.—  Mo- 
tion granted,  with  ten  dollars  costs. 

Broad  Street  National  Bank  of  Trenton  y. 
Stephen  A.  Dutton  et  al.— Motion  granted, 
with  ten  dollars  costs. 

Alfred  E.  Dubey,  Respondent,  v,  Maurice 
O  Meara,  Appellant.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion 

John  Watts  de  Peyster.  Respondent,  v.  The 
Metropolitan  Elevated  Railway  Company 
and  Another,  Appellants.— Judgment  modi- 
fled  by  reducing  the  allowance  for  fee  dam- 
age to  S15,000  and  the  allowance  for  rental 
damages  to  $16,000,  and,  as  modified,  af- 
firmed, without  costs.    No  opinion. 

William  M.  ]>onald  et  al..  Respondents,  v. 
F.  Jerome  Gardner,  Appellant. —Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

DaVid  Froehlicn  and  Another,  Respondents,  r. 
The  Manhattan  Railway  Company,  Appel- 
lant—Judgment modified  by  reducing  the 
allowance  lor  fee  damages  to  SI, 600,  and,  as 
modified,  affirmed,  without  costs  to  either 
party.    No  opinion. 

James  A.  Flack  v.  Roday  S.  BrasseL- Motion 
granted. 

Thomas  P.  Fitzsimons  and  Another  v.  William 
Drought  and  Another.— Motion  grant^, 
without  costs. 

Lena  Gebhardt  v.  Alice  M.  Mullen  etal.— Mo- 
tion granted,  with  ten  dollars  costs. 

MoriU  Kellner,  Respondent,  v.  The  Manhattan 
Railway  Company,  Appellant.— Judgment 
modified  by  reducing  the  allowance  for  fee 
damages  to  $8,000,  and,  as  modified,  afllrmed, 
without  costs  to  either  party.    No  opinion. 

Reuben  Krausd  v.  Thomas  Hagan  and  Others. 
—  Motion  denied,  with  ten  dollars  costs. 

In  the  Matter  of  Orrin  R.  Whitney.— Motion 
denied,  with  ten  dollars  costs. 

Isabella  Horowitz,  Respondent,  v.  Hamburg- 
American  Packet  Company,  Appellant.— 
Judgment  of  Appellate  Term  reversed  and 
new  trial  ordered,  with  costs  to  appellant  to 
abide  event,  upon  the  dissenting  opinion  of 
Mr.  Justice  Daly  in  the  court  below.  (Re- 
poi-ted  in  18  Misc.  Rep.  42.) 

Daniel  Mooney  v.  New  York  Elevated  Railway 
Company.— Motion  denied. 

In  the  Matter  of  John  Oiitcalt.—  Motion 
granted,  with  ten  dollars  costs. 

In  the  Matter  of  John  Outcalt.  —  Motion 
granted,  with  ten  dollars  t;osta. 

Frances  V.  Nash  v.  James  H.  Bpann.  —Motion 
denied,  with  ten  dolUrs  costs. 

New  York  Commercial  Company,  Respondent, 
V.  William  P.  Earle  and  Henry  Earle,  Appel- 


lants.—Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

Miles  M.  O'Brien  and  James  Q.  Cannon,  as  Re- 
ceivers of  the  Madison  Square  Bank,  Appel- 
lants, v.  Lawrence  J.  Fitzgerald,  Respondent, 
Impleaded  with  Others.  —  Order  afflm«ed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Washington  Brewery  Company,  Respondent, 
v.  Edward  P.  Barker  and  Others,  Commis- 
sioners of  Taxes,  etc..  Appellants.  -  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

The  People  of  the  State  of  New  Y'ork  ex  rel. 
Thomas  F.  Bums,  Relator,  v.  Theodore 
Roosevelt  and  Others,  Police  Commissioners, 
etc..  Respondents.-  Proceedings  affirmed,, 
with  costs.    No  opinion. 

Margaret  A.  Pooler  v.  New  York  Elevated 
Railway  Company.—  Motion  granted. 

Edmund  Randolph  v.  Henry  F.  Harrison.— 
Motion  denied,  with  ten  dollars  costs. 

Mortimer  Stiefel,  as  Receiver  of  the  New  York 
Novelty  Company,  v.  New  York  Novelty 
Company  and  Others.— Motion  to  dismiss 
appeal  denied,  with  ten  dollars  costs. 

The  Same  v.  The  Same.—  Motion  denied. 

Seventy -third    Street   Building   Company  v. 
Francis   M.   Jencks.— Motion  denied   upon 
ment  of  ten  dollars  costs, 
llam  E.  Wamsley  v.  H.  L.  Horton  &  Co.— 
Motion  denied. 

Leonard  Bronner  v.  William  P.  Mlrick  —  Mo- 
tion denied,  with  ten  dollars  costs. 

The  Colwell  Lead  Company  v.  Leander  S.  Sire, 
Impleaded.— Motion  granted,  with  ten  dol- 
lars costs. 

Charlotte  W.  Gregan  v.  Charles  J.  Buchanan 
et  al.  —  Motion  granted,  with  ten  dollars 
costs. 

Holland  Trust  Company  v.  Thomson-Houston 
Electric  Company.- Motion  for  certificate 
granted. 

John  M.  Laj'man  v.  John  Anderson  &  Co. 

—  Case  remitted  to  Mr.  Justice  An- 
drews, in  order  that  he  may  cause  to  be 
inserted  in  the  case  first  settled  the  excep- 
tions as  they  appear  in  the  case  subsequently 
settled  upon  the  appeal  from  the  Judgment. 
Expenses  of  printing  to  be  borne  oy  1*6* 
spondeiits. 

In  the  Matter  of  United  States  Pipe  Line  Com 

pany.—  Motion  denied. 
Jeremiah  T.  Smith  v.  Joseph  Fleischman  et  aL 

—  Papers  .sent  back  to  clerk  of  Supreme 
Court  in  order  that  motion  may  be  made  to 
vacate  certificate. 
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Bernard  Feldman,  Appellant,  v.  Frederick  J, 
McGraw  and  Michael  Brennan.  Respondent*. 
—  Judgment  and  order  affirmed,  with 
costs.— 

Per  Curiam  :  Thie  nature  of  this  action  Is 
stated,  and  the  facts  are  sufficiently  set 
forth  in  the  opiniou  deliveretl  upon  the  first 
appeal.  {Feldman  v,  McGrair.  1  App,  Div. 
bfi.)  It  was  there  held  that  the  plea  of 
usury  in  the  answer  entitled  the  defendants 
to  show  that  the  note  in  suit  was  a  substi- 
tute for  other  notes  which  were  also  usuri- 
ous. A  considerable  portion  of  the  brief  for 
the  appellant  on  the  present  appeal  is  de- 
votee! to  an  effort  to  convince  us  that  thin 
view  is  erroneous.  As  was  intimated  on  the 
oral  argument,  however,  we  shall  decline  to 


re-examine  a  point  of  this  kind,  involving  no 
question  of  legal  principle,  but  only  the  ad- 
missibility of  certain  evidence  under  a  par- 
ticular plea  where  the  point  has  been  de- 
liberately passetl  upon  by  the  Appellate 
Division  in  another  department.  One  sug- 
gestion, however,  in  this  portion  of  the  ap- 
pellant's brief  may  be  noticed.  That  is, 
that  the  proof  actually  put  in  by  the  defend- 
ants on  the  second  trial  could  not  reason- 
ably have  been  anticiimted  by  the  plaintiff. 
"  Can  it  with  any  reas^)n,"  says  counsel,  "  be 
claimed  that  the  plaintiff  was  apprised  by 
the  answers  in  this  case  that  he  would  be 
called  upon  to  meet  such  a  state  of  facts  ?'* 
The  obvious  response  is  that  whatever  may 
have  been  the  case  on  the  first  trial,  the 
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Second  Department,  February  Term,  1897.  [Vol.  14,  App.  Dir.] 


{)laiDtiff  must  have  known  exactly  what  to 
ook  for  in  this  respect  on  the  second  trial, 
after  the  court  on  appeal  had  declared  that 
evidence  as  to  the  usurious  character  of  the 
antecedent  notes  could  and  must  be  re- 
ceived. In  the  light  of  that  decision,  it  is 
Impossible  to  see  how  the  plaintiff  could 
have  been  8\u*prised  at  the  introduction  of 
such  proof.  He  must  have  been  aware  that 
it  would  be  offered,  and  he  had  ample  op- 
portunity to  prepare  himself  accordingly  to 
meet  it.  We  have  read  the  testimony  and 
And  nothing  to  warrant  us  in  interferiuK 
with  the  verdict  as  being  against  the  evT- 
dence.  Criticism  is  made  upon  only  a  sin- 
gle proposition  In  the  judge's  charge,  and  to 
that  no  exception  was  taken,     we  do  not 


think  it  was  either  erroneous  or  harmful  to 
the  plaintiff.  The  judgment  and  order  must 
be  affirmed,  with  costs.    All  concurred. 

In  the  Matter  of  the  Application  of  MAtthloa 
McDonald  for  a  Writ  or  Certiorari,  v.  Leon- 
ard R.  Welles,  Police  Commissioner  of  the 
City  of  Brooklyn.— Determination  of  com- 
missioner confirmed,  with  ten  dollars  costs 
and  disbursements.  AU  concurred.  Ko 
opinion. 

The  People  of  the  State  of  New  York  ex  pel. 
Eugene  J.  Cumisky,  Appellant,  v.  Frederick 
W.  Wurster,  as  Mayor  or  the  City  of  Brook- 
IjTi,  Respondent.— Order  affirmed  on  author- 
ity of  People  ex  rel.  Standard  Gas  Co.  t. 
Daly  (75  Him,  186).  All  concurred.  No 
opinion. 
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ABATEMENT  —  Of  nuisances. 
See  Nuisance. 

ABODE: 

See  Domicile. 

ACCEPTANCE —  Cf  t?u  principal  —  a  ioairer  of  any  claim  for  tJie  interest 
aecrued  an  a  judgment. 
See  Judgment. 

ACCIDENT  —  Resulting  from  negligence. 
See  Negligence. 

At  sea. 

See  Shipping. 

ACCOUNTING  —  5y  executors  and  administrators. 
See  Executor  and  Administrator. 

Between  partners. 

See  Partnership. 

ACTION  —  Issuing  of  attachments  in. 
See  Attachment. 

Corporation  —  action  against  its  directors  for  a  failure  to  file  an  annual 

report  —  a  judgment  atid  execution  returned  unsatisfied  against  the  corporation 
are  not  pj'eremiisites. 

See  Corporation. 

Relating  to  corporations  generally. 

See  Corporation. 

Time  for  commencing. 

See  Limitation  of  Action. 

For  money  received. 

See  Money  Received. 

Relating  to  municipal  corporations. 

See  Municipal  Corporation. 

Actions  may  he  pending  in  several  States  to  recover  th^  same  debt. 

See  Pleading. 

Proceedings  on  ihe  trial  of. 

See  Trial. 

ADDITIONAL  ALLOWANCE : 

See  Costs. 

ADJOURNMENT  —  In  tlie  Municipal  Court  of  Rochester, 
See  Municipal  Court. 

ADJUDICATION: 

See  Judgment. 

ADMINISTIIATOB : 

See  Executor  and  Administrator. 

ADMISSION: 

See  Evidence. 

ADULTERY  —  Citil  remedies  and  consequences  of 
See  Husband  and  Wife. 

App.  Div.— Vol.  XIY.        80 
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AFFIDAVIT: 

<SPd  Deposition. 

AGENCY—  Generally. 

See  Principal  and  Agent. 

AGENT  —  Of  an  ifwurdnce  company. 
See  Insurance. 

ALIMONY: 

A^Jte  Husband  and  Wife. 

ALLOWANCE: 

See  Costs. 

AMTTSEMENT  —  Licensing  places  of. 

See  License.  paoc 

ANIMAL  —  Sale  —  breach  of  warranty  as  to  the  age  of  a  horse  —  a  purehastr 
ifi  Ixnind  to  examifie  th^  conditions  of  the  ** principal  catalogue}/'  although  he  buys 
by  a  '* supplemental"  one. 

See  Henry  v.  Salisbury 52G 

Estrays  —  special  proceeding  before  a  justice  of  the  peace  —  no  appeal  to 

the  Appellate  Division  —  consent  cannot  confer  jurisdiction. 

See  Matter  op  Rafferty 55> 

ANNUAL  BEPOBT  —  Failure  of  the  directors  to  file  it. 
See  Corporation. 

ANNT7ITY — Will  —  when  an  annuity  is  charged  upon  lands — a  right  to 
occupy  apartments  has  priority  over  an  annuity  payable  from  tJie  same  premises 
—  costSy  fees  and  commissions  to  a  receiver,  a  party  defendant. 

See  Arthur  v.  Dalton.    (Xo.  1) 106 

Extra  allowance  based  upon  an  annuity  —  its  basis  must  be  clearly 

establislied. 

See  Arthur  v.  Dalton.    (No.  2) 115 

APPEAL —  When  one  detenni tuition  can  be  renewed  upon  an  appeal  from 
another.^  1.  A  judgment  debtor  cannot,  upon  an  appeal  from  an  order 
denying  a  motion  to  set  aside  an  execution,  review  two  prior  orders  deny- 
ing motions  to  set  aside  the  judgment  upon  which  the  execution  was  issued, 
as  the  right,  upon  an  appeal  from  one  determination,  to  review  another 
determination  not  necessarily  dependent  upon  it,  is  confined,  by  section  1801 
of  the  Code  of  Civil  Procedure,  exclusively  to  an  appeal  taken  from  a  final 
judgment  and  from  a  final  order  in  special  proceedings. 

Arkenbuhoh  v.  Arkenburgh 367 

2.  Estrays — special  proceeding  before  a  justice  of  the  peace  —  no  appeal 

to  the  Appellate  JJivision.]  No  appeal  lies  to  the  Appellate  Division  from  an 
onler  of  a  County  Court,  made  upon  an  appeal  from  an  order  in  special  pro- 
ceedings instituted  before  a  justice  of  the  peace  in  reference  to  estrays. 

Matter  op  Rafferty '. .>.> 

3.  Connent  cannot  confer  jurisdiction.]    Where  an  appeal  is  not  author 

ized  by  statute  the  coftsent  of  the  parties  cannot  confer  jurisdiction  upon 
the  Appellate  Division  to  hear  the  appeal.     Id. 

4.  Motion  for  leave  to  appeal  to  the  Court  of  Appeals — the  questions  to 

be  rerieired  must  be  definitely  and  concisely  stated.]  Where  a  motion  is  mtide, 
under  section  191  of  the  Code  of  Civil  Procedure,  for  leave  to  appeal  to  the 
Court  of  Appeals,  the  questions  of  law  which  the  moving  party  destrt^s  to 
have  reviewed  by  that  court  must  be  definitely  and  concisely  stated  in  the 
notice  of  motion,  and  if  this  is  not  done  the  motion  will  be  denied. 

Harroun  v.  Brush  Electric  Light  Co 19 

Elerated  railroads  —  olyjection  to  plaintiff^s  title  —  it  cannot  be  first 

taken  on  an  appeal  —  donees  of  a  power  of  sale  —  reversal  on  the  question  of 
damages. 

See  Philips  r.  New  York  Elevated  R.  R.  Co 595 
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APPEAL — Continued.  paoe. 

A  judgment  affirmed  cohere  tJie  proof,  exclmling  the  incompetent  evidence, 

icas  sufficient. 

JSee  Carroll  r.  New  York  Elevated  R.  R.  Co 278 

New  trial  granted  on. 

See  New  Trial. 

ASSESSMENT—  Of  damages, 
tke  Damages. 

For  the  purposes  of  taxation. 

See  Tax. 

ASSIGNMENT  —  An  assignee  for  the  benefit  of  creditors  cannot  retain  his 
own  fimi.'\  1.  An  assignee  for  the  l>enerit  of  creditors  cannot  retain,  as 
counsel,  a  law  firm  of  which  he  is  a  member,  and  certainly,  as  against  a 
creditor  not  assenting  to  such  retainer,  is  not  entitled  to  credit  on  his  account- 
ing for  money  thus  expended.    Matter  of  Clute 234 

2. An  assignee  may  he  allowed   the  expenses  of  counsel  in  an  action 

against  the  assignor. '\  An  assignee  is  entitled  to  be  allowed  for  his  expenses 
in  employing  counsel  to  defend  a  suit  brought  against  his  assignor  subse- 
quent to  the  assignment,  where  he  successfully  resists  a  large  claim  made 
against  the  estate,  disputed  by  the  assignee  and  not  recognized  by  the 
schedules  filed  by  the  assignor,  and  where  the  services  thus  paid  for  were 
beneficial  to  the  estate.    Id. 

Assignee  for  creditors — his  liability  on  the  covenants  of  a  lease  while  he 

occupies  the  premises  rests  on  privity  of  estate  —  he  is  not  liaJble  for  rent  which 
becfime  due  before  his  fjccupation. 

See  Walton  r.  Stafford 810 

ASSOCIATION  —  Fbr  mutual  aid. 
See  I:?«urance. 

ATTACHMENT — Positive  allegations  by  an  assignee  of  a  claim — the 
affi/iavit  must  furnish  proof  of  the  facts.]  1.  Where  an  affidavit,  made  by 
an  assignee  of  a  claim  as  a  basis  for  an  attachment  granted  in  an  action, 
states  that  an  English  firm  placed  "certain"  goods  (without  stating 
their  kind)  in  the  hands  of  the  defendant  for  sale  by  it  at  public  auction 
in  the  city  of  New  York,  the  proceeds,  less  "reasonable  commissions  and 
charges,"  to  be  paid  to  the  firm,  and  that  the  defendant  sold  the  goods 
and  received  the  proceeds,  but  has  failed  to  account  to  the  English  firm  for 
a  balance  alleged  to  be  due  to  it  over  and  above  "reasonable  charges  and 
commissions."  it  is  evident  that  the  allegations  cannot  be  within  the  per- 
sonal knowledge  of  the  afl[iant,  and  his  mere  statement  that  they  are  is 
unavailing  and  furnishes  no  proof  of  the  facts  alleged  in  the  affidavit. 

That  rule  applies  with  equal  force  whether  such  an  assignee  makes  his 
averments  positively  as  upon  personal  knowledge  —  though  without  direct 
affirmation  thereof  —  or  whether  he  makes  them  positively  with  direct 
affirmation  of  such  knowledge.  In  either  case  —  whether  the  affirmation  of 
what  he  calls  knowledge  be  express  or  implied  —  the  assignee,  affiant,  must 
furnish  evidence  in  support  of  such  of  his  averments  as  relate  to  transac- 
tions with  which  he  was  not  apparently  connected.   Tucker  v.  Goodskll.     89 

2.  ybt  set  aside,  lofien  there  is  slioicn  an  unexplained  disap/yeara nee  of  the 

asiiets  of  the  debtor.]  An  attachment  will  not  be  vacated  upon  the  papers 
upon  which  it  was  granted,  where  they  show  that,  although  the  defendant, 
who  was  engaged  in  a  small  retail  jewelry  business,  informed  the  plaintiff 
upon  a  certain  day  that  he  owed  §^00,  and  that  he  then  had  assets  amount- 
ing to  $30,000,  in  merchandise,  bills  receivable  and  cash.  yet.  seven  weeks 
later,  made  a  preferential  assignment  as  an  insolvent  debtor,  and  in  no  man- 
ner accounted  for  the  disappearance,  in  so  short  a  period,  of  the  estat.*  which, 
upon  his  own  statement,  was  large  as  compared  with  his  liabilities,  as  stated, 
by  him  seven  weeks  before  to  his  creditor.     Tannenbaum  r.  GoTTLrEB 105 

8.  Anaffluntmust  state  the  grounds  of  his  knowledge.]     An  affidavit 

made  to  procure  an  attachment  must  show  the  grounds  of  the  affiants  knowl- 
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ATTACHMENT  —  Continued.  paok. 
edge,  and  where  nearly  all  its  statemeDts  are  conclusions  or  expressions  of 
opinion,  or  statements  of  the  intentions  of  the  defendant,  and  there  is  noth- 
ing to  show  upon  what  such  conclusions  are  based,  or  the  manner  in  which 
the  affiant  ascertained  the  defendant's  intentions,  a  motion  to  vacate  the 
attachment  should  be  granted.     Lehmaieu  r.  Buchner 288 

ATTORNEY  AND  CLIENT —  Loa  7i  —  iterrtees  of  attorneys  in  the  matter 
—  thei}'  ntainer  a  question  offa^t.]  1.  The  complaint  in  an  action  brought  hy 
attorneys  alleged  that  the  defendants  had  agreed  with  a  client  of  the  plain- 
tiffs to  borrow  money  of  him  upon  bond  and  mortgage,  and  that  the  defend- 
ants had  employed  the  plaintiffs  to  examine  the  title,  including  the  procuring 
of  a  policy  insuring  the  title,  which  examination  they  made,  and  offered  to 
procure  the  policy,  which  the  defendants  refused  to  accept,  and  also  refused 
to  pay  the  plaintiffs  for  their  services.  It  appeared  that  the  lender,  a  client 
of  the  plaintiffs,  by  their  advice,  insisted  upon  having  a  '* receiver's  clause" 
inserted  in  the  mortgage,  to  which  the  borrowers  objected  —  the  insurance 
company  being  willing  to  issue  a  policy,  although  there  was  no  such  clause 
in  the  mortgage. 

Held,  that  the  direction  of  a  verdict  for  the  plaintiffs  was  erroneous; 

That  upon  the  facts  the  defendants  were  entitled  to  have  the  juiy 
determine  whether  the  defendants  ever  employed  the  plaintiffs  as  their 
attorneys,  and  also  whether  the  defendants  ever  prevented  the  plaintiffs  from 
procuring  the  policy  of  insurance.     Richards  t.  Washburn 287 

2.  InHstnnce  vpon  a  rec^ver*s  clause  in  the  mortgaged     Queere,  whether, 

assuming  that  the  agreement  between  the  plaintiffs  and  defendants  was  not 
an  independent  employment,  but  dependent  upon  the  lender,  the  plaintiffs' 
clients,  making  the  loan,  the  insistauce  upon  the  insertion  of  the  receiver's 
clause  in  the  mortgage  was  not  a  breach  of  his  agreement  on  the  part  of  the 
lender,  which  discharged  the  defendants  from  any  liability  to  the  plaintiffs.  la, 

3. Attorney* 8  services — elements  of  compensation.^    In  judging  of  the 

value  of  legal  services,  it  is  proper  to  consider  the  time  occupiSi  by  them, 
the  difftculty  of  the  questions  involved,  the  nature  of  the  services  rendered, 
the  amount  involved  in  the  litigation,  the  professional  standing  of  counsel 
who  claim  pay  for  services,  and,  to  some  extent,  the  result  which  has  been 
reached.     Gross  v.  Moore 863 

4. Duty  of  an  administrator  as  to  litigations  affecting  the  estate  —  limOs 

within  which  an  estate  can  be  charged  with  the  expenses  of  sucJi  litigations.  ]  After 
the  law  of  the  case  has  been  settled  against  an  administrator  by  one  appeal, 
while  he  has  a  right  to  continue  the  litigation,  he  should  never  do  so,  unless 
he  has  reason  to  believe  that  the  law  thus  laid  down  is  erroneous,  and  that 
the  result  of  a  further  appeal  would  be  to  Iree  the  estate  from  a  liability 
which  would  be  greater  than  the  expense  incurred  by  the  litigation  —  and 
where  a  protracted  litigation  is  carri^  on  by  an  administrator  contrary  to 
this  rule,  the  expenses  incurred  therein  by  liim  will  not  be  allowed  to  him 
out  of  the  estate.     Id. 

5. Effect  of  charging  an  administrator  personally  with  costs.]     Where 

a  litigation  in  reference  to  the  construction  of  a  will  was  had,  not  for  the 
benetit  of  the  estate,  but  solely  for  the  personal  benefit  of  an  administrator, 
and  the  administrator,  after  having  been  charged  personally  with  costs  at 
General  Term,  appeals  to  the  Court  of  Appeals,  and  is  there  defeated,  he 
will  not  be  permitted  to  pay,  out  of  the  estate  of  the  intestate,  the  compen- 
sation, in  the  appellate  courts,  of  his  attorney.     Id. 

An  assignee  for  the  benefit  of  creditors  cannot  retain  his  awn  firm  —  he 

may  be  allowed  the  expenses  of  counsel  in  an  a^ition  against  the  assignor. 

See  Matter  of  Clute 334 

ATTOBNEY-OENEBAL — Banking  corporation  —  a  proceeding  in  one 
deTKirtrnent  for  its  voluntary  dissolution  abates  on  the  entry  of  judgment  of  dis- 
solution in  an  action  subsequently  brought  by  tJie  Attorney- General  in  another 
department  —  temporary  receivers  in  each  proceeding — powers  and  duties  in 
respect  to  the  assets. 

See  Matter  op  Murray  Hill  Bank 818 
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AUCTION —  Sales  at,  under  juilgments  of  the  cmirts. 
See  Judicial  Sale. 

Sales  (other  than  judicial  sales)  of  personal  property  at. 

See  Sale.  paob« 

BANKING  —  Banking  corpm'ation  —  a  proceeding  in  one  department  for  its 
rxduntarg  dissolution  abates  on  the  entry  of  judgment  of  dissolution  in  an 
auction  subsequently  brought  by  the  Attorney-  Qeneral  in  another  departfnent  — 
temporary  receivers  in  each  proceeding — pouters  and  duties  in  respect  to  the 
assets.^  After  the  Superintendent  of  Banks  had  taken  possession  of  the 
assets  of  a  banking  corporation,  and  had  requested  the  Attorney  General  to 
bring  an  action  for  its  dissolution  on  the  ground  of  its  insolvency,  a  majority 
of  its  directors  instituted  a  proceeding  in  the  first  department  for  a  volun- 
tary dissolution  of  the  corporation,  in  which  proceeding  temporary  receivers 
were  appointed.  Subsequently  the  Attorney -General  brought  an  action  in 
the  second  department  to  dissolve  the  corporation,  in  which  other  and  dif- 
ferent persons  were  appointed  temporary  receivers.  On  an  appeal  in  the 
action  brought  by  the  Attorney -General,  the  appointment  of  the  receivers 
in  that  action  was  set  aside,  and  the  appointment  of  the  receivers  in  the 
proceeding  in  the  first  department  was  affirmed.  Subsequently  a  judg- 
ment of  aissolution  of  the  corporation  was  eutere<l  in  the  action  brought 
by  the  Attorney -General,  which  was  affirmed  on  appeal,  but  the  Appellate 
Division  then  stated  that  no  permanent  receivers  should  be  appointed  until  the 
proceeding  in  the  first  department  for  a  voluntary  dissolution  was  termi- 
nated. iHOt withstanding  this  decision  of  the  Appellate  Division  in  the 
second  department,  the  court  at  Special  Term,  in  that  department,  directed 
that  a  judgment  be  entered  dissolving  the  corporation  and  appointing  as 
permanent  receivers  the  persons  who  had  been  theretofore  appointed  the 
temporary  receivers  in  that  department.  Subsequently,  the  Appellate 
Division  of  the  second  department,  on  a  motion  to  resettle  its  previous 
order  of  affirmance,  forbade  the  appointment  of  permanent  receivers  until  the 
proceeding  in  the  first  department  had  been  either  discontinued  or  dis- 
missed, and  upon  motion  at  Special  Term  the  judgment  entered  in  the 
second  department  was  amended  by  striking  out  the  direction  for  the 
appointment  of  permanent  receivers,  *and  substituting  a  direction  that  the 
Attorney -General  might  apply  at  the  foot  of  the  judgment  for  such  appoint- 
ment when  the  proceeding  in  the  first  department  was  either  dismissed  or 
discontinued. 

It  appeared  that  the  persons  who  had  been  appointed  temporary  receivers 
in  the  second  department  held  some  of  the  assets  of  the  bank,  and  that  the 
Superintendent  of  Banks  held  other  assets  of  the  bank,  which  he  had  not 
turned  over  to  either  set  of  receivers. 

Held,  that  the  proceeding  for  a  voluntary  dissolution,  taken  in  the  first 
department,  abated  by  the  entry  of  a  judgment  of  dissolution  of  the  cor- 
poration in  the  action  brought  by  the  Attorney- General  in  the  second 
department; 

That  while  both  sets  of  temporary  receivers  had  ceased  to  be  active  receiv- 
ers for  the  purpose  of  procuring  other  assets,  it  was  their  duty  to  protect 
the  assets  which  they  had  received,  until  they  were  taken  out  of  their  pos- 
session by  an  order  of  the  court; 

That  the  receivers  appointed  in  the  first  department  no  longer  had  any  title 
under  which  they  could  compel  the  re<^ei vers  appointed  in  the  second  depart 
ment,  or  the  Superintendent  of  Banks  to  turn  over  any  assets  of  the  bank  to 
them.    Matter  of  Murray  Hill  Bank ", 318 

BANKRUPTCY  —  Banking  corporation  —  a  proceeding  in  one  departtnent 
for  its  voluntary  dissolution  abates  on  the  entry  of  judgment  of  dissolution  in 
an  action  subsequently  brought  by  the  Attorney -Generalin  another  department  — 
temporary  receivers  in  each  proceeding — putters  and  duties  in  respect  to  the 
assets. 

See  Matter  of  Murray  Hill  Bank 318 

Guaranty  against  loss  by  insolvent  di'btoj's  —  duty  as  to  disclosure  of  tJie 

insolvency  of  a  debtor  —  delay  in  giving  n/dice  of  rcscimon. 

See  American  Credit  Co.  v,  Wimppheimer 4d8 

BAB: 

See  Judgment. 
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3£NEFICIABiT — Societies,  for  purposes  of  insurance . 

See  Insurance.  paob. 

BILLS  AND  NOTES  —  Equitable  set-off,  arising  from  the  discount  by  a  barik 
for  a  depositor  of  notes  which  mntured  after  his  death — fraudulent  representa- 
tions as  to  solvency  —  rescission  —  an  allegatian  as  to  a  mutual  mistake  may  be 
disregarded. 

See  Peyman  v.  Bowery  Bank •   433 

BOARD  •—  Cf  county  officers. 
See  County. 

BOND  —  B&rul  by  a  city  contractor  to  pay  employees  and  materialmen — privity 
beticeen  tfie  promisee  and  tlie  party  to  be  benefited  is  necessary.^  1.  A  bond 
e:...x.utcd  to  w  city  by  a  contractor,  conditioned  that  the  contractor  shall  pay  his 
employees  and  materialmen,  and  providing  that  any  one  of  them  to  whom 
the  contractor  shall  be  indebted  may  bring  an  action  upon  the  bond  for  the 
recovery  of  the  sum  due  him,  in  the  same  manner  as  if  such  person  was  a 
party  named  in  the  instrument,  will  not  sustain  a  suit  thereon  by  an  employee 
or  materialman  in  the  absence  of  a  provision  of  the  city  charter  giving  that 
right.  There  must  be  not  only  an  intent  to  give  a  right  of  action,  but  some 
privity  between  the  promisee  and  the  party  to  be  benefited  to  sustain  it. 

The  fact  that  the  city  charter  gives  the  common  council  general  powers 
to  make  ordinances,  not  inconsistent  with  the  laws  of  the  State,  for  the  good 
government  of  the  city  and  the  benefit  of  trade  and  commerce,  and  to  make 
such  other  ordinances  as  may  be  necessary  to  carry  into  effect  the  power 
given  to  the  common  council  by  the  charter,  is  not  suflicient. 

Lyth  t.  Kingston 11 

2. An  extension  of  time  discharges  ths  surety.^  Where  such  a  bond  obli- 
gates the  contractor,  as  principal,  to  pay  the  price  of  all  materials  purchased 
by  him  when  '*  the  same  shall  become  due,"  and  a  materialman,  instead  of 
enforcing  the  obligation  as  of  that  time,  extends,  without  the  consent  of  the 
sureties,  the  time  of  payment  to  the  contractor  by  accepting  his  negotiable 
notes  for  the  surrender,  the  liability  of  the  sureties  has  been  altered  and  the 
time  extended,  and  the  materialman  cannot  recover  against  the  sureties.     Id. 

Proof  required  to  overcome  the  presumption  of  a  consideration  arising 

from  the  seal — forbearance  to  sue  —  the  fraud  of  the  principal  upon  a  surety 
does  not  pr^udice  the  obligees —  no  mutual  mistake,  where  one  party  is  ignorant  j 

of  (lie  facts  —  bond  not  limited  by  a  scfiedule  annexed.  I 

See  Rothschild  v,  Frank 899  i 

BROOKLYN  —  Mayor  of  Brooklyn  —  discretion  in  granting  a  license  to  an 
athletic  club  —  prizefighting  —  an  incorrect  reference  in  an  ordinance  to  the  dty 
charter,  disregarded. 

See  People  ex  rel.  Cumisky  t.  Wurster 556 

BUBDEN  OF  PROOF : 

See  Evidence. 

CALENDAR  PRACTICE  —  Practice  in  the  first  judicial  district  where  a 
CHtte  luis  been  transferred  by  the  new  Cofistitution  from  the  Superior  to  the 
Supreme  Court  —  motion  to  add  it  to  the  calendar  as  Itft  off  by  mistake,  or  filing 
note  of  issue  and  service  of  notice  of  tnal. 

See  FiNELiTE  V.  Dorian 125 

CARRIER— 5y  land. 
See  Railroad. 

By  water. 

See  Shipping. 

CAUSE  —  Of  an  accident. 
See  Negligence. 

CERTIORARI —  County  Laic  —  the  action  of  a  board  of  supervisors  in  estalh 
lishing  a  fire  district  is  legislatire  —  it  cannot  be  reviewed  by  certiorari. 

See  People  ex  rel.  O'Connor  t.  Supervisors 606 

7ax  —  overvaluation  —  objection  to,  confined  to  grounds  of  illegality  and 

Ofoervaluation. 

See  People  ex  rel.  Broadway  Imp,  Co.  v.  Barker 412 
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CHABOE  —  Of  thejildge. 
See  Trial. 

Upon  lands  devised. 

See  Will. 
CITY: 

See  Municipal  Cohporation.  paob. 

CrVHi  SERVICE  —  ami  service  legislation  —  the  constitutional  provisions 
are  self -executing.^  1.  The  provisions  of  section  9  of  article  5  of  the  Consti- 
tution of  1894,  relative  to  the  civil  service,  are  self -executing  and  are  not 
dependent  upon  the  action  or  nonaction  of  the  legislative  body. 

CmTTEDElIf  V.  WURBTER 488 

2.  They  were  enacted  in  contemplation  ofeoeisting  statutes — all  appoint- 
ments mtist  be  made  by  competitive  examinatix>n,  as  far  as  practicable.]  The 
Constitution  of  189i  was  enacted  in  contemplation  of  the  then  existing  civil 
service  statutes,  but  those  statutes  are  not  conclusive  as  to  the  method  in 
which  appointments  or  promotions  in  the  civil  service  are  to  be  made;  and, 
in  so  far  as  the  classification  of  appointments  to  office  under  them  was  dis- 
cretionary, the  provisions  of  the  Constitution  have  superseded  the  statutes 
and  require  that  all  appointments  in  the  civil  service  shall  be  made  by 
competitive  examination  "so far  as  practioiblc."    Id. 

3.  Ths  Governor  and  the  mayors  of  cities  are  not  the  final  arbiters 

of  the  qv^tion.]    The  fact  that  those  statutes  imposed  upon  the  Governor  . 
and  the  mayors  of  cities  the  assignment  of  appointees  to  various  classes  did 
not  constitute  those  officers  the  linal  arbiters  of  the  question,  whether  or  not 
in    any  particular   case  an  examination  or  competitive    examination  was 
practicable.     Id, 

4.  Review  by  the  court.]    The  Legislature  could  impose  the  duty  of 

classification  upon  other  officers;  and,  although  the  duty  is  undoubtedly  an 
administrative  one,  if  the  action  of  the  administrative  officer  conflicts  with 
the  Constitution,  the  courts,  when  the  question  is  brought  before  tliera, 
must  hold  his  action  void.  To  this  extent  only  can  the  courts  review  the 
administrative  action  of  such  an  officer.     Id. 

5.  Practicability  of  competitive  examinations  is  a  question  of  law.] 

When  the  particular  character  and  functions  of  an  office  or  position  are 
ascertained,  the  question  whether  competitive  examination  or  appointment 
for  that  place  is  practicable  or  not  is  one  to  be  determined  by  the  court  as  a 
matter  of  law,  in  the  light  not  only  of  the  proof,  but  of  common  knowledge 
as  applied  to  the  subject-matter.     Id. 

6.   Presumption  that  an  administrative  officer  has  done  his  duty.]    It 

will  be  presumed  that  an  administrative  officer,  in  determining  the  ques- 
tion whether  an  examination  of  a  candidate  for  office  is  practicable,  htis 
done  his  duty,  subject  to  the  rule  that  under  the  Constitution  competitive 
examination  is  the  rule  and  exemption  therefrom  the  exception.    Id. 

7.  Positions  which  may  be  filled  by  competitive  examinations.]    It  is 

practicable  to  fill,  by  competitive  examination,  such  positions  as  a  clerk  to 
committees  in  the  board  of  aldermen,  a  dockmaster  in  the  department  of 
finance,  a  chief  clerk  in  the  department  of  audit,  a  law  clerk  in  the  depart- 
ment of  law,  a  surveyor  in  the  department  of  assessment,  a  finance  clerk  in 
the  department  of  health,  a  license  fee  collector  in  the  fire  department,  a 
secretary  in  the  department  of  buildings,  a  stamp  clerk  in  the  water  bureau 
department  of  city  w^orks,  and  a  license  clerk  or  deputy  license  clerk  in 
the  city  clerk's  office.     Id. 

8.  Confidential  positions,]    It  is  possible  that  a  warrant  clerk  to  the 

comptroller,  whose  duty  it  is  to  present  warrants  to  the  comptroller  for  sig- 
nature, may  be  deemed,  a  confiaential  clerk,  and,  therefore,  exempt  from 
competitive  examination;  but,  assuming  this  to  be  so  the  comptroller  cannot, 
by  appointing  a  large  number  of  warrant  clerks,  divide  a  duty  which  is 
confiaential  and  in  this  manner  obtain  exemption  for  all  and  evade  com- 
pliance with  the  State  Constitution  and  the  civil  service  statute. 

Semble,  that  there  may  be  confidential  positions  of  such  a  nature  that  the 
incumbent  would  not  be  exempt  from  a  civil  service  examination.     Id, 
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OODE  OF  CIVIL  PBOGEBXTRE  — §  191  — Motian  for  leave  to  appeal  to 
the  Court  of  Appeals — the  questions  toberemewed  must  be  definitely  and  con- 
cisely stated. 

See  Harroun  «j.  Brush  Electric  Light  CJo 19 

§440  —  Presumption  that  judicial  proceedings  are  regular — an  order 

for  publication  presumed  to  have  been  made  by  a  judge  and  not  by  the  court. 

See  LowERRB  v,  Owens 215 

§  440  —  Service  by  publication  —  a  copy  of  the  order  of  publication  must 

be  served,  without  tJie  Stat^. 

Ste  LuDDEN  V.  Degener 397 

§  443  —  Service  by  publication  —  a  copy  of  tJie  order  of  publica-tion  must 

be  served,  without  the  State. 

See  LuDDEN  V.  Degener 397 

§  724  —  Inherent  power  to  open  judgments. 

See  Donnelly  v.  Mc Ardle 217 

§  881  —  Matrimonial  action  —  husband  cannot  testify  as  to  the  adultery 

of  his  wife  —  evidence  that  an  attorney  has  attempted  to  influence  a  witness 
improperly  —  contradicting  the  statement  made  by  a  witness  on  cross-examina- 
tion —  equity  rule  as  to  disregarding  improper  evidence. 

See  Col  WELL  v.  Col  well 80 

§  999  —  ^eto  trials  wliere  probate  issu^  are  tned  in  the  Supreme  Court 

—  appeal. 

See  Matter  of  Laudy 160 

S  1003  —  New  trials  wJiere  probate  issues  are  tried  in  the  Supreme  Court 

—  appeal. 

See  Matter  of  Laudy 160 

§  1219,  subd.  2 — Rights  under  a  special  appearance — demanding  notice 

vf  a  reference  upon  an  application  for  judgment. 

See  Arkenbukoh  v.  Arkenburgh 367 

§  1347  —  New  trials  where  p7*obate  issues  are  tried  in  the  Supreme  Court 

—  appeal. 

See  Matter  of  Laudy 160 

§  1434  —  Neivspaper  —  what  is,  within  the  fneaning  of  tJie  Code  relative 

to  judicial  sales. 

See  Williams  v.  Col  well 26 

§  1771  —  Action  for  a  separation — power  of  the  court  to  subsequently 

change  tlie  alimony. 

See  Tonjes  v.  Tonjes 542 

§  2960  —  Municipal  Court  of  RocJvester  —  can  grant  to  the  plaintiff  but 

a  single  adjournment,  rwt  to  exceed  eight  days  —  waive7\ 

See  Morris  v.  Hays 8 

§  3015  — A  case  is  not  before  a  justice  for  decision  while  he  waits  for 

briefs  to  be  Jiled. 

See  Babin  v.  Ensley 548 

§  3236 —  Munici}xd  Court  of  "Rochester —  can  grant  to  the  plaintiff  but 

a  single  a<fjotirnment,  not  to  exceed  eight  days —  waiver. 

See  MoKHis  V.  Hays 8 

[See  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  ante,  in  this 
volume.] 

CODE  OF  CBn/CINAL  PROCEDTTBE  —  §  274  —  ^  justice  of  the  peace 
— jun'tfdiction  of  oner  the  offense  of  disturbing  an  assemblage  fnet  for  religious 
worship  —  scope  of  the  word  '*  crinie,"  as  used  in  the  Code  of  Criminal  Procedure. 

See  SteInert  v.  Sobey    505 

[See  table  of  sections  of  the  Code  of  Criminal  Procedure  cited,  ante,  in 
this  volume.] 

COJ^JBION  ~  At  sea. 

See  Shipping, 
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OOMMISSIONEB—  Of  excise. 
See  Excise. 

COIOCISSIONS—  Of  receivers. 
See  Receiver. 

COMMON  CABBIEB: 

See  Railroad. 

COMPLAINT: 

See  Pleading. 

CONDITION  —  In  a  contract. 
See  Contract. 

In  insurance  policies. 

See  Insurance.  paob. 

CONFLICT  OP  ULW-^  Lease  of  coal  lands  in  a  foreign  State  —  a  construc- 
tion giveti  by  the  New  York  courts  governs. 

/&«j  Genet  t?.  D.  «&  H.  C.  Co 177 

CONSIDERATION—  Of  eontracU. 
See  Contract. 

Proof  required  to  overcome  the  presumption  of  a  consideration  ansing 

from  the  seal. 

Sec  Seal. 

C0NSTITT7TI0NAL  ULW— Provisions  of  the  Public  Health  Law,  that  one 
convicted  of  a  felony  shall  not  tliereafter  pra^ctice  medicine  —  t?iey  are  constitu- 
tional as  to  subsequent,  but  not  as  to  prior,  conricfions.]  The  provisions  of 
section  158  of  the  Public  Health  Law  (Chap.  661,  Laws  of  1893,  as  amended 
by  chap.  398,  Laws  of  1895),  enacting,  among  other  things,  that  any  person 
who,  after  conviction  of  a  felony,  snail  attempt  to  practice  medicine,  or 
shall  so  practice,  shall  be  guilty  of  a  misdemeanor,  constitute  a  lawful  exer- 
cise of  the  police  powers  of  the  State,  in  so  far  as  they  operate  prospectively 
upon  persons  convicted  of  felony  after  the  passage  of  the  acts. 

They  are  unconstitutional  in  so  far  as  they  apply,  by  their  terms,  to  per- 
sons so  convicted  before  the  law  went  into  operation,  as  it  is  not  within  the 
power  of  the  Legislature  to  deprive  a  class  of  persons,  otherwise  lawfully 
engaged  in  the  exercise  of  a  right,  of  that  right  because  of  past  occur- 
rences, many  of  which  may  be  in  no  wise  associated  with  their  professional 
pursuits. 

As  to  the  Jatter  class,  the  provisions  conflict  with  subdivision  1  of  section 
10  of  the  Constitution  of  the  United  States,  forbidding  the  States  to  pass 
any  ex  post  facto  law,  or  one  in  the  nature  of  a  bill  of  attainder,  or  of  pains 
and  penalties.    People  t>.  Hawker 188 

Civil  service  legislation  —  the  constitutional  provisions  are  self-executing 

—  they  were  enacted  in  contemplation  of  existing  statutes  —  all  appointments 
must  be  made  by  competitive  examination,  as  far  as  practicable —  the  Governoi' 
and  the  mayors  of  cities  are  not  the  final  arbiters  of  the  question  —  review  by  the 
court — practicability  of  competitive  examinations  is  a  question  of  law — pre- 
sumption that  an  administrative  officer  Jkos  done  his  duty — positions  which 
may  be  filled  by  competitive  examinations  —  confidential  positions. 

See  Chittenden  v.  Wurster 483 

CONSTRUCTION  —  Of  constitutional  piwisions. 
See  Constitutional  Law. 

Of  contracts. 

See  Contract. 

Cf  deeds. 

See  Deed. 

Cf  statutes. 

See  Revised  Statutes. 
See  Session  Laws. 
See  Statute. 

€f  wills. 

See  Will. 

App.  Div.— Vol.  XIV.        81 
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OONTSACT — Ouaranty  against  Iom  by  imoitent  debtors — duty  as  to  dis- 
closure of  the  insolvency  of  a  debtor  —  delay  in  giving  notice  of  rescission,]  1. 
In  an  action  brought  to  procure  the  cancellation  of  a  bond  issued  in 
October,  1894,  by  the  plaintiff,  a  corporation  which  insured  merchants 
against  loss  arising  out  of  the  insolvency  of  their  debtors,  it  appeared  that 
the  plaintiff  had  already,  in  October.  1893,  insured  the  defendants  for  one 
year,  expiring  October  31,  1894.  The  bond  of  October,  1898,  described 
what  was  meant  by  insolvency,  and  contained  a  condition  that  unless  notifi- 
cation of  a  loss  was  given  within  twenty  days  after  knowledge  of  the  insol- 
vency of  a  debtor,  the  claim  should  be  barred.  The  bond  of  October,  1894, 
covering  one  year  from  the  1st  day  of  November,  1894,  contained  the  further 
statement,  not  in  the  bond  of  October,  1893,  "except  that  in  cases  of 
receivership,  insolvency  shall  date  from,  and  amount  of  loss  must  be  shown 
by,  final  decree  of  court  in  the  receivership  proceedings."  On  October  22, 
1894,  to  the  knowledge  of  the  defendants,  a  majority  of  the  directors  of  a  bat 
company,  which  was  their  debtor,  petitioned  for  its  dissolution,,  and  on  the 
twenty  ninth  day  of  Uctober  the  defendant  Adolph  Wimpfheimer  was 
appointed  one  of  its  temporary  receivers. 

On  the  26th  day  of  October.  1894,  a  person  named  Bab.  an  agent  of  the 
plaintiff,  called  upon  the  defendants  in  order  to  secure  a  renewal  of  the  first 
bond,  and  had  an  interview  with  Wimpfheimer,  who  renewed  the  bond,  not 
telling  him  of  the  hat  company's  condition.  Subsequently,  on  the  8d  day  of 
November,  1894,  the  defendants  notified  the  plaintiff  that  a  temporary 
receiver  of  the  hat  company  had  been  appointed,  and  that  they  were  its 
creditors  in  the  sum  of  $d,20(^.  On  March  1^,  1895,  a  final  order  w'as  entered 
in  the  action  to  dissolve  the  hat  company,  and  thereupon  the  plaintiff  took 
steps  to  rescind  the  bond  and  tendered  back  the  premium  which  it  had 
received. 

Held,  that  the  plaintiff  had  not  made  out  a  case  for  the  cancellation  of  the 
second  bond  upon  the  ground  of  a  fraudulent  concealment; 

That  the  rule  of  full  disclosure  applicable  to  insurance  policies  did  not 
apply  to  this  contract  of  guaranty,  and  that  the  parties  must  be  deemed  to 
have  been  acting  on  equal  terms; 

That  the  defendants  were  not  bound  to  declare  to  Bab  the  indebtedness 
and  threatened  insolvency  of  their  debtor,  and  were  not  guilty  of  fraud  in 
failing  to  do  so; 

That  as  the  plaintiff  was  notified  of  the  insolvency  of  the  debtor  to  the 
defendants  on  tlie  3d  day  of  November,  1894,  especially  in  view  of  the  fact 
that  there  was  no  certainty  that  the  final  decree  of  court  would  be  entered  in 
the  receivership  proceedings  relative  to  the  hat  company  during  the  life  of 
the  renewal  bond,  the  plaintiff's  delay  until  March  22,  1895,  to  take  steps  to 
rescind,  amounted  to  a  waiver,  if  not  to  a  ratification,  of  the  renewal  bond, 
and  it  was  consequently  gifilty  of  laches,  which  estopped  it  from  canceling 
the  bond.    Ahericait  Credit  Co.  v.  Wimpfheimer 4fl6 

2.  Practical  construction  by  acts  of  the  parties — joint  adventurers — 

accounting  as  among  partners — a  release  by  one  associate  renders  him  liable 
to  the  others.]  In  1883  the  plaintiff  and  the  defendants  entered  into  an  agree- 
ment which  recited  that  the  parties  had  agreed  to  make,  sell,  use  and  other- 
wise dispose  of  certain  patents  and  improvements  which  they  had  theretofore, 
or  should  thereafter,  make  or  become  possessed  of,  for  their  *'  joint  equal 
and  mutual  benefit,"  and  provided  that  the  contracting  parties  "agree  and 
bind  themselves  and  legal  representatives  that  all  busmess  hereunder  shall 
be  in  accordance  with  their  joint  consent,  and  for  their  equal  benefit  and 
profit." 

In  1884  and  1886  the  defendants  granted  licenses  for  the  use  of  a  certain 

{)atent  issued  to  them,  the  licensee  agreeing  to  pay  certain  royalties.  The 
icensee  paid  all  royalties  due  under  the  licenses  until  1892,  when  it  refused 
to  do  so,  whereupon  the  defendant  Skidmore  sued  for,  and  obtained,  his 
share  of  the  royalties,  due  for  the  years  1891  and  1892,  from  the  licensee, 
but  the  defendant  Harman,  who  was  an  employee  of  the  licensee,  did  not 
receive  his  share  of  such  royalties  because  he  executed  a  release  thereof  to  the 
licensee. 
In  an  action  brought  for  an  accounting  under  the  agreement,  it  w^as 
Hdd,  that  the  action  was  maintainable; 
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That,  although  the  agreement  was  not  full  or  definite,  the  parties,  by  acting 
under  it  for  eight  years,  and,  without  any  disagreement,  dividing  between 
them  all  moneys  derived  from  the  patent  and  improvements,  had  ^iven  a 

Sractical  construction  to  its  provisions  which  they  would  not  be  permitted  to 
isavow; 

That,  if  the  agreement  did  not  create  a  technical  partnership,  it  was.  at 
least,  a  joint  adventure  entered  into  for  the  mutual  profit  of  the  parties,  giv- 
ing rise  to  relations  between  the  parties  of  the  same  confidential  and  fiduciary 
character  as  existed  between  copartners,  and  that  the  rights  and  liabilities  of 
the  parties  would  be  determined  upon  the  same  principles  as  are  applied 
by  courts  of  equity  in  partnership  cases; 

That  the  action  of  the  defendant  Harman,  in  releasing  his  share  of  the 
royalties  to  the  licensee,  was  a  breach  of  his  trust  duty  to  his  co-adven- 
turers, because  of  which  he  became  liable  under  the  agreement  to  account 
to  them  for  the  damage  which  they  had  suffered  thereby. 

O'Hara  v.  Harhak 167 

3.  Guaranty  of  collection.^    An  instrument,  executed  upon  the  sale 

of  a  note  made  in  the  State  of  E^ansas,  accompanied  by  a  mortgage  or 
trust  deed  covering  lauds  in  that  State,  stated  that  in  consideration  of  said  sale 
the  parties  signing  the  instrument  *'  guarantee  the  collection  in  full  of  the 
note,  with  seven  per  cent  interest  on  same,  upon  the  following  conditions: 
First.  In  case  of  a  default  in  the  payment  of  said  note,  or  interest  due  on 
same,  or  a  failure  to  comply  with  the  requirements  named  in  the  trust  deed 
securing  said  note,  the  holder  of  said  note  shall,  at  the  request  of  the  under- 
signed, at  once  forward  said  note  and  trust  deed  for  collection.  Second.  Said 
trust  deed  shall  be  foreclosed  in  the  usual  course  provided  by  law,  and  the  land 
sold.  In  case  there  is  no  bid  sufiUcient  to  cover  the  debt  and  costs,  the  land 
described  in  the  trust  deed  may,  at  the  option  of  the  undersigned,  be  bid  in  in 
the  nam  3  of  the  holder  of  this  note.  Third.  In  case  the  land  is  so  purchased, 
the  undersigned  hereby  bind  themselves  to  take  full  charge  of  said  land  and 
sell  same  within  two  years  after  the  above -described  note  matures;  and  in  case 
said  land  does  not  sell  for  a  sufficient  amount  to  pay  the  debt  in  full,  to  make 
good  and  pay  any  deficiency." 

Held,  that  the  instrument  was  not  an  absolute  guaranty  of  the  payment 
of  the  note,  but  merely  a  guaranty  of  its  collection; 

That  the  conditions  annexed  to  such  guanmty  were  conditions  in  favor 
of  the  guarantors,  imposing  no  obligation  upon  them,  but  merely  giving  them 
privileges,  and  not  obliging  them  to  do  anything  so  far  as  the  holder  of 
the  note  was  concerned ; 

That  the  guarantors  were  not  obliged  to  take  the  burden  of  suing  upon  the 
note  or  foreclosing  the  mortgage,  and  were  only  bound  to  take  charj|;e  of, 
and  sell,  the  land  in  case  the  land  should  be  bid  in  upon  foreclosure  in  the 
name  of  the  holder  of  the  notes.    Jackson  t.  Decker 415 

4. Duty  of  the  creditor  to  proceed  with  reasonable  diligence  against  the 

principal  debtor  —  duty  in  the  case  of  foreign  notes  secured  by  foreign  mo7'tgages.^ 
A  guarantor  for  collection  merely  guarantees  that  the  debt  will  be  paid  ii 
the  principal  be  prosecuted  with  reasonable  diligence,  and  the  guarantor  is 
discharged  from  all  liability  where  the  creditor  fails  to  exercise  such  diligence. 

This  doctrine  is  largely  controlled  by  the  nature  of  the  security  and  the  resi- 
dence, perhaps,  of  the  parties;  but  where  a  note  is  purchased  with  the  knowl- 
edge that  it  IS  made  by  a  non-resident,  and  that  it  is  secured  by  lands  in  a 
distant  State,  there  can  be  no  excuse  for  unreasonable  delay  in  pursuing  the 
principal  debtor.     Id. 

5.  Guaranty  of  payment.]    A  guaranty  of  a  note  in  the  words,  ''We 

further  guarantee  the  payment  of  the  Interest  as  it  matures  on  the  principal 
sum  of  said  loan  until  the  said  principal  is  paid,"  is  a  promise  enforcible  at 
once  upon  a  default  by  the  maker  in  paying  interest  which  has  become  due 
Id. 

6. Lease  of  coal  lands  in  a  foreign  State  —  a  construetion  given  by  the 

New  York  courts  governs. ]  Where  an  instrument,  referred  to  as  a  lease,  reciting 
that  the  lessor  has  leased  "all  the  coal  contained  in,  on  or  under"  a  certain 
parcel  of  land,  and  providing  for  the  mining  of  the  coal  by  the  lessee,  has  been 
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OONTSACT—  Continued, 

construed  by  the  Court  of  Appeals  of  the  State  of  New  York  as  merely  an 
executory  contract  for  the  sale  of  coal  to  be  mined,  such  construction  will 
prevail  over  parol  evidence  of  iudicial  experts  and  the  decisions  of  the 
courts  of  Pennsylvania,  where  the  land  is  situated,  to  the  effect  that  the 
instrument  is  a  conveyance,  and  that  it  devolves  upon  the  lessee  the  owner- 
ship of  the  coal  in  place  and  unsevered  from  the  land. 

Genet  t?.  D.  &  H.  C.  Co 177 

7. Co^iversion.]    Where  an  executory  contract  for  the  mining  of  coal, 

made  in  the  form  of  a  lease,  contemplates  that  all  the  coal  to  be  mined,  and 
deemed  merchantable,  shall  be  only  such  as  will  pass  over  a  screen  having 
a  one-half  inch  mesh,  and  that  all  which  falls  through  the  screen  shall  be  con- 
sidered as  mine  waste  or  "culm,"  the  latter  product  remains  the  property  of 
the  lessor;  and  where  it  appears  that,  by  reason  of  discoveries  and  inventions 
made  subsequent  to  the  lease,  this  culm  was  converted  by  the  lessee  into  small 
coal  denonimated  pea  coal,  buckwheat  and  birdseye  coal,  and  became  a  valu- 
able article  of  merchandise,  the  lessor  is  entitledto  recover  its  value  of  the 
lessee  ;  and  where  such  small  coal  is  known  to  the  leasee  to  have  a  value,  and 
is  taken  by  it  without  the  knowledge  of  the  lessor,  its  owner,  is  never  accounted 
for,  nor  offered  to  be  accounted  for,  the  taking  is  not  innocent,  but  is  wrong- 
ful.  Id, 

8. Measure  of  damages. 1^    The  ordinary  measure  of  damages  applicable 

in  cases  of  trover  and  conversion,  or  in  actions  of  assumpsit  upon  an  implied 
promise  to  pay,  applies  to  such  a  case,  and  the  lessor  is  entitled  to  recover  the 
value  of  the  product  which  would  have  passed  through  the  one-half  inch  mesh 
as  of  the  time  and  at  the  place  where  the  coal  was  taken  or  used  by  the  lessee, 
as  the  bringing  of  this  small  coal  to  the  surface  of  the  earth  and  running  it 
through  machinery  of  the  lessee  in  the  same  way  as  other  coal,  was  a  necessary 
incident  of  the  operation  of  mining  other  coal  of  larger  sizes  for  which  the 
lessee  was,  by  the  terms  of  the  lease,  to  pay.     Id. 

9. Evidence  of  value.]  Where,  under  the  proper  construction  of  a  con- 
tract, such  small  coal  remains  the  property  of  the  lessor,  the  lessee  cannot 
show  by  a  witness  the  fair  market  royalty  paid  for  pea  and  buckwheat 
coal,  in  connection  with  leases  or  contracts  oy  which  the  right  to  take  other 
and  larger  sizes  of  coal  is  granted.     Id. 

Application  of  a  loan,  by  the  lender  —  acquiescence  therein —  what  i>  a 

sufficient  consideration  for  an  agreement  to  extend  the  time  of  payment —  tchen 
the  entry  of  a  judgment  of  foreclosure  is  not  a  bar  to  the  agreement. 

aee  Campbell  r.  New  York  Life  Ins.  Co. 611 

Partnership  —  a  promise  by  one  partner  to  look  to  a  continuing  partner 

— consideration  of  an  assignment  by  a  retiring  partner  to  the  laUer  of  his  inter- 
est in  the  firm  —  assumption  of  an  individual  liability. 

See  Matherson  v.  Belden 51ft 

Bond  by  a  city  contractor  to  pay  employees  and  materialmen — privity 

between  the  promisee  and  the  party  to  be  benefited  is  necessary  —  an  extension  of 
time  discharges  the  surety. 

/Sfed  Lyth  r.  Hinoston 11 

Municipal  liability  for  tJie  aH  of  an  independent  contractor  —  effect  of 

the  citjfs  retaining  the  right  to  supei^cise  the  work  —  damages  for  a  permanent 
encroachment — failure  to  protest. 

See  QoLDSCHiiliD  v.  Mayor 185 

Loan — services  of  attorneys  ifi  tlie  matter  —  their  retainer  a  question  of 

fact  —  insistance  upon  a  receiver's  clause  in  the  mortgage. 

See  Richards  p.  Washburn 237 

Negligence — a  city  cannot  delegate  to  an  independent  contractor  its  duty 

to  safe-guard  an  excavation  in  a  street -^eoninbutory  negligence. 

See  ScANLON  «.  Crrv  op  Watertown 1 

A  party  to  a  contract,  himself  in  default,  cannot  set  up,  as  a  counter- 

daim,  the  failure  of  the  other  party  to  continue  thereafter  to  perform  it. 

See  Johnson  r.  Tynq 270 


Digitized  by 


Google 


INDEX.  645 

OONTRACT  -—  Continued.  fags. 

RigJtt  of  a  tenant  to  remote  fixtures  —  effect  of  the  aceeptance  of  a 

renewal  of  the  leofie  —  oral  agreement  as  to  the  remoml  of  the  fixtures. 

See  Stephens  r.  El.y 202 

Rescission  in  the  case  of  fraudulent  representations  as  to  solvency  —  an 

<illegation  as  to  mutual  mistake  disregarded. 

See  Peymak  v.  Bowery  Bank 482 

Benefit  corporation  —  contract  to  assume  the  risks  of  another  corporation 

—  ultra  vires  —  estoppel. 

See  MiLBORNE  r.  Royal  Benefit  Society 406 

Specific  performance  —  where  the  beams  of  the  house  are  inserted  in  the 

VioU  of  the  Jtext  house. 

See  Spero  t.  Shfltz 428 

^^ Agency  —  holding  out  another  as  prina'pal —  undisclosed  principal. 

See  Powers  v.  McLe.\n 92 

Partn4:rship  agreement,  construed. 

See  Davenport  v.  Morrissey •. 586 

Of  general  assignment. 

See  Assignment. 

Of  insurance. 

See  Insurance. 

Of  suretyship. 

See  Principal  and  Surety. 

Of  sale  of  pei'sonul  property. 

See  Sale. 

OONTBIBTrrOBT  NEOLIGENCE : 

See  Negligence. 

CORPORATION  —  Misapplication  of  money  by  the  officers  of  an  insurance 
company  —  to  secure  an  apftcal  by  its  preside?it  found  guilty  of  malfeasance  in 
office.]  1.  The  officers  and  directors  of  a  mutual  benefit  life  association 
have  no  right  to  take  moneys  from  its  '*  security  fund  "  and  transfer  them, 
as  collateral  security,  to  a  surety  company  which  has  become  surety  for 
the  president  of  the  association,  upon  his  appeal  from  a  judgment  for  costs, 
rendered  against  him  in  an  action  brouerht  io  remove  him  from  the  presi- 
dency of  the  dissociation  because  of  malfeasance  in  office. 

MiLBANK  V.  American  Surety  Co 250 

2. Laches.]    A  delay  of  two  years,  during  which  no  proceeding  waa 

taken  by  the  Jissociation  to  recover  such  money,  does  not  justify  the  infer- 
ence that  a  written  settlement  under  seal,  containing  no  reference  to  the 
money  thus  transferred  to  the  surety  company,  contemplated  that  the  money 
was  to  be  applied  in  satisfaction  of  the  judgment,  especially  where  the  former 
president  oi  the  association  also  remained  passive,  although  he  had  a  strong 
motive  for  a(^tivity  because  of  the  injury  done  to  him  by  the  judgment,  and 
of  the  fa(!t  that  it  was  a  lien  upon  property  his  wife  had  sold  under  an 
arrangement  by  which  enough  or  the  purchase  money  to  satisfy  the  judg- 
ment was  retained  by  a  purchaser.     Id. 

8.  Action  against  its  directors  for  a  failure  iofile  an  annual  rejwrt  —  a 

judgment  and  execution  nturned  unsatisfied  against  the  corporation  are  not 
prerequisites.]  Where  an  action  is  brought,  to  recover  the  amount  of  an 
indebtedness  of  a  corporation  to  the  plaintiff,  against  the  directors  of  the  cor- 
poration, on  the  ground  that  they  have  failed  to  make  and  file  a  report,  as 
required  by  section  30  of  chapter  6hh  of  the  Laws  of  1892.  it  is  not  neces- 
sary that  the  complaint  should  allege  that  the  plaintiff  has  recovered  a  judg- 
ment against  the  corporation  and  has  issued  an  execution  thereon  which 
has  been  returned  unsatisfied.     Camp  Manitfacturing  Co.  r.  Reamer 408 

Banking  corpt/ration  —  a  proceeding  in  one  department  for  its  voluntary 

dissolution  abates  on  the  entry  of  judgment  of  disstAution  in  an  action  sid>se- 
quently  brought  by  the  Attorney-Gtneral  in  anot/ier  defxirtment  —  temporally 
receivers  in  each  proceeding  —  j)o\rers  and  duties  in  respect  to  the  assets. 

See  Matter  of  Murray  Hill  Bank 818 
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Corporation  —  an  insurance  company,  Umng  money  for  ten  years  hut  ryot 

insolvent  —  its  right  to  reinsure  its  risks  in  another  c*irporation  and  take  pro- 
ceedings for  a  voluntary  dissolution  —  mandatory  injunction  granted  only  in 
extreme  cases. 

See  Jameson  t.  Hartford  Fire  Ins.  Co 880 

Transfers  by  a  corporation  of  money  and  notes  in  frand  of  creditors — 

they  justify  equitable  relief — an  o^ection  that  a  cause  of  action  is  legal  must  be 
raised  by  answer  or  demurrer  —  right  of  a  tempora/ry  receiver  to  sue. 

See  Stiepel  v.  New  York  Novelty  Co 371 

Assets  of  one  corporation  fraudulently  transferred  to  another —  remedy 

of  a  creditor  of  the  form^er  against  a  receiver  of  tfie  latter  —  a  new  receiver  is 
unnecessary  —  burden  of  proof  as  to  the  fraud. 

See  ScHULZB  v.  Sizbr 274 

Benefit  corporation  —  contract  to  assume  the  risks  of  another  corpora- 
tion —  ultra  vires  —  estoppel. 

See  MiLBORNB  «.  Royal  Benefit  Society.' 405 

To  carry  on  insurance  business. 

See  Insurance. 

See  Railroad. 

OOSTS  —  Extra  allowance  based  upon  an  annuity  —  its  basis  must  be  dearly 
established.}  1.  Where  an  annuitant  is  in  doubt  as  to  his  own  age,  and  pro- 
duces no  satisfactory  evidence  of  his  final  statement  in  regard  to  it,  which 
makes  him  younger  than  it  appears  by  the  affidavits  of  three  people  that  be 
previously  stated  that  he  was,  this  increased  expectation  of  life,  as  bearing 
u))on  the  value  of  his  annuity,  should  not  be  made  the  basis  of  an  increased 
extra  allowance  in  an  action  brought  by  him  to  establish  the  fact  that  his 
annuity  is  charged  upon  certain  lands.     Arthur  v.  Daltok.    (No.  2) !!{► 

2.  Costs,  fees  aivd  commissions  to  a  receiver,  a  party  dtfendant.}    A 

receiver  of  the  property  of  an  annuitant,  who  is  made  a  party  to  an  action 
brought  by  the  annuitant  to  have  his  annuity  declared  a  charge  upon  lands, 
is  not  entitled  to  costs  out  of  the  fund,  but  must  recover  his  fees  and  his  com 
missions  from  the  share  of  the  annuitant.     Arthur  «?.  Dalton.    (No.  1) lOS 

That  an  item  of  damages  is  not  within  the  issues  should  be  called  to  the 

attention  of  the  court 

See  Zimmerman  t».  Long  Island  R.  R.  Co 5® 

Beference  under  the  statute  —  w/ien  a  claim  has  nt>t  been  unreasonably 

resisted. 

See  Anderson  v.  McCann  365 

Effect  of  charging  an  administrator  persofialty  with  costs. 

/&«  Gross  «?.  Moore 353 

COTTNTEBCLAIM: 

See  Set-off. 

COUNTY —  County  Laie  —  tlie  action  of  a  boaid  of  supervisors  in  establisfi' 
ing  a  fire  district  is  legislative  —  it  cannot  be  reviewed  by  certiorari.']  The 
authority  conferred  upon  boards  of  supervisors,  by  section  87  of  the  County 
Law  (Chap.  686  of  the  Laws  of  1892,  as  amended  by  chap.  902  of  the 
Laws  of  1896)  to  establish  fire  districts  outside  of  incorporated  villages,  is 
clearly  a  legislative  power,  and,  being  such,  its  exercise  cannot  be  reviewed 
by  means  of  a  writ  of  certiorari. 

People  ex  rel.  O'Connor  v.  Supervisors 608 

Commission  on  an  application  for  executive  clemency  —  expense  of  the 

employment  of  a  medical  expert  by  tlie  district  attorney  —  a  county  clkarge. 

See  Tompkins  v.  Mayor : 536 

COXTItT  —  Practice  in  the  first  judicial  district  wliere  a  case  has  been  trans- 
ferred by  the  new  Constitution  from  tJie  SnjTerior  to  tJie  Supreme  Court  — 
motion  to  cUUl  it  to  the  calendar  as  left  off  by  mistake,  or  filing  note  of  issue 
and  service  of  notice  of  trial. 

See  Finblite  o.  Dorian 125 
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OOUBT  — '  Contin  ued.  paob. 

Eitrays — special  proceeding  before  a  justice  of  the  peace  —  no  appeal  to 

the  Appellate  Division  —  consent  cannot  confer  jurisdiction. 

See  Matter  of  Rafferty 55 

Of  ^  justice  of  the  peace. 

See  Justice  of  the  Peace. 

CBEDZTOB: 

See  Debtor  and  Creditor. 

CBEDITOB'S  StriT : 

See  Ec^city. 

CKTnfR  —  WTiat  is  a  lottery — dealings  in  foreign  lotteries,  whether  authorized 
or  not  by  a  foreign  goternnient,  are  forbidden  by  tlie  Penal  Code.]  1.  Upon  the 
trial  of  an  indictment  for  the  crime  of  contriving  a  lottery,  it  appeared  that 
the  defendant  and  certain  associates  had  contrived  a  scheme  under  which 
they  claimed  to  deal  in  foreign  government  securities  and  to  have  for  sale 
certain  foreign  lottery  bonds  which  they  proposed  to  sell,  three  bonds  for 
eighty  dollars  (although,  in  fact,  they  could  be  bought  in  the  market  for 
about  one-tenth  of  that  sum).  Upon  the  payment  of  the  second  of  sixteen 
installments,  in  which  the  price  was  to  be  paid,  the  purchaser  was  to  receive  a 
certiticate  specifying  the  securities  by  series  and  number  and  stating  that, 
if  they  were  called  in  for  redemption  before  the  payment  of  the  last  install- 
ment, he  was  to  be  entitled  to  all  the  benefits  of  the  redemption,  but  if  not, 
then  the  right  to  deliver  securities  of  the  same  description,  value  and 
denomination,  but  bearing  a  different  series  and  number,  was  reserved. 
One  government  lottery  bond  (the  nature  of  the  othera  not  being  disclosed) 
provided  for  both  premium  and  redemption  drawings  to  be  made  on  the 
same  day  from  a  **  wheel  of  fortune  A,*'  and  a  "  wheel  of  fortune  B  "  and 
*'C"  respectively.  From  the  benefits  of  the  premium  drawings  the  pur- 
chaser from  the  defendant  was  expressly  cut  off  by  the  terms  of  the  certifi- 
cate. The  defendant  also  retained  the  bonds ;  did  not  expect  to  be  paid  for 
them,  nor  did  he  intend  to  deliver  them,  and  he  also  sold  the  same  bond  to 
several  persons,  taking  the  chance  that  it  would  not  be  redeemed.  The 
certificate,  so  called,  was  nothing  more  than  a  ticket  entitling  its  holder  to 
the  redemption  value,  if  a  bond,  called  for  by  the  ticket,  was  drawn  for 
redemption  in  the  foreign  lottery,  and  if  the  holder  ascertained  that  fact,  an 
event  which  had  never  been  known  to  occur. 

Held,  that  the  defendant  was  properly  convicted,  under  section  825  of  the 
Penal  Code; 

That  the  scheme  of  the  defendant  was  itself  a  lottery,  based  upon  other 
foreign  lotteries  and  made  dependent  upon  the  fact  whether  or  not  a  bond 
called  for  by  a  ticket  was  drawn  for  redemption  in  the  foreign  lottery; 

That  under  the  Penal  Code  it  was  illegal  to  deal  in  lotteries  whether  author- 
ized or  unauthorized  by  a  foreign  government.    People  v.  Wolff 73 

2. Obscene  literature —  the  indictment  need  not  set  out  the  obscene  matter  — 

if  it  does  not,  it  must  state  that  the  matter  is  so  gross  as  to  be  offensive  to  the  court.  ] 
Where  one  is  indicted  under  section  317  of  the  Penal  Code  for  selling  an 
obscene  book,  it  is  only  necessary  to  identify  the  obscene  book  sufllcientTv  in 
the  indictment  to  apprise  the  defendant  what  particular  book  is  intended, 
and  to  aver  its  obscenity,  provided  the  grand  jury  state  upon  the  face  of 
the  indictment  that  the  matter  is  so  gross  Jis  to  be  offensive  to  the  court,  and 
improper  to  be  placed  upon  its  records.  It  is  not  necessary  that  the  nature 
of  the  obscenity  should  be  described  in  general  terms.    People  d.  Kaufman.  805 

3. 7 he  sale,  and  not  tJie  purchase  tliertof  for  another^  is  an  offense.]    A 

person  indicted  for  selling  an  obscene  book  cannot  be  convicted  upon  proof 
that  he  purchased  the  book  for  another,  and  the  defendant  is  entitled  to  have 
the  court,  in  its  charge,  make  this  distinction  clear  to  the  jury.     Id. 

4. Improper  pantomime,  indictable  as  a  public  nuisance.]    A  pantomime, 

symbolical  of  the  retiring  of  a  husband  and  wife  upon  their  wedding  night, 
although  unattended  by  improper  language  or  actual  exposure  of  the  person, 
may  be  indictable  as  a  public  nuisance  where  it  suggests  indecency,  excites 
impure  imagination  and  is  calculated  to  corrupt  public  morals. 

People  v.  Doris 117 
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DAMAGES  —  Elevated  railroads  of  New  York  city — meamre  of  damage*  to 
abutting  oicners.'\  The  measure  of  dnmages,  awarded  to  abutting  owners  of 
property  lying  in  the  lower  part  of  Broadway,  in  the  city  of  New  York,  for 
the  rental  and  fee  values  of  propertjr  damaged  by  the  mamtenance  and  opera- 
tion of  the  elevated  railroads,  considered  and  stat-ed. 

Lazakus  t.  Metropolitan  Ei^vatkd  R.  Co 438 

Elevated  railroade  of  New  York — proof  of  change  in  neighboring  rental 

and  mle  values — an  objection  that  it  is  **not  within  the  issues"  is  good — an 
objection  to  evidence  not  waived  by  giving  similar  evidence  in  rebuttal. 

See  Douglas  r.  New  York  Elevated  R.  R.  Co 471 

Muuicij^il  liability  for  the  act  of  an  independent  contractor  —  effect  of  the 

city's  retaining  the  light  to  supervise  the  work  —  damages  for  a  permanent 
encroachment  — failure  to  protect. 

See  GoLDSCHMiD  v.  Mayor 135 

Negligence  —  a  charge  that  compensation  may  be  made  for  ^*  appre- 
hension "  —  it  is  erroneous  where  no  *'appreliension'*  has  been  shown  —  charge  as 
to  the  amount  of  a  verdict. 

See  Gilbertson  v.  Forty-second  Street  R.  Co 294 

Negligence  —  stretching  a  wire  across  a  sidewalk  —  death  sixteen  months 

after  an  injury  — proximate  cause  —  metuiure  of  damages. 

See  PuRCELL  p.  Lauer 38 

Assessment  of  damages  —  what  may  be  considered  vpon  —  remedy  for  the 

correction  of  an  error. 

See  Hanover  Nat.  Bank  «j.  Am.  Dock  &  Trust  Co 255 

Negligence  —  measure  of  damages  where  an  infant  is  likely  to  recover 

from  his  injuries. 

See  Levitt  r.  Nassau  Electric  R.  R.  Co 83 

That  an  item  of  damages  is  not  within  the  issves  should  be  called  to  the 

attention  of  the  court  —  costs. 

See  Zimmerman  v.  Long  Island  R.  R.  Co 562 

Elements  of  damage  to  an  abutting  owner  from  the  construction  of  a 

railroad. 

See  Carroll  v.  New  York  Elevated  R.  R.  Co 278 

Conversion  —  measure  of  damages  —  evidence  of  value. 

/Sed&ENETr.  D.  &H.  C.  Co 177 

DAKGEBOUS  ICACHINEBY: 

See  Master  and  Servant. 

DEATH : 

See  Homicide. 

DEBTOB  AND  CREDITOB  —  Application  of  a  loan,  by  the  lender  —  acqui- 
escence therein.]  1,  Where  the  owners  of  real  property  procure  a  loan  upon 
mortgage,  and  consent  that  the  money  remain  in  the  hands  of  the  mortgagee 
to  be  advanced  upon  their  orders,  their  acquiescence  in  the  application  by 
the  mortgagee  of  a  part  of  the  loan  to  the  payment  of  interest  on  prior  loans 
made  by  the  mortgagee  to  the  mortgagors,  and  of  taxes  upon  the  mort- 
gaged premises,  is  a  bar  to  an  action  for  damages  brought  by  assignees 
of  the  mortgagors  based  upon  a  claim  that  such  part  of  the  money  has  not 
been  advanced  in  accordance  with  the  agreement. 

Campbell  v.  New  York  Life  Ins.  Co 611 

2.  What  is  a  sufficient  consideration  for  an  agreement  to  extend  the  time 

of  payment.]  An  agreement  by  a  mortgagee  which  has  brought  an  action  to 
foreclose  its  mortgage,  that  it  will  not,  for  a  certain  period,  enforce  by  sale 
any  judgment  of"  foreclosure  which  it  may  obtain  in  the  action,  provided 
that  the  appearance  of  a  non-resident,  the  wife  of  one  of  the  mortgagors,  be 
procured,  and  that  the  parties  to  a  contemplated  lease  of  the  building  situ- 
ate upon  the  mortgag;ed  premises  complete  and  furnish  it  as  a  first-class 
hotel  by  a  specified  tmie,  and  that  on  the  first  of  each  month  one  month's 
interest  at  six  per  cent  be  paid  on  the  judgment  of  foreclosure,  or  until  the 
same  shall  have  been  obtained,  on  the  mortgages  and  on  the  interest  and 
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DEBTOR  AND  CBEDITOB  —  Continued,  Pxoa. 

expenses  then  due,  and  that  on  the  first  day  of  each  January,  during  the 
period  of  the  extension,  or  within  thirty  days  thereafter,  there  shall  be  paid 
one  year's  tax,  which  has  been  longest  due,  and  also  any  assessments  and 
all  premiums  for  insurance,  and  also  the  water  rates,  on  or  before  August 
first  in  each  year  —  is  founded  upon  a  gocd  consideration.    Id. 

3.  When  tTis  entry  of  a  judgment  of  foredoeure  is  not  a  bar  to  th^ 

agreement.]  The  agreement  being  made  in  contemplation  of  the  entry  of 
judgment  of  foreclosure  and  sale,  and  indeed  providing  for  it,  the  fact  that 
such  judgment  is  subsequently  entered  does  not  constitute  a  bar  to  an  action 
by  assignees  of  the  mortgagors  for  damages  alleged  to  have  resulted  from 
the  mortgagee's  breach  of  the  contract  for  the  extension.    Id. 

4.  A  judgment  in  favor  of  creditors  declaring  a  deed  fraudulent,  leaves 

it  operative  as  between  its  parties.]  A  judgment  which  decrees  that  a  deed  is 
fraudulent  as  to  the  creditor  who  has  brought  an  action  to  set  it  aside,  and 
as  to  other  creditors  of  the  common  debtor,  leaves  the  deed  operative  as 
between  the  parties  to  it;  and  where  the  rights  and  remedies  of  such  creditors 
have  been  extinguished  by  lapse  of  time,  the  judgment  does  not  constitute  a 
defect  in  the  title  to  the  premises  covered  by  the  deed.     Knapp  v.  Cra^e.  .  120 

5.  Presumption  that  a  mortgage  is  paid.]    Where  there  is  no  proof  of 

payment  of  principal  or  interest  upon  a  mortgage  for  a  period  of  thirty-four 
years,  which  has  elapsed  since  it  became  due,  the  mortgage  does  not  consti- 
tute a  valid  objection  to  the  title  to  the  property  described  in  it.    Id. 

6.  A  decision   based  on  inconsistent  reasons  is  not  res  adjudicata.] 

Where  inconsistent  reasons  are  advanced  for  a  decision,  it  is  not  res  a^U" 
dicata  as  to  the  facts  involved  in  support  of  either  reason.    Id. 

7.  A  latent  equity  cannot  affect  a  hou&  fide  purchaser]    A  latent  equity 

cannot  prejudice  a  purchaser  for  value  and  without  notice.     Id. 

8.  An  award  by  a  city,  wJien  not  a  payment  in  recognition  of  a  mort- 
gage.'^ In  order  that  a  payment  may  have  the  effect  of  extending  the  time 
withm  which  suit  may  be  brought  upon  a  mortgage,  the  payment  must  be 
made  by  the  party  liable  or  his  authorized  agent,  and  the  payment  by  a 
city  of  an  award  m  a  street  opening  to  one  claiming  it  under  certain  mort- 
gages, and  also  under  a  deed,  made  without  the  privity  of  the  person  liable 
under  the  mortgages  does  not  establish  a  payment  by  the  latter  in  recognition 
of  the  mortgage  as  a  valid  obligation.    Id. 

Assets  of  one  corporation  fraudulently  transferred  to  anot/ier  —  re^nedy 

of  a  creditor  of  the  former  against  a  receiver  of  the  latter — a  new  receiver  is 
unnecessary  —  burden  of  proof  as  to  th^  fraud. 

SeS  SCHULZE  V.  SiZER 274 

Ckvaranty  of  collection  —  duty  of  the  creditor  to  proceed  with  reasonable 

diligence  against  tJie  princiixU  debtor —  duty  in  t?ie  case  of  foreign  notes  secured 
by  foreign  mortgages — guar  a  nty  of  payment. 

See  Jackson  v.  Decker 415 

Loan  —  services  of  attorneys  in  the  matter  —  their  retainer  a  question  of 

fact  —  insistance  upon  a  receiver's  clause  in  the  mortgage. 

See  Richards  v.  Washburn 237 

An  assignee  for  the  benefit  of  creditors  cannot  retain  his  own  firm  —  he 

may  be  allowed  the  expenses  of  counsel  in  an  action  against  the  assignor. 

See  Matter  op  Clute 234 

Attachment  —  not  set  aside,  when  tliere  is  sfiown  an  unexplained  disap- 
pearance of  the  assets  of  the  debtor. 

See  Tannenbaum  r.  Gottlieb 105 

Receiver  of  a  solvent  firm  —  whe7i  leave  to  issue  an  execution  against  its 

assets  should  be  granted. 

See  ScHLosH  v.  Schloss 333 

Guaranty  against  loss  by  insolvent  debtors  —  duty  as  to  disclosure  of  the 

insolvency  of  a  debtor —  delay  in  giving  notice  of  a  rescission. 

See  American  Credit  Co.  v.  Wimpfheimer 498 

App.  Div.— Vol.  XIV.        82 
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PSBTOB  AND  CKEDTTGR  —  Continued.  paol 

Carporatian  —  trantfers  by  it  of  money  and  notes  in  fraud  of  erediUm-^ 

tlieyjmtify  equitable  relief. 

See  8TIEFEL  V.  New  York  Novelty  Co 871 

Attachment  —  positive  allegations  by  an  assignee  of  a  claim  —  the  affidatit 

mttst  furnish  proof  of  the  facts. 

See  Tucker  v.  Gk>ODSELL  Co 8ft 

Creditof'^s  suit  —  enforced  against  real  property  by  execution,  not  by  a 

receiver. 

See  Bryer  v.  Foerbter 315 

Creditoi^s  suit — latitude  of  examination  of  an  aUeged  fraudulent  grantee. 

See  Knoch  v.  Berkheim 410 

DBCHXTE: 

See  Judgment. 

DEFAXTLT  —  Judgment  by. 
See  Judgment. 

A  party  to  a  contract,  himself  in  default,  cannot  set  up,  as  a  counter- 

claim,  th£  failure  of  the  other  party  to  continue  thereafter  to  perform  it. 
See  Set-off. 

DiSJrixnnON  —  ' '  Crime " — scope  of,  as  used  in  the  Cods  of  Criminal 
Procedure, 

See  Steinert  v.  Sobey 505 

**  General  fund  of  my  estate"  in  a  mil  —  when  the  phrase  means  the 

reHduary  estate. 

See  CouGHLiN  r.  Fay 370 

*'  Latrful  representatives"  defined. 

See  Clark  v.  Cammann 127 

.    *'  Neicspaper**  —  what  is,  within  the  meaning  of  tlie  Code  relative  to 

judicial  sales. 

See  Williams  v.  Colwell 90 

DEMT7RBEB : 

See  Pleading. 

DEPOSITION — Attachment — positive  allegations  by  an  assignee  of  a  claim — 
the  affidavit  must  furnish  proof  of  the  facts. 

See  Tucker  v.  Goodsell  Co 80 

Attachment  —  an  affiant  must  state  tJie  grounds  of  his  knowledge. 

See  Lehmaier  v.  Buchner 268 

DEVISE — Doiver — effect  of  a  gift  to  others  of  the  residuary  estate — effect  of  a 
power  of  sale  to  executors. 

See  KiMBEL  V.  Kimbel 570 

See  Will. 

DIBECTOB  —  Of  a  corporation. 
i:^ee  Corporation. 

DIBCHABGE  —  Cf  debts. 
See  Payment. 

DIBSOLTTTION  --  0/  corporations. 
See  Corporation. 

DIBTBICT  ATTOBNET  —  Commission  on  an  application  for  execfitite 
clemency  —  exj^ense  of  the  employ tnent  of  a  medical  expert  by  the  district  attorney 
— a  county  charge. 

See  County. 

DOCTOB: 

See  Physician. 
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DOMIdliB — Plea  in  bar —  aetiom  may  he  pending  in  feteral  States  to  recover 
the  same  debt.]  1.  A  party  may  have  actions  against  the  same  defendant,  to 
recover  the  same  indebtedness,  pending  in  different  States  at  the  same  time, 
and  the  pendency  of  an  action  in  one  State  to  recover  a  debt  cannot  be 
successfully  pleaded  in  abatement  of  an  action  in  another  State  to  recover 
the  same  debt.  It  is  only  where  one  of  the  actions  has  ripened  into  a  judg- 
ment that  such  judgment  can  be  pleaded  in  bar  to  the  other  action. 

Smith  t?.  Crockbr 245 

2.  The  court  will  take  Jurisdiction  of  an  action  on  contract  although  both 

parties  are  nonresidents.]  The  courts  of  the  State  of  New  T  ork  will  enter- 
tain jurisdiction  of  an  action  upon  contract,  although  both  the  plaintiff  and 
the  defendant  are  non-residents  of  that  State.  It  is  only  in  actions  for 
tort  that  special  reasons  must  be  shown  to  induce  the  court  to  assume 
jurisdiction.    Id, 

DOWER  — -  Effect  of  a  gift  to  others  of  the  residuary  estate  —  effect  of  a  poieer 
of  sale  to  executors. 

See  KiMBEL  f .  EiMBEL 570 

EASEMENT  —  Way  by  necessity  —  after  an  enjoyment  of  thirty 'fine  years  it 
cannot  be  changed  —  the  right  teiininates  tcith  the  necessity. 

See  Hikes  tj.  Hambukgek 577 

Specific  performance —  whei^e  the  beams  of  the  Jiouse  are  inserted  in  the 

uall  of  t/ie  next  house. 

See  Spero  v.  Shultz 42ft 

EI^EVATED  UATTiTlOADi 

See  Railroad. 

ELEVATOB  —  Negligence  —  an  engineer  directed  by  an  elevator  inspector  to 
go  into  the  elevator  pit  —  direction  as  to  moving  the  elevator. 
See  Nbolioence. 

Allotting  a  workman  of  an  independent  contractor  to  use  the  elevator  oi 

a  scaffold  —  hotel  proprietor  not  liable  for  an  injury. 
See  Negligence. 

EMIMENT  DOMAIN  —  Elevated  railroads  of  Ne^o  Tork^jrroof  of  change 
in  neighboring  rental  and  sale  values  —  an  objection  that  it  is  '*  not  within  tJie 
issues  '*  is  good.^  1.  Where  an  action  is  brought  by  an  abutting  property 
owner  to  restrain  the  maintenance  and  operation  of  an  elevated  railroad  in 
front  of  his  premises  as  interfering  with  his  easements,  and  to  recover  past 
damages,  it  is  not  permissible,  upon  the  question  of  damages,  to  call  wit- 
nesses,  who  own  property  in  the  vicinity  of  that  involved  in  the  suit,  to  show 
what  their  premises  rented  for  before  and  after  the  construction  of  the  ele- 
yated  railroad;  nor  is  proof  as  to  the  sums  realized  upon  sales  of  other  prop- 
erty in  the  vicinity  admissible  upon  the  question  of  fee  damages. 

An  objection,  made  to  a  question  as  to  rentals  of  property  in  the  vicinity, 
that  the  evidence  is  *'  not  within  the  issues,"  is  sufficient  to  raise  the  question 
as  to  its  admisMbility  under  this  rule. 

Douglas  v.  New  York  Elevated  R  R.  Co 471 

2. An  objection  to  evidence  not  waived  by  giving  similar  evidence  in 

rebuttal.]  A  party  who  has  taken  a  proper  objection  to  evidence,  and  an 
exception  to  its  admission,  does  not  lose  the  right  to  insist,  upon  api)eal,  that 
the  court  erred  in  receiving  such  evidence  in  the  first  instance,  because  he 
introduces,  after  the  admission  of  the  evidence  objected  to,  similar  evidence 
upon  his  own  part.     Id. 

3.  Elevated  railroads  —  objection  to  plaintiffs*  title  —  it  cannot  be  first 

taken  on  an  appeal  —  donees  of  a  power  of  sale.]  In  an  action  brought  to 
recover  fee  and  rental  damages  against  the  elevated  railroads  of  New  York 
city,  the  objection  that  the  plaintiffs,  as  to  seven-eighths  of  the  premises 
damaged,  have  not  the  title  in  fee  simple  absolute,  but  only  a  life  estate,  can- 
not be  taken  in  the  first  instance  on  an  appeal  —  especially  where  the  plaintiffs 
have  power,  as  donees  of  a  power  of  sale  given  by  a  will,  to  convey  an  abso- 
lute title  to  the  defendants.    Philips  v.  New  York  ELEyATED  R.  R.  Co 595 
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EMIKENT  DOMAIN—  Cmtinued. 

4. Reterml  on  the  question  of  damages.^    To  Justify  the  Appellate 

Division  in  reversing  the  decision  of  the  court  below  on*  the  question  of 
damages,  it  is  not  suSicient  that  its  judgment  differs  from  that  of  the  court 
below,  but  it  must  be  clearly  shown  that  the  court  below  erred.    Id. 

6. A   judgment  affirmed  whei^e  the  proof,  excluding  tlis  incompetent  eti- 

dence,  was  suffinent.]  In  an  action  brought  against  a  railroad  corporation 
by  an  abutting  owner,  to  recover  damages  for  trespass  upon  his  property 
end  the  appropriation  of  its  easements,  the  court  being  of  opinion,  after 
eliminating  all  improper  proofs,  that  the  findings  of  the  referee  in  the  plain- 
tiff's favor  were  amply  justified,  considered  that  the  judgment  should  be 
afhrmed.    Carroll  v.  New  York  Elevated  R.  R.  Co 278 


6. Elements  of  damage  to  an  abutting  owner  from  the  construction  of  a  ! 

railroad.]    Where  the  property  in  question  is  in  the  business  part  of  a  city,  | 

and  upon  a  narrow  street,  the  locality  of  the  property,  the  use  to  which  it  is  | 

applicable,  and  the  proximity  and  location  of  the  railroad,  are  all  matters  to 
be  considered  in  determining  the  amount  of  damages.     Id. 

7.  Elevated  railroads  of  New  York  city  —  measure  of  damages  to  abui- 

ting  owfiers.'j  The  measure  of  damages,  awarded  to  abutting  owners  of 
property  lying  in  the  lower  part  of  Broadway  in  the  city  of  New  York,  for 
the  rental  and  fee  values  of  property  damaged  by  the  maintenance  and 
operation  of  the  elevated  railroads,  considered  and  stated. 

Lazarus  v.  Metropolitan  Elevated  R.  Co 438 

:BUPL0TEB  and  employee  : 

See  Master  and  Servant. 

E^TTITY — Devise  of  real  estate  teased  for  unexpired  terms  —  right  to  a  deier^ 
mination  in  equity  as  to  the  fxilidity  of  the  devise  —  right  of  the  devisee  to  a 
trial  byjiwy.]  1.  The  complaint,  in  an  action  in  equity,  alleged  that  the 
plaintiff  was  the  son  and  only  heir  at  law  of  Eliza  Ann  Williams,  deceased; 
that  her  alleged  will  had  been  filed  in  the  office  of  the  Surrogate's  C^urt 
for  probate,  by  which,  after  giving  several  legacies,  she  gave  the  residue 
of  her  estate,  real  and  personal,  to  the  defendant  George  E.  Payne,  and 
nominated  him  executor  of  the  will;  that  the  will  was  not  duh'  executed; 
that  its  execution  was  procured  by  fraud,  circumvention  and  lindue  influ- 
ence practiced  upon  the  alleged  testatrix  by  the  defendant  Payne,  and  that 
certain  premises  of  which  she  died  seized  had  been  leased  by  her  to  tenants 
for  terms  which  had  not  expired  at  the  time  the  action  was  commenced,  and 
would  not  expire  for  some  time  thereafter.  The  plaintiff  further  alleged 
that  he  had  no  adequate  remedy  at  law. 

The  complaint  was  dismissed  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  and  for  want  of  jurisdiction. 

Held,  that  the  dismissal  of  the  complaint  was  erroneous; 

That,  while  a  devisee  was  entitled  to  a  trial  by  jury  as  to  the  validity  of  a 
devise  to  him  of  real  estate,  yet  the  allegation  of  the  complaint,  that  his 
testatrix  had  leased  the  devised  premises  for  unexpired  teims,  presented,  in 
the  fact  of  the  occupation  by  such  tenants,  an  obstivcle  to  a  recovery  by  the 
plaintiff  in  an  action  at  law,  which  justified  a  court  of  equity  in  taking 
jurisdiction  of  the  case; 

That,  while  the  mere  factum  of  a  will  was  exclusively  a  matter  for  a 
probate  court,  yet  probate  was  not  essential  to  a  devise  of  realty,  and  aa  the 
present  action  related  to  the  will  only  in  so  far  as  it  purported  to  devise  real 
property,  the  allegations  of  the  conii plaint  were  sufficient  to  justify  equi- 
table cognizance; 

That  the  question  whether  the  defendant  George  E.  Payne,  as  devisee, 
should  be  denied  the  right  to  have  the  validity  of  his  devise  tried  by 
jury,  might,  in  the  future,  be  presented  in  a  proper  manner  for  the  con- 
sideration of  the  court.     AVallace  r.  Payne 597 

2.  Corpoj'ation —  transfers  by  it  of  money  and  notes  in  fraud  of  creditors 

—  they  Justify  equitable  relief]  A  complaint  made  by  a  receiver  of  a 
domestic  manufacturing  corporation,  appointed  July  25,*  1894,  alleged  that 
on  July  17,  1894,  the  corporation  confessed  judgment  to  an  individual  who, 
by  execution,  took  possession  of  and  sold  the  tangible  assets  of  the  corpora- 
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tion;  that  on  July  16,  18d4,  while  insolvent  and  in  contemplation  of 
insolvency,  and  with  intent  to  prefer  one  of  the  defendants  who  was 
then  a  shareholder,  it  paid  her  a  sum  of  money,  and  in  like  manner  made 
similar  payments  to  two  other  shareholders;  that  when  these  payments 
and  alleged  preferences  were  made,  the  corporation  had  refused  payment  of 
its  notes  and  other  obligations;  that  the  payments  in  question  were  made, 
and  were  accepted,  with  intent  to  hinder,  delay  and  defraud  the  creditors  of 
the  corporation,  and  in  violation  of  the  statute  (§  48  of  chap.  688  of  1892). 

Held,  that  the  complaint  stated  a  cause  of  action; 

That  the  causes  of  action  were  not  legal  in  their  nature,  although  the 
property  transferred  was  merely  money  and  notes,  as  the  assets  of  the  cor- 
poration constituted  a  trust  fund  for  the  payment  of  creditors  and  stock- 
holders, and  illegal  transfers  of  such  a  fund,*  made  in  contravention  of  the 
statute  and  in  fraud  of  creditors,  are  well-recognized  subjects  of  equity 
jurisdiction: 

That,  even  if  it  appeared  that  the  onljr  relief  practicable  was  the  award- 
ing of  a  money  judgment,  the  court  having  taken  jurisdiction  of  the  action 
in  equity,  should  retain  it  and  award  damages. 

Stiefel  r.  New  York  Novelty  Co \ 371 

8.  An  objection   that  a   cause  of  action  is   legal  must  be  raised  by 

anstcer  or  demurrer.]  Semble,  that  in  any  event  an  objection  that  the  causes 
of  action  were  not  equitable  in  their  nature,  but  were  legal,  for  money  paid 
and  received  in  violation  of  the  statute,  could  be  raised  only  by  answer  or 
demurrer,  and  not  having  been  so  raised,  such  objection  must  be  deemed  to 
have  been  waived.     Id, 

4. Relief  granted.]    The  plaintiff  in  such  an  action  is  entitled  to  the 

relief  that  the  transfers  of  the  money  and  notes  be  declared  void;  that  the 
money  and  notes  be  accounted  for  and  turned  over  by  the  defendants  to  the 
plaintiff;  that  the  plaintiff  hold  the  money  and  property,  subject  to  the  order 
of  the  court,  and  that  injunctions  be  granted  restraining  the  defendants  from 
disposing  of  the  property.     Id. 

5.  Question  first  presented  on  appeal.]    Semble,  that  the  court  will 

not  consider,  for  the  first  time,  upon  an  appeal  the  question  whether  or  not 
such  an  action  was  begun  before  or  after  the  plaintifT  was  appointed  perma- 
nent receiver.     Id. 

6. Right  of  a  temporary  receiver  to  sue.]    Semble,  that  a  temporary 

receiver  may  maintain  such  an  action.     Id. 

7.  Creditor's  suit  —  latitude  of  examination  of  an  alleged  fraudulent 

grantee.]  In  a  creditor's  action,  brought  to  set  aside  a  transfer  of  prop- 
erty made  by  a  mother-in-law  to  her  son-in-law  on  the  ground  that  it  was 
intended  to  hinder,  delay  and  defraud  creditors,  the  plaintiff,  on  an  examina- 
tion of  the  son-in-law,  called  by  him  as  a  witness  upon  the  trial  of  the  action, 
should,  in  view  of  the  fact  that  the  witness  is  hostile,  be  allowed  wide  lati- 
tude in  examination;  and,  where  an  item  of  the  consideration  for  the  trans- 
fer, as  testified  to  by  the  son-in  law,  was  the  extinguishment  of  an  alleged 
indebteduess  due  to  him  by  his  mother-in-law,  the  plaintiff  should  be 
allowed  to  show  the  state  of  the  accounts  between  these  parties  for  a  con- 
siderable period  of  years  anterior  to  the  date  of  the  conveyances  of  the  prop- 
erty.   Knock  v.  Beknheim 410 

8.  Creditor's  suit  —  enforced  against  real  property  by  execution,  not  by  a 

receiver.]  In  a  creditor's  suit,  to  set  aside  as  fraudulent  conveyances  of  real 
property  made  by  the  debtor,  the  judgment  should  not,  ordinarily,  provide 
for  the  appointment  of  a  receiver,  but  should  merely  set  the  conveyances 
aside,  so  far  as  they  obstruct  the  creditor's  judgment,  and  leave  him  to  his 
remedy  by  execution  and  a  sale  of  the  property  thereunder. 

Brter  x.  Foerstkr 815 

Equitable  set-off,  arising  from  the  discount  by  a  bank  for  a  depositor  of 

notes  iohich  matured  cfter  his  death — fraudident  representations  as  to  solvency 
^rescission — an  cUlegation  as  to  a  mutual  mistake  may  be  disreg  rded. 

See  Pbyman  v.  Bowery  Bank 489 
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A  judgment  in  favor  of  creditors  declaring  a  deed  fraudulent,  leatet  it 

operative  as  between  its  parties  —  a  decision  based  on  inconsistent  reasons  is  not 
res  ad  judicata —  a  latent  equity  cannot  affect  a  bona  fide  purchaser. 

See  Knaff  v,  Ora^e 120 

ESTATE  —  In  real  property. 
See  Real  Property. 

ESTOPPEL—  Ultra  vires.]  1.  Where  an  incorporated  benefit  society 
assumes  the  risks  and  liabilities  of  a  similar  society,  and  receives  from  a  cer- 
tificate holder  of  the  latter  all  subsequent  assessments  necessary  to  keep  his 
risk  in  force,  it  becomes  liable  to  the  certificate  holder  and  is  estopped  from 
insisting  that  the  contract  by  which  it  assumed  the  risks  of  the  other  society 
was  ultra  vires,  and  that  the*  certificate  holder  did  not  acquire  any  right  as 
against  it,  to  enforce  the  obligation  it  had  asssumed. 

MiLBORNE  V.  Royal  Benefit  Society 406 

2.  Trade  mark  —  sale  of,  by  a  receiver  of  a  firm  —  ir^unetion.]    Where, 

at  an  auction  sale  of  the  assets  of  a  copartnership  by  a  receiver  appointed  in 
an  action  for  its  dissolution,  one  of  the  partners  buys  a  trade  mark  or  label, 
owned  and  used  by  the  firm,  the  other  partner,  having  received  the  benefit 
of  the  purchase  price,  is  estopped  from  claiming  the  right  to  use  the  trade 
mark  or  label  adversely  to,  or  in  competition  with,  the  purchasing  partner. 

KoRKE  V.  Societe  des  Huiles  D'Olive 178 

Wareliouse  receipts  executed  by  the  president  of  a  warehouse  company  in 

his  own  favor — aut/iority  to  him  to  do  so  may  be  implied  —  inquiry  whether  the 
cotton  is  in  storage. 

See  Corn  Exchange  Bank  v.  AifERiCAN  Dock  Co 453 

ESTRAY  : 

See  Animal. 

EVIDENCE  —  A  plaintiff  need  not  prove  that  she  has  not  been  paid  for 
board  and  lodging  by  a  decedent  debtor.]  1.  In  an  action  against  an  executor 
to  recover  the  value  of  board  and  lodging  alleged  to  have  been  furnished 
to  his  testator,  the  court  considered  that,  notwithstanding  the  fact  that  the 
plaintiff  had  alleged  non-payment  by  the  testator  of  the  amount  claimed,  she 
was  not  bound  to  prove  that  fact,  it  not  being  material  to  the  cause  of 
action. 

Semhle,  that  when  allegations  of  non-payment  or  breach  of  contract  are 
necessary  elements  of  a  cause  of  action,  they  must  be  proved. 

"Hicks- Alixanian  v.  Walton IW 

2. Amount  of  a  verdict.]    Where,  as  a  consequence  of  an  injury,  a 

child  becomes  practically  an  idiot,  a  verdict  in  its  favor  for  $8,500  is  not 
excessive.    Wiunyk  v.  Second  Avenue  R.  R.  Co 515 

3.  Matrimonial  action  —  a  husband  cannot  testify  as  to  the  adultery  of 

his  wife.]  A  husband  is  forbidden  by  the  provisions  of  section  831  of  the 
Code  of  Civil  Procedure  to  testify  to  material  fact«  tending  to  establish  the 
charge  of  adultery  alleged  by  him  in  his  complaint  to  have  been  committed 

by  his  wife.    Col  well  v.  Col  well 80 

4.  Evidence    that  an  attorney  has  attempted  to  influence  a  witness 

improperly.]  It  is  erroneous,  upon  the  trial  of  an  action  brought  by  a  hus- 
band to  procure  an  absolute  divorce,  to  allow  a  witness  called  on  his  behalf 
to  testify  that  the  attorney  for  the  defendant  had  endeavored,  by  unfair 
means,  to  induce  the  witness  to  testify  for  the  defendant  and  to  impeach 
incidentally  the  testimony  of  other  witnesses,  where  there  is  no  proof  that  the 
defendant  knew  of  or  authorized  the  action  of  her  attorney.     Id. 

5.  Contradicting  t?ie  statement  made  by  a  witness  on  eross-eramifiation.] 

Where  a  witness  for  the  plaintiff,  upon  cross-examination,  volunteers  a  state- 
ment that  a  person  named  had  made  to  him  declarations  involving  the  guilt 
of  the  defendant,  the  wife,  she  is  entitled  to  call  the  person  named  m  order  to 
confute  the  plaintiff's  witness.    Id. 

6. Equ  ity  rule  as  to  disregarding  improper  evidence.  ]    The  rule  in  equity, 

that  where  there  is  ample  evidence  before  the  court  to  sustain  a  finding,  it 
will  disregard  incompetent  evidence,  held  not  to  be  applicable  to  this  case.   Id. 
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Negligence — fhetening  a  cow  upon  a  highway  by  a  ehain  which  she  puUs 

taut  and  eo  trips  a  horse — premiinption  that  the  cow  was  placed  upon  the  Mgh- 
way  by  its  owner  —  credibility  of  interested  witnesses. 

See  Gulliver  v.  Blauvelt 523 

Elevated  railroads  of  New  York — procf  of  change  in  neighborin{f  rented 

<jtnd  sale  values —  an  oifjection  that  it  is  "  not  within  the  issues  "  is  good — an 
objection  to  evidence  not  waived  by  giving  similar  evidence  in  rebuttal. 

See  Douglas  v.  New  York  Elevated  R.  R.  Co 471 

Stipulation  that  evidence  taken  in  anotTier  case  may  be  read  —  objections 

taken  in  the  former  case  are  not  available. 

See  Carroll  v.  New  York  Ele^vated  R.  R.  Co 278 

Injury  to  a  street  sweeper  by  one  driving  in  a  public  street  —  what  atten- 
tion to  his  care  is  not  an  admission  of  negligence. 

See  Smith  v.  Bailey 283 

AssessmefU  of  damages  —  what  may  be  considered  upon  —  remedy  for  the 

€Oi*rection  of  an  error. 

See  Hanover  Nat.  Bank  v.  Am.  Dock  &  Trust  Co 255 

Summary  proceedings  —  conversations  not  in  the  presence  of  the  tenant 

— general  autlkority  to  rent. 

See  Babin  v.  Ensley 548 

Forcible  entry  and  detainer  —  questions  of  title  and  of  identity  and  loca- 
tion are  immaterial. 

See  Norton  v.  Arvernam  Co 581 

Assets  of  one  corporation  fraudulently  transferred  to  anot?ier — burden 

of  proof  as  to  the  fraud. 

See  ScHULZE  v.  Sizer 274 

Judicial  notice  tJuit  Die  first  day  of  a  month  was  Sunday, 

See  Walton  v.  Stafford 310 

Conversion  —  measure  of  damages  —  evidence  of  value. 

See  Genet  t).  D.  «&  H.  C.  Co 177 

Statute  of  Limitations  —  uritten  promise  to  pay  a  debt. 

See  Shaw  v.  Lambert 265 

EXCEPTION  ^Ona  trial. 
See  Trial. 

EXCESSIVE  VEBDICT : 

See  Trial. 

EXCISE  —  An  action  to  recover  from  a  city  money  paid  to  it  for  a  license — 
after  revocation  it  is  returnable  to  the  licensee,  to  the  extent  of  the  un^tpired  term 
—  implied  contract  to  return  tlis  money  — judgment  may  be  taken  without  appli- 
cation to  the  court. 

See  AuoNER  v.  Mayor 461 

EXECTXnON —  Creditor's  suit  — enforced  against  real  property  by  execution, 
not  by  a  receiver. 

See  Bryer  v.  Foerster 815 

EXECUTOB  AND  ADMINISTRATOB  —  Duty  of  an  administrator  as  to 
litigations  affecting  the  estate  —  limits  within  which  an  estate  can  be  charged 
with  the  expenses  of  such  litigations  —  effect  of  charging  an  administrator  per- 
sonaUy  with  costs. 

See  Gross  v.  Moore 858 

Reference  under  the  statute  —  wJien  a  claim  has  not  been  unreasonaUy 

resisted  —  costs. 

See  Anderson  v.  McCann 366 

Administrator,  made  a  party  plaintiff,  who  fails  to  file  a  supplemental 

complaint. 

See  Lazarus  v.  Metropolitan  £i<evated  R.  Co 488 
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Power  of  mle  dependent  on  the  consent  of  another  —  it  terminates  ttith 

his  death. 

See  GuLiCK  v.  Griswold 85 

EXTRA  ALLOWANCE : 

See  Costs. 

FALSE  nCFBlSONMENT  —  Complaint  —  for  false  imprisonmnent,  it  must 
be  alleged  to  have  been  illegal  or  procured  mthout  a  toarrant  — for  malicious 
prosecution,  a  want  of  probaMe  cause  must  be  alleged. 

See  Cousins  t.  Swords 338 

FALSE  REPRESENTATION  —  An  agent  and  his  principals  are  Jointly 
responsible  for  his  fraudulent  representations.^  1.  An  action  to  rescind  a  sale 
on  the  ground  of  aeceit  lies  against  the  agent,  by  whom  false  representations 
were  made,  and  against  his  principals  as  well.    Cunningham  u.  Wathen.  . .  558 

2. WJun  a  representation  is  one  of  fact. ^  A  representation  by  a  per- 
son, who  has  a  lease  in  his  possession,  as  to  the  length  of  its  term,  is  not  in 
the  nature  of  an  opinion,  but  relates  to  an  existing  fact.    Id. 

3. Wliat  is  infoimiation  that  a  statement  was  untrue.'\    Where  a  vendor 

made  a  statement,  that  a  lease,  the  subject  of  the  sale,  had  four  years  to  run, 
a  second  time,  after  the  vendee  had  been  told  by  the  agent  of'  the  landlord 
that  such  was  not  the  fact,  a  question  of  fact  is  presented  as  to  whether  the 
vendee  had  information  which  required  him  to  understand  and  believe  that 
the  vendor's  statement  was  untrue.    Id, 

FEES  —  Of  a  receiver. 
See  Receiver. 

FELLOW-SERVANT  —  Negligence  of 
See  Negligbnck. 

FIRE  DISTRICT —  TJie  action  of  a  board  of  supervisors  in  establishing  a 
fire  distnct  is  legislative  —  it  cannot  be  revietoed  by  certiorari. 
See  County. 

FIRM: 

See  Partnership. 

FIXTURE  —  As  between  landlord  and  tenant. 
See  Landlord  and  Tenant. 

As  between  l^  tenant  and  reversioner. 

See  Real  Property. 

FORCIBLE  ENTRY  AND  DETAINER  —  Questions  of  title  and  of  identity 
and  location  are  immaterial.]  Upon  an  appeal  taken  in  proceedings  for 
a  forcible  entry  and  detainer,  the  Appellate  Division  will  confine  itself  to 
a  consideration  of  the  evidence  which  relates  to  the  possession  of  the  premises 
described  in  the  petition  and  to  the  forcible  entry  and  detainer,  and  it  will 
not  consider  evidence  relating  either  to  the  title,  the  identity  of  the  premises 
entered  upon  with  premises  embraced  in  record  titles,  or  the  location  of  the 
premises  in  question.      Norton  v.  Arvernam  Co 581 

FORECLOSURE— (^  lie)is. 
See  Lien. 

FOREIGN  LAW: 

See  Conflict  op  Law. 

FRAUD  —  Equitable  set-off,  arising  from  the  discount  by  a  bank  for  a  deposi- 
tor of  notes  which  matured  itfter  his  death  — fraudulent  representations  as  to 
solvency  —  rescission  —  an  allegation  a*  to  a  mutual  mistake  m>ay  be  disregarded.] 
In  an  action,  brought  by  the  administrators  of  a  depositor  against  a  bank, 
to  r/ecover  a  balance  alleged  to  have  been  due  the  depositor  at  the  time 
of  his  death,  the  defendant  interposed  an  answer  to  the  effect  that  the 
depositor,  shortly  before  his  death,  procured  from  the  defendant,  by  fraud 
or  mistake,  the  discount  of  notes  upon  which  he  was  liable  as  indorser;  that 
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the  depositor  had  represented  that  he  was  solvent;  that  the  bank  discounted 
the  notes  upon  the  faith  of  the  statement  and  credited  him  with  the  amount 
thereof;  that  it  subsequently  discovered  that  the  representations  were 
false,  and  that  the  depositor  was  either  mistaken  as  to  his  alleged  solvency 
or  the  representations  were  made  with  intent  to  deceive  and  defraud  the 
defendant.  These  notes  had  not  matured  at  the  time  of  the  depositor's 
death  and  were  for  about  the  amount  of  the  deposit. 

The  plaintiflPs  were  granted  judgment  upon  the  pleadings. 

Held,  that  this  was  erroneous; 

That  the  answer  stated  a  ^ood  defense  upon  the  p*ound  of  fraud,  and  that 
it  was  improper  to  reject  evidence  offered  to  estabhsh  it; 

That  the  defendant  had  a  right  to  rescind  and  to  keep  possession  of  the 
deposit  which  it  had  at  all  times  retained,  and  which  it  haa  not  parted  with 
by  the  mere  fact  that  it  had  credited  to  the  depositor  the  amount  of  the 
notes  discounted; 

That  the  allegation  of  mutual  mistake,  while  perhaps  not  tenable,  could 
be  disregarded  and  the  defense  be  sustained  upon  the  ground  of  fraud. 

JPeyman  v.  Bowery  Bank 48^ 

Bond — the  fraud  of  the  principal  upon  a  surety  does  not  pr^udiee  the 

obligees. 

See  Rothschild  v.  Frank.. 89d 

See  False  Representation. 

FBAXTDULENT  CON  VE  Y ANCE  —  Assets  of  one  corporationfraudulently 
trannferred  to  anoilur  —  retnedy  of  a  creditor  of  the  former  against  a  receiver  of 
the  latter  —  a  new  re4r£iver  is  unnecessary  —  burden  of  proof  as  to  the  fraud. 

See  Schulze  v.  Sizer 274 

Corporation — transfers  by  it  of  money  and  notes  in  fraud  of  cred- 
itors—  they  justify  equitable  relief. 

Se^  Stiepel  v.  New  York  Novelty  Co 871 

Creditor's  suit  —  enforced  against  real  property  by  execution,  not  by  a 

receiver. 

See  Bryer  v.  Foerster   815 

Creditor's  suit  —  latitude  of  examination  of  an  alleged  fraudulent  grantee. 

See  Knoch  v.  Bernheim 410 

GENEB  AL  ASSIGNMENT  : 

See  AssiGNitfENT. 

GOVEBNOB  •—  Commission  on  an  application  for  executive  clemency — expense 
of  the  employment  of  a  medical  expert  by  the  district  attorney — a  county  charge. 

See  Tompkins  v.  Mayor 58$ 

GXTABANTY  —  Contract  of. 

Se-e  Contract.  , 

HEALTH  —Of  the  public. 

See  Constitutional  Law. 

HIGHWAY  —  Negligence  — fastening  a  cow  upon  a  highway  by  a  chain  which 
sfie  pulls  tmit  and  so  trips  a  horse  — presumption  that  the  cow  was  placed  upon 
tJie  highway  by  its  owner. 

See  Gulliver  v.  Blauvelt 62ft 

Way  of  necessity. 

See  Private  Way. 

HOMICIDE  —  Death  sixteen  months  after  an  injury — proximate  cause. 

See  Purcell  v.  Lauer 8ft 

HOBSE  : 

See  Animal. 

HUDSON  BIVEB  —  Injunction  —  extension  of  a  pier  into  tJie  Hudson  river 
—  wJien  7Wt  ei}joined  on  the  complaint  of  an  adjoining  pier  owfier  —  relative 
rights  of  littoral  owners. 

See  Jenks  v.  Miller , 474 

App.  Div.— Vol.  XIV.         83 
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HUSBAND  AND  w liTJfi  —  Action  for  a  separation  —power  of  the  court  to 
subsequently  cTiange  the  alimony.]  The  court  had  power,  in  November, 
1894,  to  direct,  in  a  final  judgment  in  an  action  brought  to  procure  a  separa- 
tion, that  the  plaintiff  should  have  the  right  to  move  for  an  increase  of  her 
allowance  and  alimony  in  case  her  mother  died,  or  if  a  change  ^ould  occur 
in  the  pecuniary  circumstances  of  her  husband. 

In  an  action  for  separation  alimony  stands  upon  a  different  basis  from 
what  it  does  in  an  action  to  dissolve  a  marriage;  as  the  marriage  tie  is  not 
severed  by  a  separation,  the  provision  for  alimony  is  at  all  times  the  subject 
of  equitable  protection  and  control. 

The  amendment,  made  in  1895  to  section  1771  of  the  Code  of  Civil  Pro- 
cedure, authorizing  either  party  to  an  action  for  a  separation  to  move  the 
court  to  amend,  vary  or  modify  the  decree,  constitutes  remedial  legislation 
and  should  be  liberally  construed. 

It  is  not  necessary  to  determine  whether  such  amendment  has  a  retroactive 
effect  upon  decrees  of  separation  granted  before  its  passage,  but  it  may  be 
considered  that,  as  the  obligation  to  support  and  maintain  is  a  continuing  one, 
the  amendment  operates  upon  the  subject  as  it  finds  it,  and,  finding  it  exist- 
ing, the  provisions  of  the  amendment  become  immediately  applicable  to  a 
decree  of  separation  in  the  same  manner  and  to  the  same  extent  as  any  other 
change  in  a  law,  operative  upon  individual  rights.     Tonjes  v.  Tonjes 542 

Matrimonial  action  —  a  husband  cannot  testify  as  to  tJte  adultery  of  his 

wife. 

See  CoLWELL  v.  Colwell 80 

INOOBPOBATOB: 

See  Corporation, 

INDECENT  PANTOMIME : 

See  Nuisance. 

INDICTMENT — Obscene  literature — the  indiciment  need  not  set  out  the 
obscene  matter — if  it  does  not,  it  must  state  that  the  matter  is  so  gross  as  to  he 
offenMve  to  the  court  —  the  sale,  and  not  the  purchase  thereof  for  another,  is  an 
^ense. 

See  People  v.  Kaufman 305 

INJUNCTION  —  To  restrain  the  use  of  a  trade  mark  —  what  must  be  shown, 
to  obtain.]  A  plaintiff  in  an  action  brouj^ht  to  restrain  the  use  of  a  trade 
mark  or  label,  must,  in  order  to  obtain  an  mjunction  pendente  lite,  show  that 
he  is  the  owner  of  the  trade  mark  or  label,  and  is  entitled  to  its  exclusive 
use,  and  that  the  defendants  are  wrongfully  and  to  his  detriment  using  or 
imitating  it.    Rorke  v.  Society  des  Huiles  D'Olivb 173 

Extension  of  a  pier  into  the  Hudson  river — wJien  not  enjoin^  on  the 

complaint  of  an  adjoining  pier  owner — relative  rights  of  littoral  owners. 

See  Jenks  v.  Miller , 474 

Mandatory  injunction  granted  only  in  extreme  cases. 

See  Jameson  v.  Hartford  Fire  Ins.  Co 3d0 

INJURY: 

See  Negligence. 

INSOLVENCY: 

A^ee  Bankruptcy. 

TNGJTRANCE—  Corporation  —  an  insurance  company,  losing  money  for  ten 
years  but  not  insolvent  —  its  right  to  reinsure  its  risks  in  another  corporation 
and  take  proceedings  for  a  voluntary  dissolution  —  mandatory  injunction 
granted  only  in  extreme  cases.]  1.  Upon  an  appeal  from  an  order  continuing 
a  temporary  injunction,  the  plaintiffs,  who  were  stockholders  in  the  Broad- 
way Insurance  Company,  alleged  that  on  the  11th  day  of  November,  1896, 
that  company  made  a  contract  with  the  Hartford  Fire  insurance  Company,  a 
foreiffn  corporation,  to  reinsure  its  risks,  and  had  alreadv  assigned  and  trans- 
ferred to  such  latter  company  securities  described  in  the  contract,  the  lease 
of  its  offices  in  New  York  city,  all  of  its  insurance  maps,  furniture,  safes, 
agency  records  and  supplies. 


Digitized  by 


Google 


INDEX.  659 

INSTTRAJXCE— Continued.  paob. 

It  appeared  that  the  Broadway  Company  had  becD  losing  money  every 
year  for  about  ten  years,  but  was  not  insolvent,  and  that  its  amended  charter 
conferred  upon  it  power  to  make  reinsurance  upon  any  or  all  of  the  risks 
taken  by  it;  and  tliat  on  the  12th  day  of  November,  1896,  a  proceeding  for 
the  voluntary  dissolution  of  this  company  was  begun  by  its  directors  —  the 
directors  were  not  charged  with  acting  fraudulently,  their  position  being,  in 
effect,  that  it  was  for  the  best  interests  of  all  parties  that  a  losing  business 
should  be  terminated,  and  the  claim  of  the  plaintiffs  being  that  the  aforesaid 
contract  of  reinsurance  was  ultra  Hres. 

The  direcloi-s  also  claimed,  and  their  position  was  supported  by  the  affi- 
davits of  several  insurance  men  of  large  experience,  that  if  the  proceedings 
for  a  voluntary  dissolution  were  to  be  commenced  and  were  to  result  in  dis- 
solution, it  was  necessary,  in  order  to  protect  the  corporation  from  serious 
loss  in  its  existing  business,  that  the  reinsurance  should  be  effected  prior  to, 
or  at  the  time  of,  the  commencement  of  the  proceedings  for  dissolution. 

The  action  was  brought  by  stockholders  to  restrain  both  the  domestic 
and  the  foreign  corporation  from  carrying  out  this  agreement  to  restrain  the 
H'irtford  Insurance  Company  from  taking  possession  of  the  office  or  prop- 
erty of  the  Broadway  Company,  or,  if  already  in  possession  thereof,  from 
continuing  in  such  possession,  and  to  compel  the  transfer  and  surrender  of 
possession  of  any  property  taken  under  the  agreement,  etc. 

IMd,  that  the  injunction  should  not  be  granted; 

That  the  act  of  the  directors  of  the  Broadway  Company  in  reinsuring  its 
risks  was  not  vltra  Hres,  and  that  the  only  question  presented  was  as  to 
whether  such  action  on  their  part  was  proper  under  the  circumstances; 

That  while  the  court  possesses  jurisdiction  to  grant  a  mandatory  injunc- 
tion on  an  interlocutory  application,  vet  it  only  exercises  that  power  in  an 
extreme  case  where  the  right  is  clearly  established  and  the  invasion  of  the 
right  results  in  serious  injury.   Jameson  v.  Hartford  Fire  Iks.  Co 880 

2.  Life  insurance  —  catena nts  tJiat  ths  agent,  in  writing  down  anstcers 

to  an  application  for  insurance,  shall  represent  only  the  inmred — the  foleity 
of  t/ie  answers  as  so  written  cannot  be  shown  by  parol.\  An  insurance  company 
may  protect  itself  against  the  effect  of  fraudulent  acts  upon  the  part  of  its 
agent  b}'  covenants  in  the  policy  to  the  effect  that  the  agent,  in  transcribing 
the  statements  and  answers  of  the  applicant  to  questions  contained  in  the 
application,  shall  be  deemed  to  be  solely  the  agent  of  the  applicant,  and 
where  such  provisions,  in  protection  of  the  insurer,  exist,  the  rule  that  the 
insurance  companies  are  bound  by  the  knowledge  of  their  agents  acquired 
by  statements  made  to  them,  and  that  these  statements  may  be  proved  by 
parol,  has  no  application.     Bernard  t.  United  Life  Ins.  Absn 142 

3.  Benefit  coi^poration  —  contract  to  assume  the  risks  of  another  coi-pora- 

tion  —  ultra  vires  —  estoppel,]  Where  an  incorporated  benefit  society  assumes 
the  risks  and  liabilities  of  a  similar  society,  and  receives  from  a  certificate 
holder  of  the  latter  all  subsequent  assessments  necessary  to  keep  his  risk  in 
force,  it  becomes  liable  to  the  certificate  holder  and  is  estopped  from  insisting 
that  the  contract  by  which  it  assumed  the  risks  of  the  other  society  was 
ultra  tires,  and  that  the  certificate  holder  did  not  acquire  any  right,  as  against 
it,  to  enforce  the  obligation  it  had  assumed. 

Milborne  c.  Royal  Benefit  Society 406 

Misapplication  of  money  by  the  officers  of  an  insura.?ice  company  —  to 

secure  an  apjteal  by  its  president  found  guilty  of  malfeasance  in  office  —  laches. 

See  MiLBANK  V.  American  Surety  Co 250 

INTEBEST : 

See  Principal  and  Interest. 

INTEBIiOCUTOBY  BEFEBENCE : 

See  Reference. 

INTOXICATING  JAWJOR  —  An  action  to  recover  from  a  city  money  paid 
to  it  for  a  license  —  after  revocation  it  is  returnable  to  the  licensee,  to  the  extent  of 
tJie  unexjnred  term— ^implied  contract  to  return  the  money — judgment  maybe 
taken  without  apjilication  to  the  court.]  A  complaint,  based  upon  section  4  of 
chapter  112 of  the  Laws  of  1896,  known  as  the  Liquor  Tax  Law,  alleged  that 
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the  plaintiff,  on  or  about  the  21st  day  of  October,  1895,  applied  to  the  board 
of  excise  of  the  city  of  New  York  for  a  liquor  license;  that  the  board  issued 
to  him,  upon  his  payment  of  $200.  a  license  which  by  its  terms  expired  in  one 
year;  "  that  pursuant  to  the  provisions  of  the  Liquor  Tax  Law  this  plaintiff 
IS  entitled  to  receive  from  the  defendant  the  suni  of  sixty-one  dollars,  which 
is  a  proportionate  share  of  the  license  fee  paid  as  aforesaid  for  the  unexpired 
term  which  the  stiid  license  had  to  run  after  the  30th  day  of  June,  1896"  (the 
date  when  it  was  terminated  by  the  Liquor  Tax  Law),  and  demanded  judg- 
ment against  the  city  for  the  sum  of  sixty-one  dollars  and  interest. 

Hdd,  that  the  complaint  stated  a  cause  of  action  upon  an  implied  contract, 
based  upon  the  obligation  of  the  city  of  New  York  to  repay  to  the  plaintiff 
money  which  it  had  received,  but  which  it  was  not  justly  entitled  to  retain; 

That  the  action  was  one  which  came  within  the  provisions  of  section  420 
of  the  ('ode  of  Civil  Procedure,  and  that  judgment  mi^ht  be  taken  by  the 
plaintiff  without  application  to  the  court.    Augner  v.  Mayor 461 

INVENTION  : 

See  Patent. 

rBREGXTIiABITY : 

See  Practice. 

JUDGE'S  CHABOE—  To  the  jury. 
See  Trial. 

JUDGMENT  —  Interest  vpon  a  judgment  —  waived  by  the  voluntary  accept- 
ance of  its  face  J\  A  judgment  is  in  law  a  debt,  and  the  interest  thereon  is 
recoverable  as  damages  for  the  non-payment  of  the  judgment  debt;  and 
where  the  face  of  the  judgment  is  accepted  in  full  satisfaction  thereof,  the 
interest  thereon  being  waived,  and  the  judgment  is  satisfied,  all  right  there- 
after to  recover  interest  is  gone.     Brady  t?.  Mayor 15^ 

The  surrogate  of  New   Tork  —  he  might,  before  1880,  under  %  11  of 

chap.  359  of  1870,  determine  tlie  validity  of  testamentary  dispositions  of  real 
estate  —  wairer  by  the  lieirs  of  the  right  to  ajut^  trial  —  tlte  decree  cantwt  be 
attacked  aillaterally —  the  lieirs  are  twt  thereafter,  necessary  parties  to  an  action 
to  sell  the  real  estate  for  tJic  testator's  debts. 

See  Bensen  v,  Manhattan  R.  Co 44S 

An  action  to  recover  from  a  city  moneys  paid  to  it  for  a  license — after 

revocation  it  is  returnable  to  the  licence,  to  the  extent  of  the  unexpired  term  — 
implied  contract  to  return  the  money  — judgment  may  be  taken  ufithout  applica- 
tion to  the  court. 

See  Augner  v.  Mayor 461 

A  judgment  in  favor  of  creditors  declaring  a  deed  fraudtdent,  leaves  it 

operative  as  beticeen  its  parties  —  a  decision  based  on  inconsistent  reasons  is  not 
res  adjudicata  —  a  latent  equity  cannot  affect  a  bona  fide  purchaser. 

See  Knapp  v.  Crane 130 

Irregularities  in  entering  judgment  are  not  jurisdictional — riglUs  under 

a  special  appearance  demanding  notice  of  a  referent  upon  an  application  for 
judgment. 

See  Arkenburgh  v.  Arkenburgh 367 

A  single  tort  cannot  be  made  the  subject  of  two  separate  actions  —  leave 

to  set  up  the  defense  of  the  bringing  of  another  action,  by  a  supplemental  answer. 

See  Reilly  v.  Sicilian  Asphalt  Paving  Co 24^ 

Wh^n  the  entry  of  a  judgment  of  foreclosure  is  not  a  bar  to  an  agreement 

to  extend  the  time  of  payment  of  a  loan. 

See  Campbell  v.  New  York  Life  Ins.  Co 611 

New    trial  —  inherent  power  to  open  judgments  —  laches  — severing 

illegal  from  legal  transactions. 

See  Donnelly  v.  McArdle 21T 

JTTDICIAIi  NOTICE : 

See  Evidence. 

» 
JXJDICIAIi  PBOCEEDING — Presumption  of  the  regularity  of  an  order. 
See  Motion  and  Order. 
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JUDICIAL  SAIiE  —  Newspaper  —  what  is,  within  the  meaning  of  the  Code 
relative  to  judicial  sales  A  A  publication  issuing  two  editions  daily,  except 
Sunday,  having  a  circulation  in  a  city  of  1,000,  and  elsewhere  of  more  than 
4,000,  "^ which,  although  containing  matter  of  special  value  to  attorneys, 
bankers,  brokers,  commission  merchants  and  real  estate  dealers,  yet  devotes 
several  columns  to  general  advertising  and  to  the  publication  of  local  and 
other  news  of  general  interest,  and  is  printed  in  sheet  form,  as  newspapers 
usually  are,  must  be  deemed  a  "newspaper"  within  the  meaning  of  section 
1434  of  the  Code  of  Civil  Procedure,  prescribing  the  method  for  publish- 
ing notice  of  sales  of  land  by  a  sheriff,  notwithstanding  the  fact  that  the 
publication  is  not  sold  by  newsboys  nor  at  news  stands,  but  only  by  sub- 
scription and  upon  application  at  the  office  of  the  publisher. 

Williams  t.  Colwell 26 

The  surrogate  of  New  York  —  he  might,  before  1880,  under  §  11  of  cliap, 

359  <>/'1870,  determine  the  validity  of  testamentary  dispositions  of  real  estate  — 
tcaicer  by  the  heirs  of  the  right  to  a  jury  trial  —  the  decree  cannot  be  attacked 
collaterally — the  heirs  are  not  thereafter  mcessary  parties  to  an  action  to  sell 
the  real  estate  for  tlie  testator's  debts. 

See  Bensek  v.  Manhattan  R.  Co 442 

JUSTICE  OF  THE  'BKkGI^  —  JuHsdiction  of  over  Die  offense  of  disturbing 
an  assemblage  met  for  religious  worship  —  scope  of  the  word  **  crime,"  as  used 
in  the  Code  of  Criminal  Procedure.]  1.  Section  274  of  the  Code  of  Criminal 
Procedure  defined  the  offense  of  one  who  willfully  disturbs  an  assemblage 
met  for  religious  worship  as  a  misdemeanor,  and  left  its  punishment  open  to 
the  provisions  concerning  misdemeanors  in  general ;  and  as  it  did  not  show 
any  intent  to  abrogate  the  existing  provisions  of  the  Revised  Statutes  upon 
that  subject,  giving  a  justice  of  the  peace  jurisdiction  over  that  offense,  it 
is  not  necessary  that  the  offense  should  be  prosecuted  by  indictment,  and  a 
justice  has  power  to  try  a  person  who  is  brought  before  him  charged  with 
that  offense. 

The  word  "crime  "is  not  used  in  the  Code  of  Criminal  Procedure  in  a 
sense  broad  enough  to  include  petty  offenses  subject  to  summary  convictions 
by  a  magistrate.     Steinert  v.  Sobey 505 

2. A  case  is  not  before  a  jtistice  for  decision,  while  Tie  waits  for  briefs  to 

be  filed.']  Where  a  justice  of  the  peace  reserves  his  decision  in  order  to  ena- 
ble the  parties  to  file  briefs,  the  case  is  not  before  him  for  decision,  within 
the  meaning  of  section  3015  of  the  Code  of  Civil  Procedure,  and  the  four 
days  within  which  he  is  required  to  decide  it  do  not  begin  to  run  until  the 
briefs  are  filed.     Babin  v.  Ensley 548 

Estrays  —  special  proceeding  before  a  justice  of  the  peace  —  no  appeal  to 

the  Appellate  Division  —  consent  cannot  confer  jurisiiction. 

See  Matter  of  Rakferty 55 

JUSTICE'S  COURT: 

See  Justice  of  the  Peace. 

liACHES — Guuranty  of  collection — duty  of  the  creditor  to  proceed  with 
reasonable  diligence  against  the  principal  debtor — duty  in  the  case  of  foreign 
notes  secured  by  foreign  mortgages  — guaranty  of  payment. 

See  Jackson  v.  Decker 415 

Misapplication  of  money  by  the  officers  of  an  insurance  company  —  to 

secure  an  appeal  by  its  jiresident  found  guilty  of  malfeasance  in  office. 

See  MiLBANK  r.  American  Surety  Company 250 

Guaranty  against  loss  by  insolvent  debtors  —  duty  as  to  disclosmr  of  tJie 

insolvency  of  a  debtor — delay  in  giving  notice  of  rescission. 

See  American  Credit  Co.  v.  Wimpfheimer 4d8 

Neio  trial — inherent  power  to  open  judgments — severing  illegal  from 

legal  transactions. 

See  Donnelly  v.  Mc  Ardlk 217 

I.AND: 

See  Real  Property. 
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LANDLORD  AND  TENANT-- Right  of  a  tenant  to  remore  fixtures— 
effect  of  the  acceptance  of  a  renewal  of  Vie  lease  —  oral  agreement  as  to  the 
remotal  of  the  fixtures.]  1.  Where,  at  the  time  when  certain  fixtures  were 
put  iu  the  demised  premises  by  the  tenant,  an  oral  agreement  was  made 
that  they  might  be  removed,  and  such  agreement  was  renewed,  when  a  writ- 
ten renewal  of  the  lease,  not  specifically  describing  such  articles,  was  taken, 
and  proof  of  such  oral  agreement  is  not  objected  to,  the  tenant  has  estab 
lished  a  right  to  remove  such  fixtures  at  the  expiration  of  the  term  of  the 
renewal. 

It  seetns,  however,  that  where  a  tenant,  having  the  right  to  remove 
fixtures  placed  by  him  upon  the  demised  premises,  accepts  a  new  lease  of  the 
premises  without  making  any  claim  to,  or  mention  of,  that  right,  he  loses  it. 

Stephens  v.  Ely 202 

2.  Assigji£e  for  creditors  —  his  liability  on  the  covenants  of  a  lease 

while  7te  occupies  t?ie  premises  rests  on  primty  of  estate.']  An  assignee,  who 
enters  under  the  assignment  into  the  possession  of  property  leased  to  his 
assignor,  is  liable  upon  the  covenants  of  the  lease  during  the  period  of  his  own 
occupation,  because  of  the  privity  of  estate  created  by  such  entry. 

Walton  v.  Stafford 310 

8.  He  is  not  liable  for  rent  whicJi  became  due  before  Ids  occupation.'] 

Where  a  tenant,  who  has  covenanted  in  a  written  lease  to  pay  an  install- 
ment of  rent  upon  the  first  day  of  a  month,  makes  a  general  assignment  for 
the  benefit  of  creditors  upon  the  second  day  of  the  month,  his  assignee, 
who  thereupon  enters  and  occupies  the  demised  premises,  is  not  obligated, 
by  reason  o^  the  privity  of  estate  between  himself  and  his  assignor,  ere- 
aied  by  such  assignment,  entry  and  occupation,  to  pay  the  installment 
which  became  due  on  the  first  day  of  the  month.    Id. 

4.  Judicial  notice  tluit  t?ie  first  day  of  a  month  was  Sunday.]    The  trial 

court  is  not  bound,  in  such  a  case,  to  take  judicial  notice  of  the  fact  that 
the  first  day  of  a  month  was  Sunday,  and  that,  consequently,  the  rent 
was  payable  on  the  second,  unless  that  fact  is  brought  to  its  notice,  and, 
if  not,  such  fact  must  be  disregarded  by  the  appellate  court  in  reviewing  the 
judgment.     Id. 

5.  Summary  proceedings — form  of  wan'ant.]    Where  a  warrant  of 

removal  in  summary  proceedings  to  remove  a  tenant  from  demised  prem- 
ises is  perfect  in  all  respects,  except  that  it  recites  that  the  husband  of  the 
party  against  whom  the  proceedings  are  taken  is  in  possession  of  the  prem- 
ises, the  warrant  is  sufficient.     Babin  v.  Ensley 548 

6.  Conversations  not  ifi  the  presence  of  tJie  tenant.]    Where  the  issue 

in  such  a  proceeding  is  whether  the  demised  premises  were  rented  by  the 
month  or  by  the  year,  it  is  erroneous  to  admit  evidence  of  a  convenition 
had  between  the  agent  of  the  plaintiff  and  the  sister  of  the  plaintiff,  in  the 
absence  of  the  defendant,  tending  to  show  that  the  agent's  authority  to 
rent  was  confined  to  renting  by  the  month;  nor  is  a  letter  admissible  which 
the  sister  wrote  to  the  plaintiff  communicating  the  conversation  which  the  sis- 
ter had  with  the  agent.     Id. 

7.  Oen/>ral  autlvority  to  rent.]    Where  an  agent  is  held  out  as  having 

authority  to  rent  real  estate,  instructions  given  to  him  by  his  principal  to 
rent  only  by  the  month  cannot  bind  a  tenant  who  has  no  knowledge  of  the 
limitations  of  the  agent's  authority.     Id. 

Mechanic's  lien  —  consent  of  owner  inferred  from  his  license  to  his  ten- 
ant to  alter  and  repair^  and  his  ncqniescenr^i  therein — building  a  tavlt  under 
a  sideicalk  is  a  beneficial  improvement  of  the  realty  —  constructive  notice  of  the 
lease  to  lienors. 

Se^  MosHER  r.  Lewis ri65 

Lease  of  coal  lands  in  a  foreign  State  —  a  construction  given  by  the  New 

York  courts  governs  —  conrersion  —  measure  of  damages — evidence  of  value. 

See  Geket  t?.  D.  &  H.  Co 177 

LEASE: 

See  Landlord  and  Tenant. 
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LEGACY  —  WiU  —  lapsed  legacy  —  undisposed  of  persotial  property  —  when 
tfie  next  of  kin  of  the  testator  at  the  time  of  his  death  taJce  —  '*  lawful  represent- 
atives  "  defined. 

See  Clark  t.  Cammann 127 

LEX  LOCI: 

Se4}  Conflict  op  Law. 

LICENSE  —  Mayor  of  Brooklyn  —  discretion  in  granting  a  license  to  an 
athletic  club  —  prize  fighting.]  The  mayor  of  the  city  of  Brooklyn  has, 
under  its  charter  and  under  the  city  ordinances,  discretion  in  granting  or 
refusing  to  ^rant  a  first-class  theatrical  license  to  a  club  located  at  Coney 
Island,  which  has  a  building  apparently  arranged  for  prize  fights,  which 
advertises  prize  fights,  and  which  apparently  has  no  other  purpose  in  obtain- 
ing a  license  than  to  carrjr  on  public  prize  fights  upon  the  premises. 

Semble,  that  where  a  city  charter  states  that  certain  classes  of  persons, 
enumerating  them,  must  be  licensed,  that  licenses  shall  be  gnmted  to  them 
by  the  mayor,  and  that  the  licenses  arc  to  be  issued  by  the  city  clerk  and  to 
be  signed  by  the  mayor,  it  is  fairly  to  be  inferred  that  such  persons  in  order 
to  pursue  such  occupations  must  be  licensed,  but  not  that  the  mayor  must 
exercise  no  discretion  in  granting  the  license. 

People  ex  rel.  Cumisky  v.  Wukster 556 

Contract  —  practical  construction  by  acts  of  the  parties. 

See  O'Hara  v.  Harman 167 

To  sell  liquor. 

See  Intoxicating  Liquor. 

LIEN  —  Mechanic's  lien  —  consent  of  owner  inferred  from  his  licence  to  his 
tenant  to  alter  and  repair,  and  7us  acquiescence  therein  —  building  a  vault  under 
a  sideujalk  is  a  beneficial  improvement  of  the  realty  —  constructive  notice  of  tJie 
lease  to  lienors.]  In  an  action  brought  to  foreclose  a  mechanic's  lien  for  work 
done  in  a  cellar  and  in  a  vault  under  a  sidewalk  in  front  of  the  building,  and 
in  laying  an  artificial  sidewalk  over  such  vault,  it  was  claimed  that  the  work 
was  done  by  direction  of  the  lessees  and  with  the  consent  of  the  lessors  and 
owners  of  the  premises,  who  had  authorized  the  lessees  "to  make  such 
alterations  in  the  building  demised  by  said  lease  as  they  may  elect,"  to  which 
the  following  further  provision  was  added:  **  Consent  is  also  given  to  said 
parties  to  alter  and  repair  the  said  premises."  While  the  vault  under  the 
sidewalk  was  being  constructed,  one  of  the  owners  came  there  and,  upon 
being  informed  how  the  new  sidewalk  would  be  constructed,  said  it  would 
be  very   nice  and  would  improve  the  property. 

Held,  that  the  repairs  were  made  with  the  consent  of  the  owners,  within 
the  meaning  of  section  1  of  chapter  342  of  the  Laws  of  1885; 

That  the  provision  in  the  lease  by  which  the  owners  gave  consent  that 
repairs  and  alterations  be  made,  accompanied  by  the  further  fact  that  one  of 
them  saw  and  acquiesced  in  the  work  while  it  was  in  progress,  made  out 
a  sufficient  consent,  especially  in  the  case  of  the  vault  and  sidewalk,  which 
was  a  permanent  and  beneficial  improvement  to  the  realty; 

That  the  fact  that  the  lease,  which  was  recorded,  showed  that  the  improve- 
ments were  to  be  made  at  the  expense  of  the  lessees,  did  not  affect  the  rights 
of  the  lienors  as  against  the  owners,  and,  it  seems,  was  not  constructive 
notice  of  that  fact  to  the  lienors.     Mosher  v.  Lewis 565 

LIFE  INSURANCE: 

See  Insurance. 

LIDCITATIGN  OF  ACfTlOIt'— Statute  of  Limitations -- written  prmnise  to 
pay  a  debt  ]  In  a  letter  written  by  a  creditor  to  his  debtor  the  creditor 
asked  "whether  you  will  pay  me  the  balance  due  me  on  account  of  the 
money  I  have  loaned  you,"  to  which  the  debtor  replied,  **  I  would  prefer  you 
make  yourself  a  statement  of  your  own.  In  ray  opinion,  all  what  I  remem- 
ber is  those  accounts  were  settled  long  ago.  If  not,  I  am  willing  to  do  so 
now." 

Held,  that  there  was  an  express  promise  by  the  defendant  that  he  would  pay 
what  was  due  upon  his  claim  in  case  his  recollection  that  it  had  been  settled 
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was  not  correct  and,  the  jury  having  found  that  it  was  not  correct,  that  the 
defendant  was  liable.    Shaw  v.  Lambert 2ft5 

An  award  by  a  city,  wlien  not  a  payment  in  recognition  of  a  mortgage, 

JSee  Knapp  v.  Crane 120 

liOAN  —  Sercices  of  attorneys  in  tlie  matter  —  their  retainer  a  question  of  fact 
—  insistance  upon  a  receiver's  clause  in  the  mortgage. 
See  Attorney  and  Client. 

LiOTTERT  —  Crime  —  \chat  is  a  lottery  —  dealings  in  foreign  lotteries, 
whetlier  authorized  or  not  by  a  foreign  government,  are  forbidden  by  the  Penal 
Code. 

See  People  t.  Wolff 78 

MACHINEBT  —  Dangerous  to  employees. 
See  Master  and  Servant. 

MAUCIOUS  "PBXySECUTlON  --Co^nplaint— for  false  iinprisonment,  it 
must  be  alleged  to  hive  been  illegal  or  procured  mthoitt  a  warrant — for  malicious 
prosecution,  a  want  of  probable  cause  must  he  alleged. 

See  Cousins  v.  Swords 368 

MABXETABLE  TITLE : 

See  Vendor  and  Purchaser. 

TWAKKTAQE  —  Contract  of. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT—  Gbntribvtory  negligence --when  a  brakeman 
who  fails  to  discover  a  defect  cannot  impute  negligence  to  the  company  because  its 
inspector  did  not —  risk  of  the  employment — fellow  servants. 

See  Eaton  t.  K  Y.  Central  &  H.  R.  li.  R.  Co 20 

Negligence  —  elevator  man  in  a  hotel  —  allowing  a  workman  of  an  inde- 
pendent contractor  to  use  tlte  elevator  as  a  scaffold  —  /lotel  proprietor  not  liable  for 
an  injury. 

See  JossAERS  v.  Walker 303 

Negligence  —  an  engineer  directed  by  an  elevator  inspector  to  go  into  the 

elevator  pit  —  direction  as  to  moving  the  elevator. 

See  McHale  v.  Fidelity  &  Casualty  Co 286 

Negligence  — failure  of  a  workman  to  close  securely  a  door  leading  into 

a  cellar  —  ignorance  of  possible  consequences. 

See  Cleary  v.  Blake 603 

Negligence — failure  to  attach  guy  wires,  used  to  support  a  derrick,  tc  the 

posts  at  a  right  angle. 

See  Murphy  v.  Mc William 300 

MATRIMONIAL  ACTION : 

See  Husband  and  Wife. 

MECHANIC'S  LIEN: 

See  Lien. 

MISAPPLICATION  OF  MONET— jB^v  the  officers  of  an  insurance  com- 
pany—to  secure  an  appeal  by  its  president  found  guilty  of  malfeastince  in 
office  —  laches. 

See  Corporation. 

MISJOINDER  —  A  cause  of  action  for  injury  to  tJie  person  mtist  be  joined  with 
one  for  injury  to  property,  both  the  result  oftJie  same  aecident. 

See  Reilly  v.  Sicilian  Asphalt  Paving  Co 242 

MISREPRESENTATION : 

See  False  Representation. 

MISTAKE  —  No  mutual  mistake  lohere  one  party  is  ignorant  of  the  facts. 

See  Rothschild  t.  Frank 399 
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VONET  BEujsivEI)  —  An  action  to  recover  from  a  city  money  paid  to  it  for 
a  license  —  after  revocation  it  is  returnable  to  the  licensee,  to  the  eJFtent  of  tJie 
unexpired  term  —  imiAied  contract  to  return  the  money  — judgment  may  be  taken 
without  application  to  the  court. 

See  AuoKER  v.  Mayor 461 

Misapplication  of  money  by  the  officers  of  an  insurance  company  —  io 

secure  an  appeal  by  its  president  found  f/uilty  of  malfeasance  in  office  —  laches. 

See  MiLBANK  c.  American  Surety  Company 250 


MORTGAGE  —  Loan — services  of  attorneys  in  the  matter  —  their  retainer  a 
question  of  fact  —  insistance  upon  a  receiver* s  clause  in  t?ie  mortgage. 

See  Richards  p.  Washburn 287 


An  award  by  a  city,  when  not  a  payment  in  recognition  of  a  mortgtige. 

See  Knapp  r.  Crane 120 

MOTION  —  For  a  new  trial. 
See  New  Trial. 

MOTION  AND  OBDER  —  Presumption  that  judicial  proceedings  are  req* 
1/to/'.]  1.  There alwaj's  exists  a  presumption  ia  favor  of  the  reguhirity  of  judi- 
cial proceedings,  which  is  strengthened  by  lapse  of  time,  and  "vVhich  should 
not  be  lightly  disregarde<i  when  such  proceedings  are  attacked  collaterally 
on  a  technical  point  of  practice.     Lowerre  c.  Owens 215 

2. An  order  for  publication  presumed  to  hate  been  made  by  a  judge  and  not 

by  the  court. '\  Where  an  order  for  the  publication  of  a  summons,  which  is 
required  by  the  Code  of  Civil  Procedure  to  be  made  by  a  jvi<^g<J.  was  pre- 
sented to  a  judge  while  he  was  holding  Chambers  and  Special  Term  for  the 
hearing  of  non-enumerated  motions,  and  was  signed  by  him  with  his  initials, 
coupled  with  a  direction  for  its  entr^-,  it  was 

.  Held,  that,  notwithstanding  the  fact  that  the  order  had  a  Special  Term 
aiption  and  used  the  word  "court"  in  the  body  thereof,  it  would  bo  pre- 
sumed that  it  was  made  bjr  the  judge,  as  a  judge,  and  not  as  the  embodi- 
ment of  the  court  held  by  him.     Id. 

Motion  for  leace  to  appeal  to  the  Court  of  Appeals  —  t?te  questions  to  be 

reviewed  muat  be  definitely  and  concisely  stated. 

See  Harroun  v.  Brush  Electric  Light  Co 19 

References  upon  motions  not  encouraged — purpose  and  effect  of  such 

references. 

See  Woodward  r.  Musgrave 291 

MUNICIPAL  CORPORATION  —  An  incorrect  reference  in  an  ordinance  to 
-a  city  charter ^  disregarded.^^  The  rules  of  interpretation  of  statutes  apply 
to  municipal  ordinances,  and  where  a  city  ordinance  clearly  refers  to  the 
wrong  section  of  the  city  charter,  the  reference  which  is  false  and  inappro- 
priate may  be  rejected.     People  ex  rel.  Cumisky  v.  Wurster 536 

Civil  service  legislation — the  constitutional  provisions  are  self  executing 

—  they  were  enacted  in  contemplation  of  existing  statutes  —  all  appointments 
must  be  made  by  com.j)etitive  examination,  as  far  as  practicable  —  the  Governor 
and  t?ie  mayors  of  cities  are  not  the  final  arbiters  of  the  question —  review  by  the 
court — practicability  of  competitive  examinations  is  a  question  of  law  —  pre- 
sumption that  an  administrative  officer  luis  done  his  duty — positions  w?iich  may 
be  filled  by  competitive,  examinations — confidential  positions. 

See  Chittenden  t.  Wurster 488 

Municipal  liability  for  the  act  of  an  independent  contractor  —  effect  of 

the  city's  ntaininy  the  right  to  supervise  the  work — damages  for  a  j)er ma nent 
encroarchment — failure  to  protest. 

See  GoLDSCHMiD  v.  Mayor 135 

Bond  by  a  city  contractor  to  jxiy  employees  and  materialmen — jrrivity 

between  the  promisee  and  tlie  party  to  be  benefited  is  necessary — an  extension  of 
time  discfiarges  the  surety. 

See  Lyth  v.  Kingston. 11 

App.  Div.— Vol.  XIX,         84 
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Mayor  of  Brooklyn  —  discretion  in  granting  a  license  to  an  athletic  club 

— prize  fighting  —  an  incorrect  reference  in  an  ordinance  to  the  city  charter, 
disregarded. 

See  People  ex  rel.  Cumisky  p.  Wurster 556 

Negligence  —  a  city  cannot  delegate  to  an  independent  contractor  its  duty 

to  safeguard  an  excatation  in  a  street  —  contributory  negligence. 

See  ScANLON  t.  City  op  Watertown 1 

Care  required  of  one  dnving  in  a  public  street  —  injury  to  a  street 

sweeper  —  what  attention  to  his  care  is  not  an  admission  of  negligence. 

See  Smith  v.  Bailey 283 

Negligence  —  stretcJiing  a  wire  across  a  sidewalk  —  death  nxteen  months 

after  an  injury — proximate  cause  —  measure  of  damages. 

See  Purcell  p.  Lauer 33 

Negligence  — failure  to  guard  a  high  embankment  upon  a  street. 

See  KiERNAN  V.  Mayor 156 

MUNICIPAL  COUBT  —  Municipal  Court  of  Rochester  —  can  grant  to  the 
plaintiff  but  a  single  adjournmeiu^  not  to  exceed  eight  days  —  iratwr.]  The 
provisions  of  section  2960  of  the  Code  of  Civil  Procedure,  permitting,  in 
Justices'  Courts,  but  a  single  adjournment  of  not  more  than  eight  days,  upon 
the  application  of  the  plaintiff,  at  the  time  of  ioining  issue,  is  made  appli- 
cable, by  section  3226  of  the  same  Code,  to  the  Municipal  Court  of  the  city 
of  Itochester;  and  where  a  justice  of  that  court  grants  a  second  adjourn- 
ment, at  the  instance  of  the  pltiintiff  and  against  the  objection  of  the  defend- 
ant, jurisdiction  is  lost,  notwithstanding  the  fact  that  the  defendant's 
attorney,  after  his  objection  has  been  overruled,  agrees  upon  a  subsequent 
day  to  suit  his  convenience;  such  act  on  his  part  wiU  not  constitute  a  waiver 
of  the  objection,  nor  prevent  its  presentjitiou'upon  an  appeal. 

Morris  t.  Hays S 

MUTUAL  AID  ASSOCIATION : 

Sec  Insurance. 

NAVIGATION: 

See  Shipping. 

NECESSITY  —  Way  of. 

See  Private  Way. 

NEGLIGENCE  —  Negligence  of  a  co-servant  —  running  by  a  sigiuil  tmeer  in  a 
snowstorm  —  additional  distance  signals  not  necessary  —  engineer  running  a 
train  fast  to  prerent  its  being  blocked  by  snow — paramount  duty  of  trackmen 
to  dear,  rather  than  patrol^  the  tracks  —  existing  rules  of  a  corjjoi'aiion^  vhen 
sufficient.^  1.  In  an  action  where  negligence  was  charged  against  a  rail- 
road corporation,  it  appeared  that  upon  a  very  stormy  and  snowy  day  a 
work  train,  of  which  the  plaintiff's  intestate  was  the  conductor,  procee<ied 
from  Oneida  east  and  about  five  minutes  ahead  of  a  following  fast  freight 
train.  After  the  work  train  had  gone  about  four  miles  it  became  stalled  in  a 
snow  drift  west  of  Verona  station,  and  about  100  feet  east  of  the  block  signal 
tower  near  that  station.  It  was  struck  within  a  minute  or  two  after  it  had 
stoi)ped  by  the  freight  train,  and  the  intestate  was  killed  by  the  collision. 
The  Oneida  signal  tower  showed  a  danger  signal  when  the  freight  train  passed 
it,  but  the  towerman  motioned  to  its  engmeer  to  go  on  and  threw  towards 
him  a  "caution  card,"  which  indicated  that  he  must  proceed  with  care  as 
there  was  a  train  in  the  "block."  The  "block  signal  tower"  at  Verona 
was  700  or  800  feet  west  of  the  station,  and  1,500  feet  west  of  the  tower 
was  a  "station  signal"  designed  only  to  control  the  working  of  the  tracks 
at  the  station.  It  was  disputea  whether  this  "station  signal "  at  Verona  indi- 
cated "danger"  when  the  freight  train  passed  it,  but  the  evidence  tended 
to  show  that  before  this  signal  was  set  at  "danger"  the  freight  train  had 
passed  it  and  was  within  the  space  which  the  signal  was  intended  to  guard. 
\Vlien  ihe  engineer  of  the  freight  train  passed  the  "block  signal  tower"  at 
Verona,  he  could  not  see  it  beaiuse  of  the  storm  until  he  was  almost  under 
it  and  within  100  feet  of  the  rear  end  of  the  work  train.  His  train  was 
then  running  at  a  considerable  speed. 
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When  the  work  train  became  stalled  its  brakeman  did  not  ^o  back  instantly, 
as  required  by  the  rules  of  the  road,  to  stop  the  freight  tram  which  was  fol- 
lowing, but  the  plaintiff  claimed  that  the  collision  occurred  so  soon  that  it 
was  impossible  for  any  action  of  the  brakeman  to  have  prevented  the  col- 
lision. The  rules  of  tfie  company  required  that  if  a  preceding  train  had  not 
cleared  the  block,  the  signalman  must  hold  the  tmin  until  ten  minutes  after 
the  departure  of  the  preceding  train,  unless  the  block  should  be  cleared 
before  the  ten  minutes  had  elapsed;  but  that  if,  after  the  expiration  of  ten 
minutes,  the  preceding  train  had  not  cleared  the  block,  the  signalman  should 
give  the  engineer  a  *'  caution  card  "  authorizing  him  to  pass  the  signal  at  dan- 
ger and  proceed  into  the  block  already  occupied.  It  was  also  provided  that 
a  train  of  inferior  class  must  keep  out  of  the  way  of  a  train  of  superior  class; 
and  it  appeared  that  the  work  train  was  of  an  inferior  class.  In  the  absence 
of  any  signal  a  train  was  required  to  stop. 

Held,  that  a  recovery  upon  the  part  of  the  plaintiff  could  not  be  sustained; 

That  the  question  whether  the  "station  signal"  had  been  properly 
inspected  and  was  in  a  working  condition,  must  be  decided,  not  by  mere 
supposition  or  conjecture,  but  that  the  burden  of  establishing  that  it  had  not 
been  properly  inspected  and  was  not  in  working  order  rested  upon  the  plain- 
tiff; that  the  question  was,  however,  immaterial,  as  it  appeared  from  the 
evidence  in  the  ca.se  that  the  freight  train  must  have  passed  the  signal 
before  it  was  set  at  **  danger  ;  " 

That  the  engineer  of  the  freight  train,  a  fellow-servant  with  the  intes- 
tate, was  guilty  of  negligence  in  running  past  the  block  signal  tower  at 
Verona,  in  a  blinding  snow  storm,  at  a  considerable  rate  of  speed,  after  a 
"  caution  card  "  had  bec^n  thrown  from  the  tower  at  Oneida,  and  that  his  act 
was  the  proximate  cause  of  the  accident; 

That,  as  both  the  intestate  and  the  engineer  of  the  freight  train  under- 
stood the  system  of  signals,  and  knew  that  there  were  no  distance  signals 
upon  freight  tracks,  the  railroad  company  was  not  chargeable  for  not  hav- 
ing erected  so-called  "distance  signals"  upon  the  freight  tracks,  as  they  had 
done  upon  passenger  tracks  where  the  higher  speed  maintained  rendered  it 
necessary; 

That  the  fact  that  the  engineer  of  the  freight  train  was  obliged  to  run 
by  the  "  block  signal  tower"  at  Verona  at  a  considerable  speed,  in  order  to 
avoid  the  danger  that  his  train  might  be  stopped  by  the  snow,  did  not  iustify 
him  in  maintaining  such  a  speed  when  he  knew  there  was  a  train  (lirectly 
ahead  of  him; 

That  the  defendant  wns  not  chargeable  with  negligence  because  it  had  not 
made  applicable  to  severe  snow  storms  a  rule  which  required  trackmen  in 
foggy  weather  and  when  a  train  could  not  be  seen  at  300  yards,  to  suspend 
their  ordinary  work  and  patrol  the  track  as  signalmen,  and  this  because  in 
such  a  situation  the  removal  of  snow  from  the  tracks  by  the  trackmen  was 
a  matter  of  paramount  iraportiince; 

That  as  it  appeared  that  the  existing  rules  of  the  company,  if  followed, 
would  have  been  sufficient  to  have  prevented  the  accident,  the  jury  could 
not  be  allowed  to  speculate  as  to  whether  the  existence  of  further  rules  was 
desirable.     Niles  v.  N.  Y.  Central  &  H.  R.  R  R.  Co 58 

2.  Mnniripal  liability  for  the  act  of  an  independent  contractor — effect 

of  the  city'fi  retaining  theHght  to  supervise  the  work  —  daiimgesfora  permanent 
encroachment — failure  to  protest.]  A  city  which  has  employed  an  independ- 
ent contractor  to  do  work,  which  is  proper  in  itself  and  does  not  neces- 
sarily result  in  damage  to  property  adjoining  the  place  where  the  work  is  to 
be  done,  is  not  liable  for  damages  resulting  from  the  fact  that  the  work  was 
done  negligently,  or  with  improper  materials,  unless  it  retains,  by  the  con- 
tract, power  to  direct  and  control  the  manner  of  its  performance. 

The  contract  under  which  a  city,  which  was  engaged  in  grading  a 
street,  employed  an  independent  contractor  to  construct  a  retaining  wall 
along  the  street  front,  provided  that  the  wall  should  be  built  in  the  man- 
ner and  place  specified  by  the  city  engineer,  and  that  the  material  used  in  it 
should  be  subject  to  the  examination  of.  and  be  satisfactory  to,  the  street 
commissioner. 

The  wall  as  built  encroached  u])on  the  land  of  an  abutting  owner,  either 
because  it  was  actually  built  upon  his  land,  or  because  it  had  bulged  so  as  to 
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overhaDg  his  land,  and  stones  from  the  wall  continually  fell  upon  the  land. 
It  appeared  that  the  wall  was  built  in  the  place  indicated  by  the  city 
engineer,  and  that  a  city  inspector  was  present  all  the  time  the  work  waa 
gomg  on  and  gave  orders  as  to  the  stone  put  in  the  wall. 

Heldy  that  the  city  was  liable  In  damages  to  the  abutting  owner; 

That,  the  encroachment  being  permanent,  the  measure  of  such  damages 
was  the  depreciation  caused  thereby  in  the  value  of  the  property,  and  was 
not  to  be  arrived  at  by  finding  out  how  much  the  plaintilTs  land  was  worth 
a  square  foot  and  charging  the  defendant  with  the  laud  taken  at  the  place 
in  question  ; 

That  the  abutting  owner  was  also  entitled  to  recover  his  actual  loss  of 
rents  caused  by  his  losing  his  tenants  and  being  unable  to  obtain  others  by 
reason  of  the  existence  of  the  wall  and  the  continual  falling  of  stones 
therefrom; 

That  the  abutting  owner  did  not  lose  his  right  to  recover  damages  for  the 
trespass,  because  he  failed  to  protest  against  the  encroachment : 

That  even  if  he  knew  that  the  wall  was  being  located  upon  his  land,  no 
estoppel  could  be  predicated  thereon  unless  he  had  done  some  affirmative  act 
which  misled  the  city,  or  until  after  such  acquiescence,  after  full  knowledge 
of  his  rights,  as  would  render  it  fraudulent  to  assert  them. 

CrOLDSCHMID   V.  MaYOR 135  | 

8. Failure  of  a  workman  to  close  securely  a  door  leading  into  a  cellar —  ! 

ignoraiue  of  possible  consequences.'^    In  an  action  to  recover  damages  resulting 

from  the  death  of  the  plaintiff's  intestate,  it  appeared  that  while  the  defencf- 

ants'  employees  were,  pursuant  to  a  contract  between  the  board  of  education 

and  the  defendants,  engaged  in  doing  work  upon  a  public  school  building, 

they  had  occasion  to  open  a  double  door  opening  from  the  cellar  of  the  i 

building  into  an  alleyway,  leading  from  the  street  to  the  school  yard,  which 

was  used  by  large  numbers  of  the  school  children  in  going  in  and  out.  | 

The  employee  who  had  last  cloised  the  door  testified  thi**  after  he  had  latched  i 

and  bolted  one-half  of  it  his  foreman  called  him;  that  thereupon  he  slammed 
the  other  half,  and,  hearing  the  latch  click,  walked  away  without  pacing  any 
more  attention  to  it. 

It  appeared  that  the  half  door  which  had  been  slammed  to,  although  appa- 
rently securely  closed,  was  not  so  in  fact,  and  the  plaintiff's  intestate,  a  boy 
about  six  or  seven  years  old,  while  returning  through  the  alleyway  to  his 
class  room,  in  some  manner  leaned  against  an  iron  grating  which  stood  m  front 
of  the  door,  when  the  door  openwl  and  he  fell  into  the  cellar,  receiving 
injuries  which  caused  his  death. 

Held,  that  the  assumption  of  the  defendants'  employee,  that  the  door  was 
securely  fastened  because  he  heard  the  latch  clicK,  was  natural  and  justifi- 
able, unless  there  was  something  to  call  his  attention  to  the  fact  that  a 
mistake  in  tliat  regard  might  imperil  others  in  life  or  limb; 

That,  as  there  was  nothing  in  the  case  to  show  that  the  defendants*  employ- 
ees were  aware  of  the  danger  to  which  the  unsecured  door  would  expose 
school  children  using  the  alleyway,  or  that  they  had  any  knowledge  or 
information  that  the  alleyway  was  liable  to  be  so  used  as  to  lead  to  pressure 
against  the  door  by  passing  pupils,  a  verdict  for  the  plaintiff  could  not  be  sus- 
tained.   Cleary  v.  Blake 902 

4. Collision  heyotid  the  finisli  line  of  a  yacht  race  —  members  of  a  yacht 

club  are  bound  by  its  rules — waiver  of  the  provisions  of  tJie  Navigation  La\c.\ 
In  a  race  between  yachts  of  the  New  York  Yacht  Club,  whose  rules  pro- 
vided that  "all  yachts  not  racing  must  be  kept  to*  leeward  and  out  of 
the  way  of  racing  yachts,"  a  collision  occurred  a  short  distance  beyond  the 
finish  line  between  two  yachts  belonging  to  that  club,  one  of  which  was  in 
advance  and  to  the  lee  of  the  other,  and  was  not  in  the  race,  and  the  other  of 
which  was  in  the  race  and  ran  into  the  former  one,  while  both  yachts  were 
running  free,  with  the  wind  on  the  same  side.  The  rules  of' navigation 
enacted  by  Congress  required  the  yacht  in  the  rear  to  keep  out  of  the  way 
of  the  other  yacht  which  was  to  the  leeward. 

In  an  action  brought  to  recover  damages  for  the  injury  to  the  yacht  which 
was  in  advance  caused  by  such  collision. 

Held,  that  the  trial  justice  properly  charged  the  jury  that,  while  the  navi- 
gation laws  of  the  United  States  were  imperative,  they  could  be  waived  by 
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persons  who  were  willing  to  waive  them,  and,  therefore,  that  the  mle  of 
the  yacht  club  as  to  its  members  governed  ; 

That  this  rule  not  only  applied  over  the  course  itself,  but  also  for  a  reason- 
able distance  after  crossing  the  finish  line,  so  as  to  enable  the  racing  yachts 
to  shorten  sail  and  get  rid  of  their  canvas ;  that  if  the  accident  occurred 
within  this  reasonable  distance,  and  the  plaintiff  had  not  explained  why  he 
was  there,  he  was  guilty  of  contributory  negligence  ;  but  that,  if  he  was 
beyond  that  reasonable  limit,  he  became  subject  to  the  rules  of  navigation  as 
established  by  the  act  of  Congress,  and  the  defendant  must  then  explain,  if 
he  could,  how  it  was  that  he  overtook  and  ran  into  or  collided  with  plaintiff's 
vessel. 

The  Appellate  Division  considered  that  the  questions  of  negligence  and 
contributory  negligence  were  questions  proper  for  the  consideration  of  the 
jury.     Clark  v.  Thayer  510 

5   Stretching  a  wire   across  a  sidewalk  —  death  sixteen  months  after 

an  injury — proximate  cause  —  mensu re  of  damages.^  In  an  action  in  which 
the  defendants  were  charged  with  negligence,  it  appeared  that  the  plaintiff's 
intestate  was  tripped  by  a  cable  wire,  used  by  the  defendants  as  a  guard 
to  support  a  derrick  while  they  were  constructing  a  bridge,  drawn  across 
and  about  two  inches  above  a  cfty  sidewalk  upon  which  she  was  walking  at 
night;  that  both  her  knees  were  injured,  as  well  as  her  spine;  that  an  abscess 
formed  under  one  knee ;  blood  poisoning  occurred ;  she  suffered  from  an 
intermittent  fever,  and  finally  died,  about  a  year  and  four  or  five  months 
later,  of  an  inflammation  of  the  stomach  which,  according  to  the  plaintiff's 
evidence,  was  the  direct  result  of  the  iniury^  to  the  knee,  and  of  that  to 
the  spine  and  of  the  shock.  Her  next  of  km  was  her  father,  a  man  about 
eighty -two  years  of  age,  but  vigorous  and  in  good  health  and  dependent 
upon  the  deceased  for  his  support.  The  plaintiff  recovered  a  verdict  for 
$3,000. 

Held,  that  whether  the  accident  was  the  proximate  cause  of  the  death  of  the 
intestate  was  a  proper  question  for  the  consideration  of  the  jury,  and  that 
as  it  had  found,  and  upon  the  evidence  was  justified  in  finding,  that  the 
ultimate  result  could  be  traced,  through  successive  stages,  back  to  the  origi- 
nal accident,  it  must  be  deemed  to  have  been  the  proximate  cause,  although 
death  had  not  resulted  until  a  year  and  four  or  five  months  later; 

Thnt  the  rule  of  the  common  law  in  relation  to  homicide,  requiring  that 
death  should  occur  within  a  year  and  a  day,  had  no  application  to  civil 
cases; 

That  as  the  father  of  the  intestate  might  have  a  considerable  expectation 
of  life,  and  ns  his  daughter  constituted  his  only  means  of  support,  the  dam- 
ages were  not  excessive.     Purcell  v.  Lauer 83 

6. An  engineer  directed  by  an  elevatoj'  inspector  to  go  into  the  elevator 

pit  —  direction  as  to  moving  the  eleeator.]  In  an  action  where  negligence  was 
charged  against  a  corporation  engaged  in  the  work  of  inspecting  elevators, 
it  appeared  that  its  elevator  inspector  desired  to  inspect  the  driving  belt  of 
an  elevator,  and  also  certain  •'sheaves"  contained  in  a  box  at  the  bottom  of 
an  elevator  shaft.  The  inspection  of  the  belt  was  to  be  made  from  a  point 
where  the  inspector  could  not  see  the  elevator,  and  it  was  necessary  that 
while  it  was  being  inspected  the  elevator  should  be  in  motion.  Before  going 
to  inspect  the  belt  the  inspector  asked  the  plaintiff,  who  was  the  engineer 
of  the  building  containing  the  elevator,  to  remove  the  cover  from  the  box 
which  contained  the  sheaves,  and  told  the  elevator  attendant  to  go  up  slowly. 
Whether  he  added  also,  and  to  come  down  slowly,  was  in  dispute.  Whatever 
the  order  was,  the  plaintiff  heard  it;  he  could  also  tell  the  position  of  the 
elevator  from  a  drum  in  sight.  The  inspector  then  went  into  another  room 
to  examine  the  belt,  and  the  plaintiff  proceeded  to  remove  the  cover  of  the 
box  in  the  bottom  of  the  elevator  pit.  and  while  he  was  so  doing  the  elevator 
descended  upon  and  injured  him. 

Held,  that  the  accident  was  not  the  result  of  any  negligence  on  the  part 
of  the  inspector; 

That  in  going  into  the  shaft  the  engineer  took  the  risk  attendant  upon  such 
action.     McHale  v.  Fidelity  <fe  Casualty  Co 286 

7.  Contributory  negligence — irJien  a  brakenuin  icho  fails  to  discover  a 

defect  cannot  impute  negligence  to  the  company  because  its  inspector  did  not  — 
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risk  of  ths  employment  —  fellow-gervants.']  In  an  action  based  upon  the  alleged 
negligence  of  a  railroad  company  in  failing  to  remedy  a  defect  in  an  eye 
bolt,  at  the  lower  end  of  a  brake  shaft,  which  gave  way  and  threw  the 
brakeman  from  the  top  of  a  freight  car  while  he  was  attempting  to  set  the 
brake,  it  appeared  that  the  rules  of  the  company,  known  to  the  plaintiff,  a 
brakeman,  required  him,  at  all  stoppings  of  trains,  to  inspect  the  wheels, 
brakes  and  trucks  of  the  cars,  and  to  report  any  defects  immediately  to  the 
couduotor,  and  that,  although  the  train  had  stopped  four  times  before  the 
accident  in  question  occurred,  the  brakeman  had  not  observed  or  reported 
the  defect. 

Held,  that  the  brakeman  could  not  impute  negligence  to  the  corporation 
because  of  the  fact  that  the  regular  inspectors  of  the  cars  had  not  discovered  it; 

That  if  it  was  nogligeuce  ou  the  part  of  the  inspectora  not  to  discover  the 
defect,  the  plaintiff  was  equally  negligent; 

That  if  the  defect  were  not  discoverable  by  reasonable  inspection,  it  was 
a  risk  of  the  plaintiff's  employment. 

It  aeems,  that  the  question  whether  car  inspectora  and  brakemen  are  fellow- 
servants  has  not  been  settled.    Eaton  ^.  N.  Y.  Central  &  H.  R.  R.  R.  Co.     20 

8. Failure  to  guard  a  high  embankment  upon  a  street,]    In  an  action 

based  upon  the  alleged  negligence  of  a  municipal  coi^poration,  it  appeared 
that  the  city  of  New  York  graded  an  avenue  by  building  an  embankment 
upon  it,  which  was  supported  by  a  retaining  wall,  rising  about  twelve  feet 
above  the  level  of  the  adjoining  lot,  and  having  no  guard  or  barrier  upon  its 
east  side.  In  the  middle  of  the  sidewalk  space  upon  that  side  was  a  single  row 
of  flags,  distant  about  four  feet  from  the  edge  of  the  embankment. 

While  pas.sing  along  upon  this  flag  walk,  at  the  hottest  time  of  an  extremely 
hot  day,  the  plaintiff,  a  girl  aged  twelve,  tripped,  became  dizzy,  lost  con- 
sciousness, and  knew  nothing  further  until  she  was  found  at  the  bottom 
of  the  embankment  on  the  easterly  side. 

Held,  that  it  was  a  question  for  the  jury  whether  the  absence  of  any  guard 
or  barrier  upon  the  edge  of  the  embankment  indicated  negligence  upon  the 
part  of  the  city; 

That  in  this  case  the  city  could  not  excuse  itself  by  the  claim  that  it  had 
acted  judicially  in  determining  to  leave  the  street  in  this  condition. 

KiEKNAN  «J.  Mayor 156 

9. Vibration  of  a  train  which  throws  a  passenger  off  th^  step  of  a  car, 

in  the  dark,  where  there  is  no  platfoi^m,  ]  A  passenger  riding  in  an  open  rail- 
road car.  having  seats  crosswise  of  it,  w^as  carried  beyond  the  platform  of  a 
station,  and  when  the  train  stopped  was  hallooed  to  by  the  trainman  to  '  *  huny 
up,"  'whereupon  she  stepped  on  the  running  board  on  the  side  of  the  car, 
when  there  was  a  sudden  jerk  of  the  car  and  she  fell  to  the  ground  and  was 
injured,  about  ten  o'clock  in  the  evening,  at  a  place  where  there  was  no  light 
and  no  platform.  The  evidence  tended  to  show  that  the  jerk  took  place 
because  of  the  fact  that  vacuum  brakes  were  only  used  on  the  care  on  the  front 
end  of  the  train,  the  cara  in  the  rear  being  tfius  left  to  settle  back  and  to 
slack  up  again. 

Held,  that,  considering  the  vibration  of  the  car,  the  haste  with  which  the 
passengers  were  invited  to  alight,  the  darkness  and  the  absence  of  any  plat- 
form, the  question  of  the  negligence  of  the  defendant  w^as  properly  submitted 
to  the  jury.    Zimmbrman  v.  Long  Island  R.  R.  Co *. 563 

10. T?iat  an  item  of  diimages  is  not  witJiin  the  issues  should  be  called  to 

the  attention  of  tlie  c^urt  ^  costs.]  The  accident  occurred  on  August  22, 
1891,  and  the  plaintiff's  husband  died  November  12.  1893.  She  testified 
that  after  her  husband's  death  she  paid  for  help  a  sum  not  exceeding  five 
dollars  per  week.  No  allegation  of  this  character  was  made  in  the  com 
plaint,  but  the  defendant  did  not  object  to  the  evidence  upon  that  ground 

Held,  that  as  it  was  doubtful  whether  this  was  a  proper  item  of  damage, 
the  verdict  should  be  reduced  by  its  amount,  but  as  it  was  the  duty  of  the 
defendant  to  have  directed  the  attention  of  the  court  to  the  fact  that  this 
claim  was  not  within  the  allegations  of  the  complaint,  that  the  reduction 
must  be  made  without  denying  the  plaintiff  costs.     Id. 

11. Negligence  — failure  to  warn  men,  working  in  a  tunnel,  of  the  approach 

of  an  engine  —  degree  of  care  to  be  exercised  by  the  servant.]    In  an  action  in 
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which  negligence  was  charged  against  a  railroad  cori)oration,  it  appeared  that 
the  plaintiffs  intestate  was  working  with  others  in  a  tunnel,  far  from  its 
mouth  and  with  no  light  other  than  a  few  torches.  The  men  had  just  left  one 
track  to  avoid  a  train  going  north,  when  an  engine,  backing  at  the  rate  of 
fifteen  miles  an  hour,  showing  a  small  light  in  a  lantern  at  the  top  of  the  cab 
and  giving  no  signal  beyond  ringing  a  bell,  came  from  the  north  upon 
the  other  track  and  strucK  and  killed  the  plaintiffs  intestate.  The  court, 
at  the  request  of  the  defendant,  charged  the  jury  that  they  were  not  author- 
ized by  the  evidence  to  find  that  it  was  the  duty  of  the  defendant  to  make 
or  promulgate  any  rules  relative  to  signal  flags  or  other  warnings  in  or  near 
the  tunnel  for  theintestate's  protection. 

Held,  that  it  was  the  duty  of  the  master  to  warn  the  men  in  the  tunnel 
of  the  approach  of  a  train; 

That,  in  the  absence  of  rules,  the  defendant  was  called  upon  to  use  such 
other  means  of  giving  warning  as  were  proper  and  sufficient  for  the  purpose; 

That  that  duty  had  not  been  performed  in  this  case; 

That  the  question  of  contributory  negligence  was  one  for  the  jury; 

That  the  mtestate  was  only  bound  to  use  such  care  as  would  liave  been 
sufficient  to  protect  him  had  the  defendant,  upon  its  part,  given  him  the 
warning  to  which  he  was  entitled. 

Felice  t,  N.  Y.  Central  &  H.  R.  R.  R  Co 345 

12. Risks  not  assumed  by  the  servant.]    Unless  a  servant  knows  that 

proper  precautions  have  been  neglected,  he  does  not  take  the  risk  of  a  failure 
to  exercise  such  precautions.     Jd. 

13. Position  ofpenl.]    A  person  brought  suddenly  into  the  presence  of 

an  immediately  impending  peril  is  not  required  to  use  the  same  amount  of 
judgment  as  in  h  case  in  which  he  is  made  aware  of  the  danger  while  it  is  dis- 
tant from  him.     Id. 

14. Failure  of  a  motorman  to  see  an  approaching  horse  and  wagon.']    In 

an  action  where  negligence  was  charged  against  a  corporation  which  owned 
a  railroad  operated  by  electricity,  it  appeared  that  the  width  of  the  roadway 
between  the  railroad  track  and  an  outer  embankment  was  only  about  nine  or 
ten  feet;  that  when  the  motor  car  in  question  was  from  seventy-five  to  one 
hundred  feet  away  the  horse  of  the  plaintiff,  which  was  approaching  the 
car,  became  frightened,  reared  and  backed  the  wagon  on  the  track;  that  the 
plaintiff  held  up  her  hand,  made  motions  and  hallooed  to  the  car  to  stop,  but 
it  was  alleged  that  the  motorman  did  not  notice  this,  as  he  was  looking  in 
another  direction.  The  car  was  going  at  the  rate  of  ten  miles  an  hour,  and 
could  have  been  stopped  in  a  distance  of  fifteen  feet. 

Heldf  that  a  verdict  for  the  plaintifl!  would  not  be  disturbed. 

Geipel  X.  Steinw AY  Railway  Co 551 

15.  A  city  cannot  delegate  to  an    independent  contractor  its  duty   to 

mfeguaixl  an  exciiration  in  a  street.]  A  municipal  corporation  must  keep  its 
streets  in  a  safe  condition  for  public  travel,  and  it  cannot  absolve  itself  from 
this  liability  by  an  attemptecf  delegation  of  its  duty  in  this  respect  to  an  inde- 
pendent contractor,  who  is  prosecuting  a  public  improvement  in  a  street, 
by  inserting  in  the  contract  express  provisions  for  the  protection  of  the  pub- 
lic by  the  contractor. 

A  person  using  a  public  street  has  a  right  to  assume  that  the  street  is 
in  a  safe  condition  for  travel,  but  the  rule  has  no  application  where  he 
approaches  an  obstruction  with  knowledge  of  its  existence  and  location. 

ScANLON  T.  City  of  Watertown 1 

16.  Contributory  negligence.]    Where,  however,  a  person  approaches, 

after  dark,  an  excavation  made  in  a  street  which  she  has  crossed  within  a  few 
days  by  means  of  a  temporarv  bridge  which  has  since  been  removed,  and 
she  testifies,  upon  the  trial  of  an  action  brought  by  her  to  recover  damages 
from  the  municipality  because  of  an  injury  arising  out  of  the  existence  of 
the  excavation,  that  she  had  no  knowledge  of  the  removal  of  the  bridge, 
and  supposed  it  was  still  in  position,  and  that  she  walked  along  to  its  former 
location,  looking  ahead  intently  to  see  where  she  was  going,  by  a  path  prac- 
tically unobstructed,  the  question  of  her  contributory  negligence  is  one  for 
the  jury,  notwithstanding  the  fact  that  there  were  red  and  white  lights 
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upon  either  side  of  the  excavation,  and  that  there  were  logs  and  poles  of 
some  size  lying  about  which  should  have  indicated  the  necessity  upon  her 
part  of  exercising  caution  in  her  approach  to  the  excavation.    Id. 

17.  Fastening  a  cow  upon  a  highway  by  a  chain  which  she  jmUs  taut 

andso  trips  a  horse.\  An  injury  to  a  riding  horse,  occasioned  by  his  stumb- 
ling over  a  chain,  bv  which  a  cow  on  one  side  of  the  highway  was  fastened 
to  a  stake  on  the  other,  drawn  taut  by  the  cow  and  thus  raised  from  the 
ground,  gives  a  good  cause  of  action  to  the  owner  of  the  horse  against 
the  owner  of  the  cow,  by  whom  the  cow  was  thus  secured. 

Gulliver  v.  Blauvelt 523 

18.  Presumption  that   the  cow  was  placed  u^n  the  highway  by  its 

owner  —  credibility  of  interested  witnesses^]  While,  in  the  absence  of  any 
statutory  inhibition,  the  presence  of  an  unattended  domestic  animal  on  a 
highway  may  not  be  unlawful,  yet  its  owner  has  no  right  to  so  secure  it 
as  to  obstruct  the  highway. 

In  an  action  to  recover  for  such  injury,  the  cow  being  the  property 
of  the  defendant,  it  may  be  presumed  that  she  was  placed  upon  the  high- 
way for  his  benefit  and  on  his  account,  and  consequently,  notwithstandmg 
the  denial  of  two  interested  witnesses,  that  the  defendant  was  not  respon- 
sible for  the  fact  that  the  cow  was  thus  fastened  at  the  side  of  the  highway, 
the  question  whether  this  was  so  or  not  is  one  to  be  decided  by  the  jury.  Id. 

19. Dxity  of  a  horse  car  driver  to  hate  his  car  under  control  at  street 

crossings.^  Where  a  driver  of  a  street  horse  car,  when  distant  forty  feet 
from  them,  can  see  two  women  and  seven  small  children,  two  of  whom  are 
being  carried,  endeavoring  to  cross  a. street  at  a  crosswalk,  a  duty  of  active 
vigilance  is  imposed  upon  him  to  have  his  horses  and  car  well  under  control. 

WiHNYK  V.  Second  Avenue  R.  R.  Co 515 

20. Whether  a  child  is   sui  juris    is  for  the  jury.]    The    question 

whether  a  child,  nine  years  and  two  months  old,  is  sui  juris,  must  be  deter- 
mined by  the  jury,  as  must  ordinarily  the  questions  of  negUgence  and  con- 
tributory negligence.    Id. 

21. Weight  of  evidence.]    The  court  will  not  set  aside  a  verdict  ren* 

dered  in  an  action,  merely  because  the  witnesses  of  the  defendant  outnumber 
those  of  the  plaintiff.    Id. 

22. Amount  of  a  verdict.]    Where,  as  a  consequence  of  an  injury,  a 

child  becomes  practically  an  idiot,  a  verdict  in  its  favor  for  $8,500  is  not 
excessive.     Id. 

28. Care  required  of  a  street  swejiper.]    A  street  sweeper,  employed  in 

the  public  service,  cannot  exercise  the  same  care  while  in  the  street  as  an 
individual  would,  but  such  a  sweeper  is  bound  to  use  reasonable  care  to 
avoid  being  run  over.     Smith  v.  Bailey 288 

24 Care  required  of  one  driving  in  a  piddic  street.]    Persons  driving 

along  public  streets  are  bound  to  use  reasonable  diligence  for  the  purpose  cS 
seeing  those  who  may  be  rightfully  in  the  streets,  whether  as  pedestrians, 
persons  working  in  the  streets,  or  persons  in  vehicles.    Id. 

25. Driver  running  down  a  street  sweeper  —  what  attention  to  his  care  is 

not  an  admission  of  negligence.]  The  fact  that  the  driver  of  a  wagon,  who 
has  run  down  a  street  sweeper,  loUows  him  into  a  drug  store,  tells  him  that, 
if  he  is  hurt,  he  would  be  glad  to  do  anything  for  him,  subsequently  pa^s 
him  ten  dollars  at  his  house,  and  asks  him  if  he  can  do  anything  more  for 
him,  does  not  amount  to  an  admission  by  the  driver  that  he  has  been  guilty 
of  negligence.    Id. 

26. Damages  —  a  charge  that  compensation  may  be  made  for  '^appre- 

hension"  —  it  is  erroneous  where  no  "*appref tension"  has  been  snimen.]  It  is 
error  to  charge  a  jury,  in  an  action  based  on  the  defendant's  ne^jligence,  that 
compensation  **  takes  in  apprehension"  where  there  is  no  evidence  in  the 
case  that  the  plaintiff  has  suffered  in  the  slightest  degree  from  apprehension. 

GiLBEKTSON  V.  FORTY-SECOND  STREET  R.     Co 294 
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27. Charge  as  to  tJie  atnount  of  a  terdiet.]    A  charge  that  the  jury 

may  award  the  plaintiff  "  compeusation,  fair,  reasonable  and  just,  to  any 
amount  not  exceeding  thirty  thousand  dollars "  (the  amount  claimed  in  the 
complaint),  amounts  to  an  intimation  that  the  jury  may,  under  the  proof, 
render  a  verdict  for  that  sum,  and  is  erroneous,  where,  under  the  proof  in 
the  case,  such  a  verdict  would  be  excessive.    Id. 

28. Weight  of  evident.]    In  an  action  brought  to  recover  damages 

resulting  from  alleged  negligence,  in  which  the  evidence  of  the  plaintiff,  and 
of  the  one  other  witness  called  by  him,  whose  testimony  was  somewhat  con- 
tradicted and  discredited  by  his  own  cross-examination,  was  refuted  by  five 
witnesses,  four  of  whom  were  entirely  disinterested,  and  all  of  whom  had  an 
opportunity  to  see  the  occurrence,  the  court  considered  that  the  action  of  the 
trial  justice  in  setting  aside  a  verdict  in  favor  of  the  plaintiff  as  contrary  to 
the  weight  of  evidence,  should  be  sustained. 

SuHHADA  V.  Third  Avenue  R.  R  Co 361 

29. Elet>aior  man  in  a  hotel  —  allowing  a  workman  of  an  independent 

contractor  to  use  tJie  elevator  as  a  scaffold  —  hotel  proprietor  not  liable  for  an 
injury.]  A  servant  who  is  running  an  elevator  in  a  hotel  is  not  acting  within 
the  scope  of  his  employment  in  permitting  the  workman  of  an  independent 
contractor,  who  is  working  in  the  elevator  shaft,  to  stand  upon  the  top  of  the 
elevator  in  order  to  use  it  as  a  species  of  scaffold. 

The  proprietor  of  the  hotel  is  not  liable  to  the  workman  because  of  injuries 
sustained  by  him  by  reason  of  the  failure  of  the  elevator  man,  under  such 
circumstances,  to  notify  the  workman  that  he  was  about  to  start  the  elevator. 

JosBAERS  V.  Walker 303 

30. Measure  of  damages  lohere  an  infant  is  likely  to  recover  from  his 

inj^uries.]  Where  an  action  by  an  infant,  based  upon  a  charge  of  negligence, 
was  tried  about  four  months  after  the  accident  occurred,  and  it  appeared 
that  the  infant,  although  he  had  suffered  considerable  pain,  was  earnmg  half 
wages  at  the  time  of  the  trial  and  would  probably  recover  in  three  or  four 
years,  it  was  considered  that  a  verdict  in  his  favor  for  $4,300  should  be  reduced 
to  ^,510.97.    Levitt  v.  Nassau  Electric  R.  R.  Co 83 

31. Failure  to  attach  guy  wires,  used  to  support  a  derrick,  to  tJ^  posts  at 

a  right  angle.]  In  an  action  to  recover  for  in  Junes  caused  by  the  fall  of  a 
derrick^  which,  according  to  the  expert  evidence  given  upon  the  trial,  should 
have  been  held  by  guy  wires  strung  from  posts  at  very  nearly  a  right  angle, 
there  was  evidence  from  which  the  jury  might  infer  that  the  angle  was  much 
greater. 

Held,  that  the  jury  were  justified  in  finding  that  the  defendants  were  neg- 
ligent.   Murphy  t.  McWilliam 800 

32.  A  single  tort  cannot  he  made  the  subject  of  two  separate  actions.] 

Semble,  that  where  damages  both  to  the  person  and  to  property  result  from  a 
single  tortious  act,  it  cannot  be  made  the  subject  of  two  several  actions. 

Eeilly  v.  Sicilian  Asphalt  Paving  Co 242 

38. Leave  to  set  up  tlie  defense  of  the  bringing  of  another  action,  by  supple- 
mental answer.]  Where,  while  an  action  is  pending  in  the  Supreme  Court  to 
recover  for  personal  injuries  resulting  from  an  accident  alleged  to  have  been 
occasioned  by  the  defendant's  negligence,  the  same  plaintiff  brings  an  action 
in  another  court  to  recover  damages  for  injury  done  to  the  wa^on  in  which 
he  was  riding  at  the  time  of  the  accident,  the  defendant  should  be  granted 
leave  to  set  up,  by  supplemental  answer  in  the  action  in  the  Supreme  Court, 
the  fact  that  the  plaintiff  had  recovered  judgment  in  the  other  court,  and  that 
it  has  been  satisfied.    Id. 

NEW  TBIAL — Inherent  power  to  open  judgments  —  laches  —  severing  illegal 
from  legal  transactions.]  Upon  a  motion  for  a  new  trial,  made  in  an  action 
for  an  accoimting  between  partners,  it  appeared  that,  at  the  trial  in  February, 
1892,  the  plaintiff  testified  that  some  of  the  firm  transactions  were  illegal; 
that  the  court  held  that,  under  the  circumstances,  a  court  of  equity  would 
not  grant  any  relief;  that  the  plaintiff's  attorneys  thereupon  abandoned  the 
case;  that  the  plaintiff  moved  by  other  attorneys,  alleging  that  the  irregular 

App.  Div.— Vol.  XIV.        85 
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tranBactious  constituted  but  a  small  part  of  the  whole,  that  the  case  be 
opened,  which  motion  was  denied  in  April,  1892,  and  that,  in  the  meantime, 
in  March,  1892,  the  complaint  was  dismissed  by  a  judgment  entered  in  the 
action.  In  December,  1892,  another  attorney  procured  by  the  plaintiff 
brought  a  new  action  in  the  Court  of  Common  Pleas  upon  substantially  the 
«ame  allegations,  as  a  defense  to  which  the  judgment  of  March,  1883,  was 
interposed,  and  the  complaint  was  dismissed  upon  the  merits  July  31,  1894, 
upon  the  ground  that  the  former  adjudication  was  a  bar  to  such  second 
action.  In  September,  1894,  an  appeal  was  taken  from  such  judgment,  but 
was  never  heard.  In  December,  1894,  the  plaintiff  moved  in  the  Supreme 
Court  to  resettle  and  amend  the  judgment  of  March,  1892,  nunc  pro  tunc,  by 
stating  that  the  complaint  was  not  dismissed  upon  the  merits  and  did  not 
prejudice  another  action  for  the  same  relief,  which  motion  was  denied,  with- 
out prejudice  to  a  motion  to  open  and  amend  the  original  judgment.  In 
December,  1895,  the  order  here  in  question  was  granted  by  tne  judge  who 
tried  the  case  in  the  first  instance,  vacating  the  original  judgment  and 
directing  a  new  trial  upon  the  payment  of  the  costs  in  the  Supreme  Cooit 
and  in  the  Court  of  Conmion  Pleas. 

Upon  an  appeal  from  the  last-mentioned  order,  it  was 

MM,  that  the  order  should  be  sustained; 

That  the  court  had  inherent  power  to  open  the  judgment  as  an  act  in  for* 
therance  of  justice,  and  that  its  power  in  this  respect  was  not  confined  to 
the  grounds  specified  in  section  724  of  the  Code  of  Civil  Procedure; 

That  the  plaintiff  could  not  be  said  to  have  been  guilty  of  laehet^  as  he 
had  ail  along  been  trying  to  avoid  the  effect  of  the  abandonment  of  the  case 
upon  the  original  trial  b^  those  who  were  his  counsel  at  that  time; 

That  there  exists  a  distinction  between  the  enforcement  of  an  agreement 
of  an  illegal  character  and  the  giving  effect  to  a  legal  agreement  uncter  which 
certain  illegitimate  acts  have  been  done.    Donnelly  v.  'Mr^^Tim 217 

Verdict — when  the  action  of  the  trial  justice  in  setting  it  aside  will  not 

be  reversed — weight  of  evidence. 

9ee  SuHRADA  v.  Third  Avenue  R.  R.  Co i . .  .361 

New  trials  where  probate  issues  are  tried  in  the  Supreme  Court — appeal. 

See  Matter  op  Laudy ICJO 

lijsw  TOBX  CITY — Tax — overwsduaHon — objection  to,  confined  to  grounds 
cf  iUegality  and  overvaluation. 

See  People  ex  rbl.  Broadway  Imp.  Co.  v.  Barker 412 

Negligence  — failure  to  guard  a  high  embankment  upon  a  street. 

See  Kiernan  v.  Mayor 156 

lii^  WSPAFEB  — -  What  is,  within  the  meaning  of  the  Code  relative  tojudieiai 
sales. 

See  Judicial  Sale. 

irON-BESIDBNCE: 

See  Domicile. 

U'OnCB  —  Bights  under  a  special  appearance  demanding  notice  of  a  refermes 
upon  an  application  forjudgtnent. 

See  Arkenburgh  v.  Arkenburgh 367 

What  is  information  tJuit  a  statement  was  untrue. 

See  Cunningham  v.  Wathen 553 

ITDISANCE —  Crime  —  improper  pantomime,  indictable  as  a  public  nuisance. 

See  People  v.  Doris 117 

OBJECTION  -^  To  the  reception  of  evidence. 
See  Evidence. 

OBSCENE  LITEBATUBE—  The  indictment  need  net  set  cut  the  obscene 
matter — if  it  does  riot,  it  must  state  that  the  matter  is  so  gross  as  to  be  offensive 
to  the  court  —  tlie  sale,  and  n/>t  tJie  purchase  thereof  for  another,  is  an  offense. 

See  People  t.  Kaufman 305 
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OFFIGKH—  CitU  $erwee  legidati<m^  the  cmstitutionaX  provisions  are  seHf- 
execuUtiff  —  ihe^  were  enacted  in  contemplation  of  existing  statutes  —  all 
appointments  must  be  made  by  competitive  examination,  as  far  as  practicable  — 
me  Oovemor  and  the  mayors  of  cities  are  not  final  arbiters  of  tJu  question  — 
review  by  the  court — the  practicability  of  competitive  examinations  is  a  question 
qf  law — presumption  that  an  administrative  officer  has  done  his  duty — posi- 
tions which  maybe  filled  by  competitive  exaininations-^eonfidential  positions. 

See  Chittendbn  v,  Wubstsk 483 

€f  a  corporation. 

See  CoiiPORATiON. 

09TSBT: 

See  Set- OFF. 

OBDBB: 

See  MoTiOK  and  Order. 

PABDON  ^  Commission  on  an  application  for  executive  clemency -^expense  of 
the  employment  of  a  medical  expert  by  the  district  attorney— a  county  charged 
Where  a  commissioner  is  appointed  under  chapter  213  of  the  Laws  or 
1887,  upon  an  application  made  by  a  criminal  for  executive  clemency,  to  con- 
duct a  hearing  in  the  matter  (the  testimony  taken  by  him  in  which  he  is 
required  to  forward  to  the  Governor)  and,  a  question  arising  before  the 
commissioner  involving  considerations  of  questions  of  medical  science,  the 
district  attorney  of  the  county  employs  an  expert  to  testify  as  to  the  medical 

Siiestion  involved,  the  action  of  the  district  attorney  in  so  doing  is  proper, 
though  not  specifically^  directed  by  any  statute  of  the  State,  and  the  claim 
of  the  expert  witness  is  a  proper  charge  against  the  county  where  the 
testimony  is  taken.    Tompkins  v.  Mayor 536 

PA&TlOiBSHIP  —  Partnership  agreement,  construed^]  1.  A  partnership 
agreement  provided  for  an  equal  contribution  of  capital,  an  equal  division  of 
profits  and  losses,  that  an  annual  inventory  should  be  made,  tiiat  an  annual 
balance  should  be  struck,  and  the  profits  and  losses  be  ascertained  and  a  divis- 
ion be  made  on  February  first  in  each  year,  and  that,  if  either  partner  died, 
"  his  interest  in  the  firm  should  be  deemed  to  be  of  the  value  snown  by  the 
last  previous  inventory  taken  before  his  death,  and  that  that  sum  should  be 
payable  by  the  surviving  partner  to  the  executor  or  administrator  of  the 
deceased  partner."  It  further  provided  that  one  of  the  partners  (Thomas 
Garry)  might  dissolve  the  partnership  at  any  time  by  giving  thirty  days' 
notice,  in  which  case  he  should  take  the  firm  property  and  pay  to  the  other 
partner  ''one-half  of  the  value  of  the  firm  assets  as  shown  by  the  last 
annual  inventory." 

Held,  that  the  dominant  provision  related  to  an  equal  division  of  the  profits 
and  losses,  and  that  in  case  a  partner  died  his  estate  should  be  credited  with 
the  profits  which  were  earned  after  the  last  annual  inventory  was  taken  and 
before  his  death,  and  was  to  be  charged  with  the  sums  which  he  drew  out  of 
the  firm  during  that  period.     Davbnfobt  v.  Mobribset 586 

2.  A  promise  by  one  partner  to  look  to  a  continuing  partner  —  consider^ 

eUion  of  an  assignment  by  a  retiring  partner  to  the  loiter  of  his  interest  in  the 
firm — assumption  of  an  individucd  liability.]  A  firm  was  composed  of  three 
partners,  two  of  whom  had  agreed  to  construct  a  railroad,  in  the  profits  of 
which  all  were  to  share;  the  two  became  financially  embarrassed,  and  one 
of  them  then  proposed  either  to  have  a  receiver  of  the  firm  property 
appointed  or  to  retire  with  the  consent  of  the  others,  and  assign  his 
interest  in  the  firm  to  his  associate,  to  whom  alone  the  third  partner  should 
agree  to  look  for  any  claim  under  the  contract,  which  latter  alternative  was 
accepted. 

J^ld,  that  the  promise  was  sustained  by  an  ample  consideration  in  the 
assignment  by  the  retiring  partner  of  his  interest  in  the  firm,  and  also,  it 
seems,  by  the  assumption  by  his  associate  of  a  several  individual 
responsibility.    Matherson  v.  Belden 519 

3. Trade  mark — sale  of  by  a  receiver  of  a  firm  —  ii^unction.]    Where, 

at  an  auction  sale  of  the  assets  of  a  copartnership  by  a  receiver  appointed  in 
an  action  for  its  dissolution,  one  of  the  partners  buys  a  trade  mark  or  label, 
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owned  and  used  by  the  firm,  the  other  partner,  having  received  the  benefit  of 
the  purchase  price,  is  estopped  from  claiming  the  right  to  use  the  trade  mark 
or  label  adversely  to,  or  in  competition  with,  the  purchasing  partner. 

RORKE  V.  SOCE^TE    DE8  HUILES  D'OlIVK 17ft 

Joint  adventurers — accounting  as  among  partners  —  a  release  by  one 

associate  renders  him  liable  to  the  others. 

See  O'Hara  v.  Harman 167 

Beeeivei'  of  a  solvent  firm — 10^^71  leave  to  issue  an  execution  against  its 

OMets  should  be  granted. 

See  ScHLOSS  v,  Schloss 88ft 

PABTY  —  Administrator,  made  a  party  plaintiff,  who  fails  to  file  a  sup- 
plemental complaint.]  Where  an  administrator  of  a  deceased  abuttmg  owner, 
entitled  to  recover  damages  in  her  right  against  an  elevated  railroad,  is  made 
a  party  plaintiff  to  a  pending  action  under  an  order  requiring  him  to  file  a 
supplemental  complaint,  settmg  forth  his  interest,  to  which  the  defendants 
are  given  leave  to  answer,  but  he  fails  to  serve  a  supplemental  complaint, 
the  defendants  having  been  deprived  thereby  of  an  opportunity  to  interpose 
their  defense,  the  court  should  not  allow  any  recovery  in  the  action  for  the 
interest  of  the  administrator.    Lazarus  v.  Metropolitan  Elevated  R.  Co.  48ft 

Bond  by  a  city  contractor  to  pay  employees  and  materialmen  ^-privity 

betuieen  the  promisee  and  tJie  party  to  be  benefited  is  necessary  —  an  extension  of 
time  discharges  the  surety. 

See  Lyth  v.  Hingston 11 

Demurrer — defect  of  parties  plaintiff — when  it  does  not  appear  on  the 

face  of  the  complaint. 

See  Payne  v.  Godfrey 20O 

Agency  —  holding  out  anotlier  as  principal  —  undisclosed  principal. 

See  Powers  v.  McLean 92. 

PABTY  WALL  —  Easement  of 
See  Easement. 

PATENT  —  Contract  —  practical  construction  by  acts  of  the  parties. 

See  O'Hara  v.  Harman 18T 

PAYMENT  —  Interest  upon  a  judgment  —  waived  by  the  voluntary  acceptance 
of  its  face. 

See  Brady  v.  Mayor 15Z> 

An  award  by  a  city,  when  not  a  payment  in  recognition  of  a  mortgage. 

See  Knapp  v.  Crane 12(> 

PENAL  OODE  —  g  817 —  Obscene  literature  —  the  indictment  need  not  set 
out  the  obscene  matter  —  if  it  does  not  it  must  state  that  the  matter  is  so  gross  as 
to  be  ofensive  to  the  court —  th^  sale,  and  not  the  purchase  thereof  for  another, 
is  an  offense. 

See  People  v.  Kaufman 80S 

§  825 — Crime — what    is  a  lottery  —  dealings  in  foreign    lotteries, 

whether  authorized  or  not  by  a  foreign  government,  are  forbidden  by  the  Penal 
Code. 

/Se<j  People  f.  Wolff 78^ 

[See  table  of  sections  of  the  Penal  Code  cited,  ante^  in  this  volume.] 

PESFOBMANCE  ^  Of  contracts. 
See  Contract. 

VSBBOiSAJa'S'B/OYS&TY— Will --lapsed  legacy --undisposed  of  personal 
property — when  the  next  of  kin  of  the  testator  at  the  time  of  his  death  take — 
*'  lawful  representatives*'  defined. 

See  Clark  v.  Cammann 137 

Sales  of. 

See  Sale. 
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WYBICIAJX -- Pravmans  of  the  Public  HeaUh  Law,  that  one  earmded  of  a 
fdony  than  not  thereafter  practice  medicine  —  thep  are  constitutional  a»  to  sub- 
sequent, but  not  as  to  prior,  convictions. 

See  People  «.  Hawker 188 

PLEADING  —  Demurrer — drfeet  of  parties  plaintiff —  when  it  does  not  appear 
en  the  face  of  the  complaint.]  1.  la  an  action  in  which  an  injunction  was 
granted  restraining  the  enforcement  of  certain  paymen1.s  from  one  Noble, 
an  undertaking  was  ^iven  conditioned  that  "the  plaintiffs  will  pay  to  the 
defendants  and  parties  so  enjoined  such  damages,  not  exceeding  the  sum 
of  9250,  as  the^  may  sustain  by  reason  of  the  injunction." 

The  injunction  was  vacated,  and  in  an  action  brought  upon  the  under- 
taking by  the  defendants  in  the  original  action  in  which  the  undertaking 
was  given,  a  demurrer  was  interposed  on  the  ground  that  there  was  a 
defect  of  parties  plaintiff. 

Beld,  that  the  demurrer  was  properly  overruled,  as  it  did  not  appear  upon 
the  face  of  the  complaint  that  there  were  any  persons,  other  than  the  present 
plaintiffs,  parties  to  the  original  action  or  served  with  process  therein  or 
enjoined  thereby,  or  who,  though  not  enjoined,  sustain^  any  damage  by 
reason  of  the  injunction. 

Ou€Bre,  whether  the  undertaking  created  an  obligation  jointly  **to  the 
defendants  and  parties  so  enjoined."    Payne  v.  Godfiiey 260 

2. Compiaint  — for  false  imprisonment,  it  must  be  alleged  to  have  been 

illegal  or  procured  without  a  warrant.]  A  complaint,  in  an  action  for  false 
imprisonment,  is  defective  which  does  not  allege  either  that  the  imprison- 
ment of  the  plaintiff  was  illegal  or  was  procured  without  a  warrant. 

A  complaint  which  states  that  the  plaintiff  was  arrested,  that  the  arrest 
was  cau^  by  the  defendant,  and  that  upon  the  trial  there  was  no  sufficient 
cause  to  believe  him  guilty,  and  that  he  was  discharged,  does  not  show 
that  the  defendant  may  not  nave  been  arrested  upon  a  warrant  which  was 
duly  issued.    Cousins  v.  Swords 888 

8. Complaint  for  maliciovs  prosecution  —  a  want  of  probable  cause  must 

be  alleged.]  In  an  action  for  malicious  prosecution  the  plaintiff  must  allege 
and  prove  that  there  was  no  probable  cause  for  the  prosecution,  and  timt 
it  was  instituted  through  malice,  and  a  mere  allegation  that  the  defendant 
maliciously  charged  the  plaintiff  with  crime  does  not  relieve  the  latter 
from  alleging  a  want  of  probable  cause;  an  allegation  that  the  charge  was 
false  and  that  the  plaintiff  was  acquitted  is  not  enough.    Id. 

4. Demurrer  —  answer  alleging  a  breach  of  an  agreement,  not  alleged  to 

have  been  made.]  A  complaint  set  forth  a  contract  by  which  the  plaintiff 
agreed  to  indorse  and  guarantee  two  notes  for  the  defendant;  the  answer  did 
not  deny  this,  nor  did  it  set  up  any  other  agreement,  but  simply  alleged 
that  the  plaintiff  had  refused  to  perform  the  agreement  by  guaranteeing  and 
discounting  certain  other  notes  of  the  defendant. 

Held,  that  this  defense  was  demurrable.     Forgotston  v.  McEeon 842 

Plea  in  bar  —  actions  mag  be  pending  in  several  States  to  recover  the  saTne 

debt — the  court  will  take  jurisdiction  of  an  action  on  contract  although  both 
parties  are  non-residents. 

/S^  Smith  r.  Crocker 245 

Corporation  —  action  against  its  directors  for  a  failure  to  file  an  annual 

report — a  judgment  and  execution  returned  unsatisfied  against  the  corporation 
are  not  prerequisites. 

See  Camp  Manufacturing  Co.  v.  Reamer 408 

A  single  tort  cannot  be  made  the  subject  of  two  separate  actions  —  leave  to 

set  up  the  defense  of  the  bringing  of  another  auction,  by  supplemental  answei\ 

See  Rbilly  v.  Sicilian  Asphalt  Paving  Co 242 

Administrator,  made  a  party  plaintiff,  who  fails  to  file  a  supplemental 

complaint. 

See  Lazarus  v.  Metropolitan  Elevated  R.  Co 488 

An  objection  that  a  cause  of  action  is  legal  must  be  raised  by  anewer  or 

demurrer. 

See  Stiefel  v.  New  York  Novelty  Co 871 
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FOUCY  —  Of  insurance. 

See  Inburamcs.  mjbb. 

POWEB  —  Power  of  sale  dependent  on  the  consent  of  another — it  temunatss 
with  his  deatliA  Where  the  will  of  a  testator  empowers  his  executrix,  a  life 
tenant,  with  the  consent  of  her  mother,  also  a  life  tenant,  to  sell  his  real 
estate  and  to  invest  the  proceeds,  but  contains  no  requirements  making  a 
sale  necessary,  the  death  of  the  mother,  without  having  given  her  consent 
to  a  sale,  terminates  the  power,  and  a  subsequent  conveyance  by  the  daughter 
as  executrix  does  not  give  any  title.     Gulick  v.  Griswold 85 

Potcer  of  sale  to  executrix  with  consent  of  Itfe  tenants  — exercise  there^, 

by  conveyance  to  a  third  party  who  recanveys  to  the  life  tenants — unfnarket€Me 
title  — exectUory  deeise  limiting  a  fee  defter  a  fee. 

See  Stokes  v.  Htdb 530 

Dower  —  effect  of  a  power  of  sale  to  executors. 

See  EiMBEL  «.  KiMBEL 570 

PBACnCE  —  Irregularities  in  entering  judgment  are  not  jurisdictional,  ]  1 . 
An  irregularity,  occurring  in  an  action,  subsequent  to  the  time  when  the 
court  acquired  jurisdiction  by  the  service  of  a  summons  pursuant  to  an 
order  of  publication,  relative  to  the  giving  of  notice  m  the  proceedings  to 
enter  judgment,  is  not  iurisdictional  in  its  nature,  and  the  judgment, 
although  voidable,  would  not  be  void,  and,  until  avoided,  an  execution 
issued  upon  it  would  be  valid.    Arkhnburoh  v,  Arkbnburoh 807 

2.  Rights  under  a  special  appearance —  demanding  notice  of  a  rtferenas 

upon  an  application  fo7'  judgment.}    Where  a  defendant  has  not  appeared 

fencrally  in  an  action,  but  has  merely  demanded  notice,  under  subdivision 
of  section  1219  of  the  Code  of  Civil  Procedure,  of  the  execution  of  any 
reference  or  writ  of  inquirv  which  might  be  granted  upon  any  application 
for  judgment,  he  is  merely  entitled  to  five  days'  notice  of  the  time  and 
place  of  the  execution  of  a  reference,  and  cannot,  upon  that  reference,  liti- 
gate the  question  whether  the  cause  of  action  exists  against  him.    Id. 

Practice  in  the  first  judicial  district  where  a  ease  has  been  tranrferred  2y 

the  new  Constitution  from  tlie  Superior  to  the  Supreme  Court  — motion  to  add 
it  to  the  calendar  as  ^ft  off  by  mistake,  or  fling  note  of  issue  and  sendee  if 
'notice  of  trial. 

See  Fenelite  t>.  Dorian 185 

Motio^nfar  leave  to  appeal  to  the  Court  of  Appeals — the  questions  to  be 

reviesoed  must  be  definitely  and  concisely  stated. 

See  Harroun  o.  Brush  Electric  Light  Co 19 

Attachment  — positive  aUegoHons  by  an  assignee  of  a  daim — the  ^ffldmeU 

must  furnish  proof  of  the  facts. 

See  Tucker  v.  GooDSEiiL  Co 89 

In  regard  to  the  review  of  adjudications. 

See  Appeal. 

Bdating  to  attachments. 

See  Attachment. 

As  to  allowance  and  recovery  of  costs. 

See  Costs. 

Relating  to  motions  and-  orders. 

See  Motion  and  Order. 

-^ —  Bdating  to  the  granting  of  new  trials. 
See  New  Trial. 

— ^  Rdating  to  the  reference,  etc.,  of  a  disputed  claim. 
See  Reference. 

Relating  to  the  trial  of  actions. 

See  Trial. 

PBESXTKPnON: 

See  Evidence. 
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P&ESTTICPTION  —  Continued,  page. 

An  order  for  publication  presumed  to  haw  been  made  by  a  judge  and  not 

by  the  court. 

See  Motion  and  Ordek. 

PBINCIPAL  AND  AGENT — Agency — Jiolding  out  another  as  principal 
—  undiecloeed  principal.]  1.  A  person  who  originally  was  neither  the  actual 
principal  nor  the  actual  agent  in  a  sale  of  eoods  ina^^  make  himself  liable  as 
principal  by  asserting  his  principalship  ana  contracting,  upon  a  go^  consid- 
eration, with  regard  to  it. 

In  an  action  brought  to  recover  the  price  of  goods  sold,  it  appeared  that  in 
October,  1895,  a  person  named  Loisson  took  an  order  from  the  plaintiffs 
for  mosquito  netting.  Thereafter  the  plaintiffs  received  a  bill  of  the  goods, 
which  read:  **To  Andrew  McLean  (the  defendant),  Dr..  sole  agent  for  mos- 
quito netting,  manufactured  by  li.  &  H.  Adams,  Andrew  McLean  &  Co., 
jbames  Thompson  &  Co."  There  was  8t»imped  across  the  face  of  the  bill, 
**  These  goods  shipped  by  R.  &  H.  Adams;  all  orders  to  be  sent  direct  to  16 
Greene  street.  New  York.  Paid  November  11,  1895,"  and  the  further  state- 
ment, "Delivered  by  R.  &  H.  Adams."  The  plaintiffs  made  payment  to  the 
defendant  Andrew  McLean  by  a  check  payable  to  his  order,  and  after  he 
had  objected  to  the  check  as  too  small,  they  sent  to  him  an  additional  check 
for  the  difference.  He  had  also  sent  to  the  plaintiffs,  a  few  months  before  the 
sale,  a  postal  card  stating  the  price  of  mosquito  netting. 

The  plaintiffs  knew  that  Loisson  had  formerly  been  employed  by  R.  &  H. 
Adams,  but  they  supposed  that  after  the  year  1898  he  had  become  a  salesman 
for  a  combination  in  the  mosquito  netting  business  composed  of  R.  &  H. 
Adams,  Andrew  McLean  &  Co.  and  James  Thompson  &  Co.  Loisson  never 
notified  the  plaintiffs  that  he  had  booked  the  goods  with  R.  &  H.  Adams,  nor 
did  that  firm  ever  come  forward  as  principals  in  the  matter,  or  notify  the  plain- 
tiffs that  thev  had  contracted  with  Loisson.  In  fact,  Loisson  transmitted  the 
order  to  R.  &  H.  Adams,  who  received  and  accepted  the  order  from  him;  but 
the  bill  for  the  goods  was  sent  and  payment  was  made  as  described  above. 
The  defendant  was  the  supervisor  of  the  mosquito  netting  combination,  con- 
trolled the  market,  entered  all  sales  in  a  special  ledger,  received  payment 
from  debtors,  and  paid  over  what  he  received,  less  two  per  cent  retained  by 
him  for  "handling  the  accounts,"  to  the  proper  member  of  the  combina- 
tion. He  paid  over  to  R.  &  H.  Adams  what  he  received  from  the  plaintiffs, 
less  two  i>er  cent,  and  that  firm  credited  the  plaintiffs  only  with  the  amount 
which  they  had  received  from  the  defendant.  The  firm  of  R.  &  H.  Adams 
failed  in  March,  1896,  and  the  plaintiffs  sought  to  hold  the  defendant 
Andrew  McLean  as  principal. 

Eeld,  that  as  the  defendant  authorized  R.  &  H.  Adams  to  send  out  bills  in  his 
name  as  principal,  he  thereby  permitted  them  to  hold  him  out  as  such,  and  that 
R.  &  H.  Adams  thereby  also  disavowed  that  they  themselves  were  principals; 

That  the  defendant  was  liable  as  principal  upon  a  completed  contract,  and 
that  this  was  entirely  unaffected  by  the  arrangement  which  Loisson  had  pre- 
viously made  with  R.  &  H.  Adams,  but  of  which  the  plaintiffs  were  in  entire 
ignorance.    Powers  v.  McLean 92 

2. General  authority  to  rent.]    Where  an  agent  is  held  out  as  having 

authority  to  rent  real  estate,  instructions  given  to  him  bv  his  principal  to 
rent  only  by  the  month  cannot  bind  a  tenant  who  has  no  knowledge  of  the 
limitations  of  the  agent's  authority.     Babin  v.  Enslet 548 

Life  insurance  —  covenants  that  the  a{fent,  in  writing  down  answers  to 

an  application  for  insurance^  shall  represent  only  the  insured  —  the  falsity  of 
the  answers  as  so  written  cannot  be  shown  by  parol. 

See  Bernard  v.  United  Life  Ins.  Assn 142. 

An  agent  and  his  principals  are  jointly  responsible  for  his  frcmduient 

representations. 

See  Cunningham  v.  Wathen 653 

—  Warehouse  receipts  executed  by  the  president  of  a  warehouse  company  in 
his  ownfaxor  —  authority  to  him  to  do  so  may  be  implied  —  inquiry  wh^her  the 
cotton  is  in  storage — estoppel. 

See  Corn  Exchange  Bank  t.  American  Dock  Co 45S 


See  Master  and  Servant. 
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PBINdFAL  AND  USITEKEST -- Inte7'est  upon  a  judgment— -traited  by 
the  voluntary  acceptance  of  its  face. 

See  Brady  v.  Mayor 153 

PRINCIPAL  AND  BJTB^TY— Bond  ^  proof  required  to  overcome  the  pre- 
sumption of  a  consideration  arising  from  the  seal — forbearance  to  sue  —  the 
fraud  of  the  principal  upon  a  surety  does  not  prejudice  Vie  obligees  —  no  mutual 
mistake,  where  one  party  is  ignorant  of  the  facts — bond  not  limited  by  a 
scJiedule  annexed.]  In  1887,  Herman  Frank,  having  received  from  Clara 
Feldman,  since  deceased,  certain  sums  of  money  upon  a  trust  that  he  should 
invest  the  same  and  pay  the  interest  during  a  certain  period,  and  subse- 
Quently  the  principal,  to  Minnie  Rothschild  and  Edna  Rothschild,  made  and 
delivered  a  certificate  which  stated  the  trust  and  the  manner  in  which  the 
moneys  were  invested.  In  1894,  he  was  asked  to  give  security,  and,  when  he 
delayed  doing  so,  he  was  threatened  with  legal  prosecution,  whereupon,  by 
the  false  pretense  that  the  fund  was  perfectly  secured,  he  induced  one 
Moritz  Brockman  to  become  his  surety  upon  a  bond,  under  seal,  dated  June 
28,  1894,  given  bv  himself  to  the  Rothschilds  for  the  amount  of  the  trust 
fund,  conditioneci  that  Frank  would  "faithfully  in  all  things  discharj^e  his 
duties  as  trustee  under  the  trust  referred  to  and  described  in  the  certificate 
of  the  above  bounden  Herman  Frank,  a  copy  of  which  is  hereto  annexed, 
marked  Schedule  'A,' and  render  a  just  and  true  account  of  all  moneys 
and  property  received  by  him  and  of  the  application  thereof."  Brockman 
testined  that  he  received  no  consideration  for  executing  the  bond,  but  the 
Rothschilds  took  no  part  in  the  negotiations  with  Brockman  for  the  giving 
of  the  bond,  nor  did  they  know  where  the  fund  was  or  how  it  was  invested. 
In  fact,  Frank  never  invested  the  moneys,  but  misappropriated  the  funds 
and  subsequently  absconded.  January  4,  1896,  an  action  was  begun  against 
the  defendant  Brockman  on  the  bond  by  the  Rothschilds,  the  interest  from 
January  1,  1895,  being  unpaid,  although  the  event  had  not  then  occurred 
under  which  the  principal  sum  mentioned  in  the  certific^ite  was  to  become 
due. 

EM,  that,  as  the  bond  was  under  seal,  a  consideration  was  presumed, 
which  presumption  was  not  overcome  by  the  mere  testimony  of  the  surety 
that  he  had  received  no  consideration  for  executing  the  bond; 

That,  as  the  plaintiffs,  the  beneficiaries,  had,  because  of  the  giving  of  the 
bond,  postponed  bringing  an  action,  under  an  implied  promise  to  forbear 
until  the  interest  and  the  principal  of  the  fund  should  become  payable  under 
the  terms  of  the  trust,  that  forbearance  was  sufficient  consideration  to  sup- 
port the  bond; 

That,  as  the  plaintiffs  had  had  no  dealings  with  the  surety,  they  were  not 
parties  to  the  fraud  which  Frank  perpetrated  upon  him,  and  that  Frank's 
fraud  could  not  invalidate  the  bond  as  to  them; 

That  as  the  plaintiffs  took  the  bond,  in  ignorance  of  the  facts  as  to  where 
the  fund  was  or  how  it  was  invested,  it  could  not  be  said  that  the  bond  was 
given  under  any  mutual  mistake  upon  the  facts  as  between  the  beneficiaries 
and  the  surety  ; 

That  as  the  bond  was  conditioned  that  Frank  should  render  a  true  and 
just  account  of  all  moneys  and  property  received  by  him  and  of  the  appli- 
cation thereof,  its  obligation  was  not  limited,  by  the  certificate,  to  the  secur- 
ing of  the  moneys  actually  invested  in  the  bonds  and  mortgages  described 
in  the  certificate*.    Rothschild  v.  Frank 399 

Bond  by  a  city  contractor  to  pay  employees  and  materialmen  —  privity 

between  the  promisee  and  the  party  to  be  benefited  is  necessary  —  an  extension  of 
time  discharges  the  surety. 

i6fe«  LyTH  f .  HiNGSTON 11 

PBTVATE  WAY  —  Easements — way  by  necessity  —  after  an  enjoyment  of 
thirty 'five  years,  it  cannot  be  cJianged.]  1.  A  way  by  necessity,  whether 
created  by  grant  or  by  construction,  cannot  be  changed  by  the  owner  of 
the  servient  estate,  after  an  uninterrupted  enjoyment  of  thirty-five  years, 
without  the  consent  of  the  owner  of  the  dominant  estate. 

Hikes  v.  Hamburger 577 

t. T^ic  right  terminates  mfh  the  necessity.]    Semble,  that  a  right  of 

way  by  necessity  terminates  with  the  necessity.    Id.  ^ 
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PRIVITT  —  Of  contract 
See  Contract. 

€f  estate. 

See  Landlord  and  Tenant.  pao«. 

PBOCBSS  —  Service  by  publication — a  copy  of  the  order  cf  pMication  miLBt 
be  served,  witJuyut  the  8tate.'\  The  requirement  of  section  440  of  the  Code 
of  Civil  Procedure  that,  where  personal  service  of  the  summons  in  an  action 
is  made  upon  a  defendant  without  the  State,  a  copy  of  the  order  for  the 
publication  of  the  summons  must  be  served  at  the  same  lime,  cannot  be 
disregarded:  a  compliance  with  that  requirement  is  necessary  to  give  the 
court  jurisdiction. 

Section  443  of  the  Code  of  Civil  Procedure  has  no  reference  to  the  serv- 
ice of  a  copy  of  the  order,  and  does  not  in  any  manner  dispense  with  the 
requirement  of  section  440.    Ludden  v.  Dbgemer 897 

An  order  for  publication  presumed  to  have  been  made  by  a  judge  and  not 

by  the  court. 

See  LowERRE  v.  Owens 215 

PBOMISE—  To  pay. 

See  Limitation  op  Action. 

PBOOF: 

See  Evidence. 

PBOOF  OF  LOSS  —  Under  insurance  policies. 
See  Insurance. 

PBOPEBTY : 

See  Real  Property. 

PUBLIC  HEALTH  —  Provisions  of  the  Public  Health  Law,  that  one  con- 
victed of  a  felony  shall  not  tliereafter  practice  medicine  —  they  are  constitutional 
as  to  subsequent,  but  not  as  to  prior,  convictions. 
See  Constitutional  Law. 

PUBLIC  NUISANCE  —  Law  relating  to. 
See  Nuisance. 

PUBLIC  OFFICEB: 

See  Officer. 

PUBLIC  STBEET : 

See  Municipal  Corporation. 

PUBLICATION  —  Service  of  process  by. 
See  Process. 

PURCHASE  —  Cf  personal  property. 
See  Sale. 

BAILBOAD  —  Elevated  railroads  of  New  York  city — measure  of  damages  to 
abutting  owners.l  The  measure  of  damages,  awarded  to  abutting  owners  of 
property  lying  in  the  lower  part  of  Broadway,  in  the  cit^  of  New  York,  for 
the  rentol  and  fee  values  of  property  damaged  by  the  mamtenance  and  opera- 
tion of  the  elevated  railroads,  considered  and  stated. 

Lazarus  v.  Metropolitan  Elevated  R.  Co 488 

Negligence  of  a  co-servant  —  running  by  a  signal  toicer  in  a  snow  storm 

—  additional  distance  signals  not  necessary — engineer  running  a  train  fast  to 
prevent  its  being  blocked  oy  snow  — paramount  duty  of  trackmen  to  clear,  rather 
than  patrol,  the  tracks  —  eotistiiig  rules  of  a  corporation,  when  sufficient. 

See  NiLEs  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 68 

Elevated  railroads  of  New  York — proof  of  change  in  neighboring  rental 

and  sale  values  —  an  objection  tliat  it  is  ''not  within  the  issues,'*  is  good  —  an 
oltjection  to  evidence  not  waived  by  giving  similar  evidence  in  rebuttal. 

See  Douglas  v.  New  York  Elevated  R.  R.  Co. 471 

App.  Div.— Yol.  XIV.        86 
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AAILBOAD—  Cantintied. 

Contributory  negligent —  wTien  a  brakeman  who  fails  to  discover  a  drfeei 

cannot  impute  negligence  to  the  company  because  its  inspector  did  not  —  riuc  ef 
the  employment  — fellow-servants. 

See'KATOHv.  N.  Y.  Central  &  H.  R.  R.  R.  Co 20 

Negligence — failure   to   warn   men,    working   in   a   tunnel,   of  the 

approach  of  an  engine  —  degree  of  care  to  be  exercised  by  the  servant  —potitiou 
of  peril  —  risks  not  assumed  by  the  servant. 

See  Felice  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 345 

— '"  Negligence  —  duty  cf  a  horse  car  driver  to  have  his  ear  under  control  at 
street  crossings  —  whether  a  child  is  sui  Juris  is  for  the  jury  —  weight  of  evidence 
—  amount  cf  a  verdict. 

See  WraNYK  v.  Second  Avenue  R.  R.  Co 515 

Elevated  railroads  —  objection  to  plaintiff  *s  title  —  it  cannot  be  first  taken 

on  an  appeal  —  donees  of  a  power  of  sate — reversal  on  the  question  <^  damages. 

See  Philips  v.  New  York  Elevated  R.  R.  Co 606 

Negligence  —  vibration  of  a  train  which  throws  a  passenger  off  the  step  of 

a  ear,  in  the  dark,  where  there  xs  no  platform. 

See  Zimmerman  v.  Long  Island  R.  R.  Co 5G2 

Negligence — measure  of  damages  where  an  infant  is  likely  to  reoewr 

from  his  it^uries. 

See  Levitt  v.  Nassau  Electric  R.  R.  Co 83 

Elements  of  damage  to  an  abutting  owner  from  the  construction-  of  a 

railroad. 

See  Carroll  v.  New  York  Elevated  R.  R.  Co 278 

Negligence  —  failure  of  a  motorman  to  see  an  approaching  horse  and 

wagon. 

See  Qeipel  t>.  Steinway  Railway  Company 551 

REAL  PBOPEBTY—  The  surrogate  of  New  York  •—  he  might,  btfj^e  1880, 
under  |  H  <J^  chap.  359  of  1870,  determine  the  validity  of  testamentary  disposi- 
tions cf  real  estate —  waiver  by  the  heirs  cf  the  right  to  a  jury  trial  —  the  decree 
cannot  be  attacked  coUaterally  —  the  heirs  are  not  theree^fter  necessary  pe^ies  to 
an  action  to  sell  the  real  estate  for  the  testatofs  debts. 

See  Bensen  v.  Manhattan  R.  Co  443 

Mechanics  lien —  consent  cf  owner  inferred  from  his  license  to  his  tenant 

to  alter  and  repair,  and  his  acquiescence  therein  —  building  a  vault  under  a  vide- 
walk  is  a  beneficial  improvement  of  the  realty  —  constructive  notice  of  a  leass  to 
lienors. 

See  MosHER  v.  Lewis 565 

Power  of  sale  to  executrix  with  consent  cf  life  tenants — exercise  fhorecf, 

by  conveyance  to  a  third  party  who  reconveys  to  the  Hfe  tenants  ^-^  unmarketaoU 
title  —  executory  devise  limiting  a  fee  after  a  fee. 

See  Stokes  v.  Hyde 530 

Municipal  liability  for  the  act  o^  an  independent  contractor — effect  of  the 

city's  retaining  the  right  to  supervise  the  work — damages  for  a  permsment 
encroachment  — failure  to  protest. 

/Sise  GoLDSCHMiD  «.  Mayor 185 

Will — where  an  annuity  is  charged  upon  lands  —  a  right  to  occupy  apart- 
ments has  priority  over  an  annuity  payable  from  the  same  premises — costs,  fees 
and  commissions  to  a  receiver,  a  party  defendant. 

See  Arthur  v.  Balton.    (No.  1) 106 

Easement  —  way  by  necessity — <rfter  an  er^oyment  of  thirty-fkve  years, 

it  cannot  be  changed —  the  right  terminates  with  the  necessity. 

See  HiNES  v.  Hamburger 677 

RigfU  of  a  tenant  to  remove  fixtures  —  effect  of  the  acceptance  of  a  renewal 

of  the  lease  —  orcU  agreement  as  to  the  removal  of  the  fixtures  ' 

/806  Stephens  t).  Ely dOS 

Creditor's  suit  —  enforced  against  real  property  by  execution,  not  by  a 

receiver. 

See  Bryer  v.  Foerster 315 
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BBAIi  PBOPEBTY  —  Continued,  paoi* 

P&wer  cf  sale  dependetU  on  tfie  consent  of  another — it  terminates  toith 

his  death. 

See  QuLiCK  v.  Qbirwold 85 

i^teciJUi  perfortnanee — w?iere  the  beams  of  a  house  are  inserted  in  the 

ioaU  of  the  next  house. 

See  Sfero  v.  SHUiiTz 428 

Dou>er  in. 

See  Dower. 

Lease  of. 

See  Laiidlobd  and  Tenaivt. 

BEOSIFT  —  Cfa  warehous&man. 
See  Warbhouseman. 

BEOEIVEB — Assets  of  one  eorporationfraudukntlp  trantferred  to  another  — - 
remedy  of  a  treditor  cf  the  former  a^gainst  a  receiver  iff  the  latter.]  1.  A  ]udff« 
ment  creditor  of  a  lumber  company,  whose  assets  have  been,  as  alleged, 
fraudulently  transferred  to  another  corporation,  is  not  entitled  to  have  all 
the  property  of  the  latter  company  tasen  out  of  the  hands  of  a  receiver, 
appointed  in  proceedings  for  its  voluntary  dissolution,  and  to  have  such 
assets  applied  by  a  newly -appointed  receiver  to  the  payment  of  his  judg- 
ment, wnere  it  appears  that  the  latter  corporation  purchased  some  of  its 
assets  of  parties  other  than  the  first-mentioned  company,  and  there  is  nothing 
to  show  what  assets  are  and  what  assets  are  not  equitably  applicable  to  the 
payment  of  the  Judgment.    Sghulze  v.  Sizer 274 

2.  Burden  of  proof  as  to  the  fraud,]    The  burden  of  proof  is  upon  a 

judgment  creditor,  who  alleges*  that  a  transfer  made  by  a  corporation  is 
iraudulent,  to  establish  the  fact.    Id, 

8.  A  new  receiver  is  unnecessary.]    Semble,  that  where  property  of  a 

corporation  is  already  in  the  hands  of  a  receiver  it  is  not  necessary,  in  order 
to  protect  the  rights  of  a  judgment  creditor,  that  a  new  receiver  should  be 
appointed.    Id, 

4.  Receiver  of  a  sciventlirm — when  lease  to  issue  an  execution  against  its 

assets  should  be  granted.]  Where  a  receiver  of  a  firm,  appointed  after  its 
dissolution  for  the  purpose  of  winding  up  \\&  affairs,  is  really  carrying  on 
the  business,  and,  in  the  meantime,  is  endeavoring  to  get  creditors  to  extend 
the  time  for  the  payment  of  its  debts,  and  the  firm  is  in  fact  solvent,  the  court 
should  permit  a  judgment  creditor  to  levy  upon  the  assets  precisely  as  though 

no  receiver  had  been  appointed.    Schloss  v,  Schlobb 888 

5.  Costs,  fees  and  commissions  to  a  receiver,  a  party  dtfendant.]    A 

receiver  of  the  property  of  an  annuitant,  who  is  made  a  party  defendant  to 
an  action  brought  by  the  annuitant  to  have  his  annuity  declared  a  charge 
upon  lands,  is  not  entitled  to  costs  out  of  the  fund,  but  must  lecover  his 
fees  and  hiis  commissions  from  the  share  of  the  annuitant. 

Arthur  v.  Dalton.    (No.  1) 108 

Banking  corporaiion  —  a  proceeding  in  one  department  for  its  volun- 
tary dissolution  abates  on  the  entry  of  judgmsnt  of  dissolution  in  an  action 
subsequently  brought  by  the  Attorney- (General  in  another  department  —  tempor* 
ary  receivers  in  each  proceeding  — powers  and  duties  in  respect  to  the  assets. 

See  Matter  of  Murray  Hii<l  Bank. 818 

Creditor's  suit  —  enforced  against  real  property  by  eoBCcution,  not  by  a 

receiver. 

See  Brter  v.  Foerster , 815 

Trade  mark  —  sale  of  by  a  receiver  of  a  firm  —  injunction. 

See  RoRKB  v.  Soci£t6  des  Uuilbs  D'Olive 178 

Bight  of  a  temporary  receiver  to  sue. 

See  Stiefelc.  New  York  Novelty  Co 871 

BBOOXTPMENT: 

See  Set-ofp. 
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SB7EBENCE  —  References  upon  motions  not  eneouragedJ]  1.  The  practice 
of  referring  questions  arising  on  the  hearing  of  motions,  to  a  referee  for  his 
opinion  upon  a  question  of  fact,  should  only  he  followed  in  extreme  cases 
ivhere  large  interests  are  involved,  and  it  is  impossible  to  reach  a  conclusion 
upon  the  papers  before  the  court.    Woodward  v.  Mubgraye 291 

2.  Purpose  and  effect  of  such  references.^    In  references  upon  motions, 

the  proceedings  before  the  referee  do  not  supersede  the  affidavits  wliich  are 
before  the  court  upon  the  motion;  thejr  merely  afford  an  opportunity  to  cross- 
examine  affiants,  and  to  introduce  additional  testimony.    Id. 

8.  R^erence  under  the  statute — token  a  claim  has  not  been  unreasonabljf 

resisted — costs.^  A  claim  for  $615  against  a  decedent's  estate,  which  has  been 
reduced  to  $321,  cannot  be  said  to  have  been  unreasonably  resisted  by  the 
executor,  and  he  should  not  be  charged  with  the  costs  of  a  statutory  refer- 
ence in  respect  thereto.    Anderson  «.  McCann 855 

Rights  under  a  special  a/ppearance  —  demanding  notice  of  a  reference 

upon  an  application  for  judgment 

See  Arkekburoh  v.  Arkenburoh 967 

HBGULAJUTY  —  Presumption  of  the  regularity  of  an  order. 
See  Motion  and  Order. 

&ELEASE  —  Joint  adxenturers  —  accounting  as  among  partners  —  a  reieaae 
by  one  associate  renders  him  liable  to  tJie  others. 

See  O'Hara  v.  Hakman.  .   167 

ItBMEDY  —  Actions  may  be  pending  in  several  StcUes  to  recover  the  same  debt. 

See  Smith  v.  Crocker 245 

—  By  attachment. 

See  Attachment. 

—  In  equity. 

See  Equity. 

—  Against  fraudulent  conveyance. 

See  Fraudulent  Conveyance. 

—  Existing  in  the  relation  of  husband  and  wife. 

See  Husband  and  Wife. 

—  Existing  in  the  relation  of  landlord  and  tenant. 

See  Landlord  and  Tenant. 

By  action  for  specific  performance. 

See  Specific  Performance. 

—  For  erroneous  taxation. 

SeeTjix. 

BEMOVAL—  Cf  officers. 
See  Officer. 

BENEWAL  —  Of  a  lease. 

/S^  Landlord  and  Tenant. 

BEFOKT  —  Cf  a  corporation. 
See  Corporation. 

BSPBESENTATION  —  Fraudulently  made. 
See  False  Representation. 

— ^  In  an  insurance  policy. 
See  Insurance. 

BSS  AD  JT7DIC  ATA : 

See  Judgment. 

BESdSSION  —  Of  contracts. 
'     See  Contract. 

—  Of  sales  of  persona^  property. 

See  Sale. 
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BE8IDENCE: 

See  Domicile. 

BjiVJJsW: 

See  Appeal.  taoz. 

SBVISED  STATT7TES  —  2  72.  ^.  68.  g  40  — ^  aigrmture  to  a  mil  must  be 
teen  by  a  witness  to  whom  it  is  acknowledged. 

See  Matter  op  Laudy 160 

r.See  table  of  sections  of  the  Revised  Statutes  cited,  ante,  in  this  volume.] 

BIPABIAN  BIGHTS  —  Ir^netion  — extension  of  a  pier  into  the  Hudson 
river — w/ien  not  enjoined  on  the  complaint  of  an  oc^ointTig  pier  owne?'.]  1.  In 
an  action  brought  to  enjoin  the  defendants  from  extending  a  pier  into  the  Hud- 
son river,  it  was  shown  that  the  plaintiffs  owned  a  pier  running  into  the  Hud- 
son river,  which  was  next  south  of  that  of  the  defendants,  and  was  sepantted 
from  it  by  a  slip,  into  which  the  plaintiffs  v/erc  in  the  habit  of  running  and 
tying  up  their  freight  and  passenger  steamboat,  which  was  about  140  feet  in 
leneth.    Both  piers  extended  the  same  distance  into  the  river. 

The  plaintiffs  claimed  that  the  proposed  extension  of  the  defendants'  pier 
would  make  it  much  more  difficult  for  them  to  get  their  boat  into  the  slip. 

The  assignors  of  the  plaintiffs  had  a  grant  of  lands  under  water,  issued  in 
1874,  for  the  purposes  of  commerce  only.  The  dock  of  the  defendants  waa 
built  about  1876,  and  in  1893  thev  obtained  a  further  grant  "for  the  bene- 
ficial enjoyment,"  which  extended  about  seventy-five  feet  further  into  the 
river  than  the  present  pier.    Both  docks  were  used  very  little  by  any  other 

gersons  than  the  plaintiffs  and  the  defendants,  the  water  in  the  neighbor- 
ood  of  these  docks  being  quite  shoal. 

Held^  that  as  it  did  not  appear  that  the  proposed  extension  of  the  defend- 
ants* pier  would  substantially  obstruct  or  impair  navigation,  or  violate  the 
River  and  Harbor  Act  (25  U.  S.  Stat,  at  Large,  425;  amended  by  26  U.  8. 
Stat.  St  Large,  454,  §  7),  the  court  should  not  enjoin  the  defendants  from 
constructing  such  extension  to  their  pier  —  certainly  not  until  the  Secretary 
of  War  took  some  action  under  the  provisions  of  that  act.    Jenks  v.  Millek.  474 

2. Relative  rights  of  littoral  owners.^  Relative  rights  of  adjoining  lit- 
toral owners,  considered.*   Id. 

3JSK  —  Under  a  policy  of  insurance. 
See  Insurance. 

BIVEBBAKK: 

See  Riparian  Rights. 

BOGHBSTEB  —  Municipal  Court  of  Rochester — can  grant  to  tJis  plaintiff 
Jmt  a  tingle  cu^journment,  7u>t  to  exceed  eight  days  —  waiter. 

/SS^  Morris  9.  Hays S 

BrUI^  —  Of  courts. 
See  Court. 

8ALB  —  Breach  of  warranty  as  to  the  age  of  a  horse  —  a  purcfvaser  is  hmcnd  to 
examine  the  conditions  of  the  ''principal  catalogue/*  although  he  buys  by  a  *'  sup- 
jafemental"  one.]  The  "Catalogue  of  a  Breeders'  Sale  by  Woodard  and 
Bhanklin,  at  Lexington,  Ey.,"  contained  elaborate  conditions  of  sale,  among 
which  was  the  following:  "  Ages  and  heights  of  horses  are  approximated 
by  owners  and  are  believed  to  be  correct,  but  are  not  guaranteed."    A  '*  Sup- 

Slemental  Catalogue  of  Woodard  &  Slmnklin  Sale,"  which  contained  no  con- 
itions,  described  an  animal  as  "May  Day,"  a  bay  mare,  foaled  in  1874,  "  and, 
therefore,  eighteen  years  old."  This  mare  was  bought  at  the  sale  by  a  pur- 
chaser, who  subsequently  sued  to  recover  for  a  breach  of  warranty  as  to  the 
age  of  **  May  Day,"  which  was  in  fact  twenty -two  instead  of  eighteen  years. 
HM,  that  as  both  catalogues  referred. to  the  same  sale,  they  must  be 
read  together,  and  as  thus  read  the  age  of  the  mare  was  not  guaranteed; 

That  the  plaintiff's  omission  to  read  the  conditions  in  the  principal  cata- 
logue did  not  affect  the  question  of  the  defendant's  liability. 

Hekrt  v.  Salisbury 52ft 

Power  of  sale  to  executrix  with  consent  of  life  tenants  —  exercise  thereof 

hy  conveyance  to  a  third  party  w?io  reconxeys  to  the  life  tenants —  unmarketable 
title — executory  devise  limiting  a  fee  after  a  fee. 

See  Stokes  v.  Hyde 530 
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BAI^— CarUinued.  pah. 

A  sale  of  credit  eannot  be  nmiriaus. 

See  FoRGOTSTON  «.  McEeok 94d 

False  representations  on. 

See  Falsb  Reprbbbntation. 

Of  property  under  judgments. 

See  Judicial  Sale. 

Power  of  . 

^  Power. 

SATISFACTION  ^Qfaddft. 
See  Payment. 

SEAL  —  Proof  required  to  ottercome  the  presumption  of  a  consideration  arising 
from  the  seal. 

See  Rothschild  t.  Frank SW 

SBP ABATIOK  —  Cf  husband  and  wife. 
See  Husband  and  Wipe. 

SE&VANT: 

See  Master  and  Servant. 

SE&VIUJS—  Of  process  of  publication. 
See  Process. 

SESSION  LAWS— 1870,  chap,  359,  %n—The  surrogate  of  New  Tork^  he 
might,  btfore  1880,  under  %  11  of  chapter  859  <2f  1870,  determine  the  validity  of 
testamentary  dispositions  of  real  estate  —  waiver  by  the  heirs  of  the  right  to  a  jury 
trial  —  t?ie  decree  eannot  be  attacked  collaterally  —  the  heirs  are  not  theree^fter 
necessary  parties  to  an  action  to  sell  the  real  estate  for  the  testator's  debts. 

See  Bensen  v.  Manhattan  R.  Co 449 

— — 1885,  chap,  842,  %1  —  Jfechanufs  lien  —  consent  of  owner  inferred  from 
his  license  to  his  tenant  to  alter  and  repair,  and  his  acquiescence  therein — build' 
ing  a  vault  under  a  sidewalk  is  a  beneficial  improvement  of  the  realty — construc- 
tive notice  of  the  lease  to  lienors. 

See  MosHER  v.  Lewis 565 

—  1887,  cTiap.  218 — Commission  on  an  application  for  executive  clemenqf — 
expcTise  of  the  employment  of  a  medical  expert  by  the  district  attorney — a  county 
charge. 

See  Tompkins  v.  Mayor 596 

—  1892,  chap.  686,  §  87 —  County  Law —  the  action  of  a  board  of  super- 
visors in  establishing  a  fire  district  is  legislative  —  it  cannot  be  reviewed  by 
certiorari. 

See  People  ex  rel.  O'Connor  v.  Supervisors 608 

1892,  chap.  688,  §  80  —  Corporation  —  a^ion  against  its  directors  for  a 

failure  to  file  an  annual  report — a  judgment  and  execution  returned  unsatisfied 
against  the  corporation  are  not  prerequisites. 

See  Camp  Manufacturing  Co.  v.  Reamer 408 

1893,  chap.  661,  S  US  — Provisions  of  the  Public  Health  Law,  that  one 

convicted  of  a  felony  shall  not  thereafter  practice  medicine  —  they  are  constitu- 
tional as  to  subsequent,  but  not  as  to  prior,  convictions. 

See  People  v.  Hawker 188 

—  1895,  cliap.  898  —  Provisions  of  the  Public  Health  Law,  that  one  convicted 
of  a  felony  shall  not  tMreafter  practice  medicine  —  they  are  constitutionat  as  to 
iubsequent,  but  not  as  to  prior,  convictions. 

See  People  v.  Hawker 188 

— —  1896,  chap.  112,  §  4 — An  action  to  recover  from  a  dty  moneys  paid  to  it 
for  a  license  —  after  revocation  it  is  returnable  to  the  licensee,  to  the  extent  of  the 
unexpired  term  —  implied  cojitract  to  return  the  money — judgment  may  be  taken 
iioithout  application  to  the  court. 

See  AuGNER  V.  Mayor 461 
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SESSZOK  LAWS  —  Continued.  vusm. 

1896,  chap.  902  —  Ckntnty  Law  —  the  action  of  a  hoard  of  supervisors  in 

establishing  afire  district  is  leffikative  —  it  cannot  be  remetoed  by  certiorari. 

See  Reoplk  ex  rel.  O'Connor  v.  Supervisors 608 

[See  table  of  Session  Laws  cited,  ante,  in  this  volume.] 

SET-OFF  —  A  party  to  a  contract,  himself  in  drfault,  cannot  set  up,  as  a 
counterclaim,  the  failure  of  the  other  party  to  continue  thereafter  to  perform  it.] 
Where  a  contract  for  services  provides  that  an  employer  shall  pay  the 
employee  for  the  work  done  by  mm  in  each  month  within  sixty  days  from 
the  date  of  each  monthly  account,  but  before  the  time  when  a  payment 
becomes  due  the  employer  notifies  the  employee  that  he  cannot  pay  a  note 
which  he  had  KJven  him  for  a  payment  so  becoming  due,  the  employer  is 
in  default,  ana  is  not  in  a  position  to  interpose,  to  an  action  brought  by  the 
employee  to  recover  for  work  done,  a  counterclaim  based  upon  the 
employee's  failure  to  continue  to  perform  the  contract.    Johnson  v.  Ttno  . .  270 

Equitable  set-off,  arising  from  the  discount  by  a  bank  for  a  depositor  of 

notes  which  matured  qfter  his  death  — fraudulent  representations  as  to  solvency  — 
rescission —  an  allegation  as  to  a  mutual  mistake  may  be  disregarded. 

See  Fethan  v.  Bowery  Bank 490 

SEVBBANCE — Cf  a  cause  of  action  for  injury  to  the  person  from  one  for 
injury  to  property,  both  the  result  of  the  same  accident,  improper. 
See  Neoligence. 

SHIPPING — Negligence  —  collision  beyond  the  finish  line  of  a  yacht  race  — 
members  of  a  yacht  dub  are  hound  by  its  rules  —  waiver  of  the  provisions  of  the 
Naviga/tion  Imw. 

See  Clark  v.  Thayer 510 

SLUE  WALK  —  Jn  a  city. 

See  Municipal  Corporation. 

SOCIETY  —  To  effect  insurance. 
See  Insurance. 

SPECIAL  PBOCEEBING — Appeal  on. 
See  Appeal. 

SPECIFIC  PERFOSKANCB—  Where  the  beams  of  a  house  are  inserted 
in  the  wall  of  tlie  next  house.]  In  an  action  broueht  to  compel  the  specific 
performance  of  a  contract  tor  the  sale  of  *'  the  nouses  and  lot  being  and 
known  as  No.  680  East  Twelfth  street,  in  the  city  of  New  York,  the  size  of 
lot  being  25  feet  in  width  front  and  rear,  by  100  feet  in  depth,"  it  appeared 
that  the  building  in  question  had  no  wall  on  its  westerly  sioe  and  was  exclu- 
sively supported  on  that  side  by  beams  and  girders  inserted  in  the  wall  of 
the  building  which  adjoined  it  on  the  west.  The  building  had  remained 
in  its  existing  condition  for  about  thirty  years,  but  it  was  not  shown  that  it 
and  the  adjoining  house  had  been  built  by  the  same  person,  nor  how  the 
beams  came  to  be  inserted  in  the  adjoining  house,  nor  that  there  were  not 
parties  in  bein^  against  whom  the  Statute  of  Limitations  had  not  run.  In 
1895  the  plaintiff  had  a  conversation  with  the  owner  of  the  westerly  lot,  in 
which  she  said  that  the  supporting  wall  was  hers  and  that  she  made  no  objec- 
tion to  the  insertion  of  the  beams  in  her  wall.  This  person  and  her  husband 
had  owned  the  property  since  1867. 
Held,  that  the  purchaser  should  not  be  required  to  take  the  title. 

Spero  v.  Shultz 423 

SPIBITUOXra  LianoB : 

See  Intoxicating  Liquor. 

STATUTE  —  Provisions  of  the  Public  Health  Law,  that  one  co7ivicted  of  a 
felony  shall  not  tliereafter  practice  medicine  —  they  are  constitutional  as  to  sub- 
sequent, but  not  as  to  prior,  convictions. 

See  People  v.  Hawker 188 

See  Revised  Statutes. 

See  Session  Laws. 
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STATXXTE  OF  LIMITATIONS  : 

See  Limitation  op  Action.  piai. 

STIFXTLATIOK' —  That  evidence  taken  in  another  case  may  he  read — ciijee- 
tions  taken  in  the  former  ease  are  not  available. 

See  Carroll  v.  New  York  Elevated  R.  R.  Co 278 

STREET  ^Ina  city. 

See  Municipal  Corporation. 

STREET  RAILROAD : 

See  Railroad. 

STREET  SWEEPER : 

aScc  Negligence. 

SUMMARY  PROCEEDINQS —  By  a  landlord  against  a  tenant. 
See  Landlord  and  Tenant. 

ST7MM0NS : 

See  Process. 

SUPERVISOR—  Of  a  county. 
See  County. 

SURETY: 

See  Principal  and  Surety. 

SURGEON: 

See  Physician. 

SURROGATE  —  New  trials  where  probate  issues  are  tried  in  the  Supreme 
Court.]  1.  Where,  in  a  proceeding  for  the  probate  of  a  will,  issues  of  fact 
relative  to  the  execution  thereof  have  been  tried  in  the  Supreme  Court  before 
a  jury,  the  practice  relative  to  the  granting  of  a  new  trial  is  the  same  as  that 
which  obtains  where  issues  of  fact  have  been  submitted  to  a  jury,  pursuant 
to  an  order  made  in  an  auction. 

The  granting  of  new  trials  in  the  latter  case  being  governed  by  sections 
999  and  1008  of  the  Code  of  Civil  Procedure,  it  is  not  necessary  that  a  motion 
for  a  new  trial  in  the  former  case  8b^uld  be  made  at  the  Special  Term  where 
the  motion  for  final  judgment  is  maAv>  '^"it  such  motion  may  be  made  at  the 
time  the  verdict  was  rendered,  upon  the  ^Toiinds  specified  in  section  999  of 
the  Code  of  Civil  Procedure.    Matter  of  Laudy 160 

2. Appeal.]  An  order  denying  such  a  motion  for  a  new  trial  is  appeal- 
able under  subdivision  2  of  section  1847  of  the  Code  of  Civil  Procedure.    Id. 

8. A  signature  to  a  toill  must  be  seen  by  a  mtness  to  whom  it  is  acknowl- 
edged.] Upon  the  trial  of  issues  submitted  to  a  jury  relative  to  the  subscrip- 
tion of  the  testatrix's  name  to  a  will,  the  only  evidence  as  to  whether  there 
had  been  a  proper  acknowledgment  of  the  testatrix's  signature  was  given 
by  one  of  the  subscribing  witnesses,  who  testified  that  although  the  testatrix 
had  studiously  and  persistently  sought  to  prevent  the  witnesses  from  seeing 
what  was  written,  by  so  folding  the  will  that  neither  the  writing  nor  the  sub- 
scription was  visible,  he  had,  by  reason  of  the  accidental  raisins  of  the 
edge  of  the  fold,  observed  some  writing,  which  he  could  not  read,  where  the 
testatrix's  signature  appeared  to  have  been  written. 

Held,  that  the  evidence  was  Insufficient  to  sustain  a  finding  that  there  had 
been  a  proper  acknowledgment  within  the  statute. 

The  acknowledgment  by  a  testator  of  his  subscription  to  his  will  is  not  suf- 
ficient within  the  statute  (2  H.  S.  68,  §  40),  unless  the  signature  is  so  far  visi- 
ble to  the  witnesses  that  they  can  see  and  know  that  the  name  purporting  to  be 
subscribed  is  the  name  of  the  testator.  It  is  not  sufilcient  that  the  witnesses 
see  that  there  is  some  writing,  which  they  are  unable  to  read,  where  the  sig- 
nature is  claimed  to  have  been. 

The  fact  that  subscribing  witnesses  to  a  will  signed  the  attestation  clause  is 
not  a  circumstance  tending  to  show  a  proper  execution  of  the  will  where  it 
appears  that  they  were  not  permitted  to  read  or  even  to  see  such  clause.    Id. 

4.  The  surrogate  of  New  York  — he  might,  before  1880,  under  §  11 

of  chap.  859  of  1870,  determitte  the  validity  of  testamentary  dispositions  of  reai 
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SUBBOGATE  —  Continued,  page. 
estate — waiver  by  the  heirs  of  the  right  to  a  jury  trial  —  the  decree  cannot  be 
attacked  collaterally.]  Where,  under  the  provisions  of  section  11  of  chapter 
359  of  the  Laws  of  1870,  conferring  upon  the  surrogate  of  the  county  of 
New  York  jurisdiction  to  determine,  in  certain  cases,  upon  proceedings  to 
prohate  a  will,  the  validity  of  its  testamentary  dispositions  affecting  real 
estate,  the  surrogate,  prior  to  1880,  has  been  requested  by  the  heirs  of  a 
testatrix  to  determine  as  to  the  validity  of  a  disposition  of  real  property 
made  by  her  will,  and  the  surrogate  has  made  an  stdjudication  thereon  sus- 
taining such  disposition  as  made  by  the  will,  from  which  the  heirs  did 
not  appeal,  they  must  be  deemed  to  have  waived  their  right,  if  any  existed, 
to  a  trial  by  jury,  and  the  decree  of  the  surrogate  cannot  be  attacked  col- 
laterally.   Beksen  V,  Manhattan  R.  Co 442 

5.  The  heirs  are  not  thereafter  necessary  parties  to  an  action  to  sell  the 

real  estate  for  the  testatofs  debts!]  Where,  subsequent  to  the  decree  of  the 
surrogate,  the  executor  of  the  testatrix  brin^  an  action  against  the  bene- 
ficiary under  the  will  for  the  purpose  of  having  the  real  estate  sold  to  pay 
debts,  testamentary  expenses  and  legacies,  the  heirs  at  law  are  not  necessary 
parties  thereto,  and  if  a  sale  of  the  premises  is  ordered  and  the  beneficiary 
becomes  the  purchaser,  the  beneficiary  acquires  a  good  title  to  the  property. 
Id, 

Devise  of  real  estate  leased  for  unexpired  terms  —  right  to  a  determina- 
tion in  equity  as  to  the  validity  of  the  devise  —  right  of  the  devisee  to  a  trial  by 
jury. 

See  Wallace  v.  Payne 597 

TAX  —  Overvaluation — objection  to,  confined  to  grounds  of  illegality  and  over- 
valuation.] An  objection  made  to  an  assessment  upon  the  ground  of  over- 
valuation is  sufficiently  specific,  where  a  written  notice  is  given  to  the  com- 
missioners of  taxes  that  the  property  in  question  is  assessed  at  1210,000 
more  than  is  in  accordance  with  the  marketable  value  thereof,  as  such  a 
phrase  is  equivalent  in  its  meaning  to  a  statement  that  the  assessment  is 
9210,000  in  excess  of  "the  sum  for  which  such  property,  under  ordinary 
circumstances,  would  sell." 

Semble,  that  the  right  to  review  an  assessment  for  purposes  of  taxation  in 
the  city  and  county  of  New  York  is  cop^ned  to  the  j^rounds  of  ille^dity 
and  overvaluation.    People  ex  bbl.  ^"   _-pwAY  Imp.  Co.  v.  Barker 412 

TEMFORABY  BECEIVEB : 

See  Receiver. 

TENAK'CY  —  In  its  rdation  to  tenure  under  a  lease. 
See  Landlord  and  Tenant. 

TITLE  —  To  real  property. 
See  Real  Property. 

TOBT: 

See  Negligence. 
See  Wrong. 

TBADE  MABK—  Sale  of  by  a  receiver  of  a  firm— -injunction.]  A  plain- 
tiff in  an  action  brought  to  restrain  the  use  of  a  trade  mark  or  label,  must,  in 
order  to  obtain  an  injunction  pendente  lite,  show  that  he  is  the  owner  of  the 
trade  mark  or  label,  and  is  entitled  to  its  exclusive  use,  and  that  the  defend- 
ants are  wrongfully  and  to  his  detriment  using  or  imitating  it. 

Where,  at  an  auction  sale  of  the  assets  of  a  copartnership  by  a  receiver 
appointed  in  an  action  for  its  dissolution,  one  of  the  partners  buys  a  trade 
mark  or  label,  owned  and  used  by  the  firm,  the  other  partner,  having 
received  the  benefit  of  the  purchase  price,  is  estopped  from  claiming  the 
right  to  use  the  trade  mark  or  label  adversely  to,  or  m  competition  with,  the 
purchasing  partner.    Rorke  v.  SociiiTl:  des  Huiles  D'Olive 178 

TKESBABB-—  Munieipal  liability  for  the  act  of  an  independent  contractor— 
effect  of  the  dtjfs  retaining  the  right  to  supervise  the  uiork— damages  f<yr  a  per- 
manent encroachment  — failure  to  protest. 

See  Gk)LDacHMiD  v.  Mayor 185 

App.  Div.— Vol.  XIV.        87 
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TBZAIi  —  Verdict  —  token  the  action  of  the  trial  justice  in  netting  it  addewiU 
not  he  reversed  —  weight  of  evidences^  1.  Great,  if  not  conclusive,  weight  mugt 
l>e  given  to  the  action  of  a  trial  justice  who  sets  aside  a  verdict  as  against  . 
the  weight  of  evidence,  because  of  the  peculiar  advantages  he  has  in  seeing 
the  witnesses  and  in  hearing  their  testimony,  while  the  Appellate  Division 
is  confined  to  printed  testimony  reduced  to  a  narrative  form. 

In  an  action  brought  to  recover  damages  resulting  from  alleged  negli- 
gence, in  which  the  evidence  of  the  plaintiff,  and  of  the  one  other  witness 
called- by  him,  whose  testimony  was  somewhat  contradicted  and  discredited 
by  his  own  cross-examination,  Vas  refuted  by  five  witnesses,  four  of  whom 
were  entirely  disinterested,  and  all  of  whom  had  an  opportunity  to  see  the 
occurrence,  the  court  considered  that  the  action  of  the  trial  justice  in  setting 
aside  a  verdict  in  favor  of  the  plaintiff  as  contrary  to  the  weight  of  evidence, 
should  be  sustained.    Suhrada  t.  Third  Avenue  R.  B.  Co 861 

2. Assessment  of  dainciges  —  what  may  be  considered  upon .  ]    In  an  action 

in  which  the  plaintiff  alleged  that,  as  the  transferee  of  a  warehouse  receipt, 
issued  by  the  defendant,  it  was  entitled  to  the  possession  of  certain  bales 
of  cotton  by  virtue  of  a  special  property  in  them,  an  order  was  entered 
upon  a  remittitur  from  the  Court  of  Appeals  adjudging  "  that  the  plaintiff 
do  recover  of  the  defendant  the  damages  sustained  by  it  on  account  of  the 
cause  of  action  alleged  in  the  complaint,  and  that  it  do  recover  also  of  the 
defendant  the  possession  of  the  personal  property  described  in  the  complaint, 
to  wit,  one  hundred  and  fifty -one  bales  of  cotton  marked  S.  Y.  E.,  and 
twenty-one  bales  of  cotton  marked  C.  U.  V.,  and  damages  for  the  detention 
thereof,  or  damages  for  the  value  of  the  property  claimed  in  case  delivery  of 
said  property  cannot  be  had,  and  also  damages  for  the  detention  of  said 
property." 

Held,  that  the  court,  upon  an  assessment  of  damages,  had  nothing  to  do 
with  any  equities  that  existed  between  the  parties,  and  could  not  consider 
the  question  whether  proof  by  the  defendant  that  it  actually  had  none  of 
the  cotton  on  storage  when  it  issued  the  warehouse  receipt,  upon  the  faith 
of  which  the  plaintiff  had  made  advances,  would  defeat  the  plaintiff's  claim 
to  any  amount; 

That  it  was  the  duty  of  the  court  simply  to  determine  the  value  of  the 
cotton  and  the  amount  of  damages  sustained  in  consequence  of  its  detention. 

Hanover  Nat,  Bank  d.  Am.  Dock  &  Trust  Co 256 

8. Bemedyfor  the  correction  of  an  error.]    Semble,  that  the  only  method 

by  which  an  error  upon  an  assessment  of  damages  can  be  corrected  is  by  a 
motion  at  Special  Term  to  set  asitie  the  assessment  and  for  an  order  direct- 
ing a  new  one.    Id, 

4.  Practice  in  the  first  judicial  district  wfiere  a  ease  has  been  trans- 
ferred by  the  new  Constitution  from  tJie  Superior  to  iJie  Supreme  Court.]  Where 
an  action,  originally  begun  in  the  Superior  Court  of  the  city  of  New  York,  is 
transferred  to  the  Supreme  Court,  under  section  5  of  article  6  of  the  Consti- 
tution of  1894,  it  is  necessary  for  the  plaintiff,  desiring  a  trial,  to  comply 
with  rule  b  of  the  Appellate  Division  and  file  a  note  of  issue  with  the  clerk 
of  part  3  of  the  Special  Term  in  the  first  judicial  district  at  least  twenty  days 
before  the  first  Monday  of  January,  1896.     Finelite  r.  Dorian   125 

5.  Motion  to  add  it  to  the  calendar  as  left  off  by  mistake,  or  filing  note  of 

issue  and  sej^vice  of  notice  of  trial.]  Where  a  plaintiff  fails  to  do  this  he  may 
still  apply,  under  the  rule  and  according  to  its  terms,  to  have  the  case  put 
upon  the  calendar  as  having  *'  been  left  off  by  mistake,"  or  he  may  serve  a 
notice  of  trial  and  file  a  note  of  issue  for  a  particular  term,  but  where  he 
has  simply  filed  such  a  note  of  issue,  and  not  noticed  the  case  for  trial,  it 
will  be  stricken  from  the  calendar.     Id. 

6.  Stipulation  that  evidence  taken  in  another  case  may  be  read — obfee- 

tions  taken  in  the  former  com  are  twt  atailoMc.]  The  fact  that  a  stipulation 
provides  that  either  party  may  read  the  testimony  taken  in  another  case, 
except  that  of  experts,  does  not  make  the  rulings  as  to  the  admissibility  of 
evidence  in  such  other  case  rulings  in  the  case  at  bar. 

Quctre,  as  to  the  effect,  upon  the  right  to  Uike  objections,  of  such  a  stipula- 
tion.   Carroll  v.  New  York  Elevated  R.  R.  Co i 278 
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TBJAlt— CojUinxied.  paol 

The  mrrogate  of  New  Tork—he  might,  before  1880,  under  §  11  of  eha/p. 

359  of  1870,  determine  the  talidity  of  testamentary  dispositions  of  real  estate — 
waiver  by  the  heirs  of  the  right  to  a  jury  trial  —  the  decree  cannot  be  attacked  col 
laterally  —  the  heirs  are  not  thereafter  necessary  parties  to  an  action  to  sell  the 
real  estate  for  the  teetatofs  debts. 

See  Bemsen  o.  Manhattan  H.  Co 443 

Elevated  railroads  of  New  York — proof  of  change  in  neighboring  rental 

a  fid  sale  values — an  objection  that  it  is**  not  within  the  issues"  is  good  —  an 
objection  to  evidence  is  not  viaived  by  giving  similar  evidence  in  rebuttal. 

See  Douglas  v.  New  York  Elevated  R.  R.  Co 471 

Negligence  -—  damages  —  a  charge  that  compensation  may  be  made  far 

**  apprehension  "  —  it  is  erroneous  where  no  '*  apprehension  "  has  been  shown  — 
charge  as  to  the  amount  of  a  verdict. 

See  GiLBERTsoN  V.  Forty-second  Street  R.  Co 294 

Negligence  —  duty  of  a  horse  car  driver  to  have  his  car  under  control  at 

street  crossings — whether  a  child  is  sui  juris  is  for  the  jury — v^eight  of  evidence 
. —  amount  of  a  verdict. 

See  WiHNYK  V.  Second  Avenue  R.  R.  Co   515 

Devise  of  real  estate  leased  for  unexpired  terms  —  right  to  a  determina- 
tion in  equity  as  to  tlie  validity  of  the  devise — right  of  the  devisee  to  a  trial  by 
jury. 

See  Wallace  v.  Payne 597 

Loan — services  of  attorneys  in  the  matter — their  retainer  a  question  of 

fact — insistance  upon  a  receivers  elaiise  in  the  mortgage. 

See  Richards  v.  Washburn 287 

A  plaintiff  need  not  prove  that  she  has  not  been  paid  for  board  and  lodg- 
ing by  a  decedent  debtor. 

See  Hicks- Alixani AN  v.  Walton 199 

Forcible  entry  and  detainer — questions  of  title  and  of  identity  and  loca- 
tion are  immfiterial. 

See  Norton  v.  Arvernam  Co 581 

That  an  item  of  damages  is  not  wiihin  the  issues  should  be  called  to  the 

attention  of  the  court  —  costs. 

See  Zimmerman  v.  Long  Island  R.  R.  Co 563 

New  trials  where  probate  issues  are  tried  in  the  Supreme  Court  —  appeal. 

See  Matter  op  Laudy 160 

Creditor's  suit  —  latitude  of  examination  of  an  alleged  fraudulent  grantee. 

See  Knoch  v.  Bernheim 410 

See  New  Trial. 

TRUSTEE  —Cfa  corporation. 
See  Corporation. 

T7LTBA  VIBES: 

See  Corporation. 

T7NDEBTAKIKO  —  Other  than  on  appeal.  ! 

See  Bond.  ' 

UNITED  STATES  STATUTES  AT  LARGE  — 25  U.  S.  Stat,  at  Large, 
425  —  Injunction  —  extension  of  a  pier  into  the  Hudson  river  —  when  not  enjoined 
on  the  complaint  of  an  adjoining  pier  owner  —  relative  rights  of  littoral  owners. 

See  Jenks  v.  Miller 474 

26  U.  S.  Stat,  at  Large,  454,  §  7 — Injunction  —  extension  of  a  pier  into 

the  Hudson  river — when  not  enjoined  on  the  complaint  of  an  adjoining  pier 
owner — relative  rights  of  littoral  owners. 

See  Jenks  v.  Miller 474 

USUBT — A  sale  of  credit  cannot  be  usurious.'^  A  sale  of  a  person's  credit 
can  never  be  void  for  usury,  at  whatever  price  it  mav  be  made,  unless  it  can 
be  seen  that  it  is  intended  as  a  cover  for  a  usurious  loan  of  money.  Unless 
an  answer  sets  up  a  loan  of  money  there  can  be  no  borrowing,  and  if  there  is 
no  borrowing  there  can  be  no  usury.    Forqotston  v,  McKeon 843 
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VENDOB  AND  PUBCHASEB  —  P&wer  of  sale  to  executrix  with  eoruent  of 
life  tenants  —  exercise  tliereof  by  conveyance  to  a  third  paHy  who  reconteys  to 
the  life  tenants  —  unmarketable  title  —  exeeutoi'y  devise  limiting  a  fee  after  a 
fee. 

See  Stokes  v.  Hydb 530 

A  judgment  in  favor  of  creditors  declaring  a  deed  fraudulent,  leaves  it 

operative  as  hetwten  its  parties  —  a  latent  equity  cannot  affect  a  bona  fide 
purchaser. 

See  Knapp  t?.  Crane   120 

VEBDICT  —  Of  a  jury. 
See  Trial. 

VESSEL: 

See  Shipping. 

WAIVEK  —  Elevated  railroads  of  New  York — proof  of  change  in  neighbor- 
ing rental  and  sale  values — an  objection  that  it  is  'not  within  the  issues'*  is 
good  —  an  objection  to  evidence  not  waived  by  giving  similar  evidence  in  rebuttal. 

See  Douglas  v.  New  York  Elevated  R.  R.  Co 471 

Acceptance  of  the  principal  —  a  waiver  of  any  claim  for  the  interest 

accrued  on  a  judgment. 
See  Judgment. 

WABEHOTTSEMAN  -—  Warehouse  receipts  executed  by  the  president  of  a 
warehouse  company  in  his  own  favor.]  1.  A  warehouse  receipt  signed  by 
the  president  of  the  warehouse  company,  certifying  that  it  has  received  on 
storage  from  the  president  (naming  him)  certain  bales  of  cotton,  is  not  author- 
ized by  a  resolution  giving  the  president  general  authority  to  issue  such 
receipts.     Corn  Exchange  JBank  v.  American  Dock  Co 458 

2.  Autharity  to  him  to  do  so  may  he  implied.]    Authority  to  issue  such 

a  receipt  may,  however,  be  implied,  and  to  that  end  proof  as  to  the  presi- 
dent's relation  to  the  company,  aa  to  the  acts  he  did  on  behalf  of  the  com- 
paDT,  and  as  to  the  acts  of  the  company  in  voluntarily  surrendering  into  his 
hands  the  actual  control  and  management  of  all  the  company's  business,  is 
competent.    Id. 

3.  Inquiry  whether  the  cotton  is  in  storage — estoppel.]    Where  a  bank, 

before  advancing  money  on  the  faith  of  such  a  receipt,  sends  its  agent  to  the 
warehouse  to  find  out  whether  the  cotton  is  actually  on  deposit,  and  the 
superintendent  in  charge  of  the  warehouse  says  to  the  agent,  "Well,  that 
cotton  is  here  all  right  in  store,  but  I  cannot  show  it  to  you  now  because  it 
has  an  inspection  number,"  the  warehouse  company  is  estopped  from  deny- 
ing that  it  had  the  cotton  in  question  on  storage.    Id. 

WABBANTY  —  On  sales  of  personal  propei^y. 
See  Sale. 

WATEBCOXniSE  —  Injunction  —  extension  of  a  pier  into  the  Hudson  river 
—  w?ien  not  enjoined  an  tlie  complaint  of  an  adjoining  pier  owner — relative 
rights  of  littoral  owners. 

See  Jenks  v.  MiUiER 474 

WAY  —  Of  necessity. 

See  Private  Way. 

WIDOW  —  Right  of  to  dower. 
See  Dower. 

WIFE: 

See  Husband  and  Wipe. 

WILL  —  Lapsed  legacy  —  undisposed  of  personal  property  —  when  tJienext  of 
kin  of  tJie  testator  at  tlie  time  of  his  death  take  —  *' lawful  representatives 
defined.]  1.  A  testator,  by  his  will,  which  contained  no  general  residuary 
clause,  devised  all  his  estate,  both  real  and  personal,  to  trustees,  who  were 
directed  to  convert  the  real  estate  into  personalty,  and  to  invest  the  proceeds 
and  pay  the  income  of  the  estate  to  the  testator's  wife    for  life.    After 
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the  wife's  death  the  interest  of  110,000  of  the  principal  of  this  fund  was 
to  be  applied  to  the  use  of  his  niece  for  life,  and  after  her  decease  the 
trustees  were  directed  "to  pay  over  and  divide  the  said  principal  sum  of 
$10,000  unto  and  amons  all  her  children,  share  and  share  alike,  and  to  their 
lawful  representatives  forever^  as  tenants  in  common,  per  capita,  the  issue  of 
any  such  child  who  may  be  then  dead  to  take  his  or  her  deceased  parent's 
share." 

Held,  that  the  postponement  of  the  distribution  of  the  principal  of  the 
$10,000  fund  until  the  death  of  the  testator's  niece,  was  a  necessary  part  of 
the  scheme  of  the  will,  and  that,  therefore,  futurity  being  annexed  to  the 
substance  of  the  gift,  no  estate  in  that  fund  vested  in  the  children  of  the 
testator's  niece,  under  the  will,  but  their  interest  was  contingent  upon  their 
surviving  their  mother. 

The  testator's  niece  and  widow  both  survived  him;  his  niece,  who  sur- 
vived the  widow,  having  at  the  time  of  his  death  two  children,  who, 
however,  died  (never  having  had  children)  before  the  death  of  their  mother, 
who  left  no  children,  nbr  the  issue  of  any  children. 

Heldy  that  upon  the  death  of  the  testator  there  remained  undisposed  of 
by  the  will  a  reversionary  interest  in  the  principal  of  the  $10,000  fund, 
which  would  commence  in  possession  on  the  termination  of  the  life  estate, 
in  case  the  prescribed  contingencies  did  not  happen; 

That,  consequently,  upon  the  death  of  the  testtitor's  niece,  without  chil- 
dren, or  the  issue  of  children,  the  legacy  of  $10,000  to  such  children,  or 
their  issue.  lapsed,  and  went  to  such  persons  and  tlieir  representatives  as 
were  entitled  under  the  Statute  of  Distributions  at  the  time  of  the  testator*s 
deatJi  to  share  in  the  testator's  undisposed  of  personalty; 

That  the  contention  that  the  words  "lawful  representatives,"  in  the  phrase 
"to  all  her  children,  share  and  share  alike,  and  to  their  lawful  representa- 
tives foiever,"  should  be  construed  to  mean  next  of  kin,  and  that  the  direc- 
tion to  pay  to  the  lawful  representatives  of  the  children  should  be  held  to  be 
a  substituted  gift  to  their  next  of  kin  in  case  there  were  no  children  living 
when  distribution  was  to  be  made,  was  untenable,  as,  the  testator  having 
provided  for  the  contingency  of  either  of  his  niece's  children  dyin§  leav- 
ing issue,  it  was  fair  to  assume  that  if  he  had  intended  to  provide  for 
other  contingencies  he  would  have  done  so  by  apt  words,  and  not  by  indi- 
reetion.  and  fur  the  further  reason  that  there  was  nothing  in  the  context 
to  change  the  meaning  of  the  words  "lawful  representatives"  from  its 
usual  one  of  that  of  executors  and  administrators; 

That  the  words  "lawful  representatives"  were  not  used  to  designate 
persons  who  were  to  take  in  the  event  of  the  inability  of  the  children  of  the 
testator's  niece,  but  were  intended  to  characterize  the  nature  of  the  estate 
which  such  children  were  to  have  after  the  fund  had  been  paid  over  to 
them.     Clark  t.  Cammann 127 

2.  Poicer  of  sale  to  executrix  with  consent  of  life  tena  nts  —  exercise  thereof 

by  conveyance  to  a  third  party  who  reconveys  to  the  life  tenants  —  umnar- 
ketable  title  —  executory  devise  limiting  a  fee  after  a  fee.]  In  an  action  brought 
to  enforce  the  specific  performance  of  a  contract  for  the  sale  of  real  estate,  it 
appeared  that  John  Thompson  left  a  will  by  which  he  devised,  in  1876,  to 
his  three  children,  then  of  full  age,  the  use  and  income  of  the  premises 
in  question,  in  the  proportions  of  one-half  to  Jessie  during  life,  and  one- 
quarter  each  to  Euphemia  and  Margaret  during  Jessie's  life.  Upon  the 
death  of  Jessie  he  devised  one-half  of  the  property  absolutely  to  her  son, 
and  one-quarter  absolutely  to  Euphemia  and  the  same  to  Margaret.  The 
seventh  clause  of  his  will  provided  that  in  the  event  of  the  death  of 
Euphemia  and  Margaret,  or  either  of  them,  before  Jessie,  but  leaving  issue, 
such  issue  should  take  the  share  of  the  income  and  property  which  the 
parent  of  such  issue  would  be  entitled  to  if  living.  The  eighth  clause  of 
the  will  appointed  Jessie  executrix,  and  empowered  her,  with  the  consent 
of  Euphemia  and  Margaret,  to  be  testified  by  their  signing  the  deed  with 
her,  to  sell  his  real  estate. 

In  1877,  Jessie,  with  the  consent  of  her  sisters  and  of  her  son,  all  of  whom 
executed  the  deed,  conveyed  the  property  in  question  to  a  third  party,  who, 
soon  after,  conveyed  to  Jessie  and  her  son  one-third  of  the  premises,  to  have 
and  to  hold  the  same  to  Jessie  during  life,  and,  after  her  decease,  to  her  son 
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forever.  On  the  same  day  he  conveyed  to  Euphemia  and  to  Mar^ret  two 
undivided  thirds.  Under  these  deeds  the  plaintiff  acquired  his  title.  On 
the  day  when  the  contract  in  question  was  to  be  performed,  both  Eupbemia 
and  Alargaret  had  living  issue. 

Held,  that  the  title  was  not  marketable; 

That  the  will  gave  to  Euphemia  and  Margaret  vested  remainders,  subject 
to  be  divested  in  favor  of  their  surviving  issue,  provided  either  died  before 
Jessie,  who  was  still  living; 

That  Euphemia  and  Margaret  were  the  donees  of  a  power  of  sale  with 
Jessie,  and  owed  a  duty  to  their  children  to  protect  their  interests  as 
contingent  remaindermen,  which  was  inconsistent  with  the  acquisition  of 
the  property  in  fee  simple  absolute  by  themselves  as  purchasers; 

That  the  devise  over  to  the  issue  of  Euphemia  and  Margaret  was  a  valid 
executory  devise,  although  it  limited  a  fee  after  a  fee.     Stokes  «.  Htde SM 

8. Dower — effect  of  a  gift  to  others  of  the  residuary  estate  —  effect  of  a 

potoer  of  sale  to  executors.  \  A  testator  gave  150.000  to  hia  executors  in  tnist 
to  pay  over  the  income  thereof  to  his  wife.  The  rest,  residue  and  remainder 
of  his  estate,  real  and  personal,  he  devised  to  his  seven  children,  and  gave  his 
executors  a  power  of  sale  **  for  the  purpose  of  dividing  my  estate,  to  pay  the 
legacies  or  devises  hereinbefore  mentioned,  or  for  the  more  convenient  man- 
aging of  my  estate,  or  for  any  other  reason  that  may  commend  itself  to  my 
executors  hereinafter  named." 

Held,  that  the  provision  for  the  widow  was  not  made  in  lieu  of  her  dower ; 

That  it  was  not  necessary,  in  order  to  establish  the  widow's  right  to  take 
both  her  dower  and  also  under  the  provisions  of  the  will,  to  affirmatively  show 
that  the  testator  so  intended,  but  in  order  that  she  should  be  required  to 
elect  between  the  two,  it  must  clearly  and  manifestly  appear  by  implication 
that  he  intended  that  the  widow  should  not  take  under  the  provision  made 
for  her  in  the  will  otherwise  than  in  lieu  of  dower;  .  ^^ 

That  the  gift  of  the  residuary  estate  to  the  children  of  the  i^estator  only 
affected  the  disposition  of  what  was  left  of  the  estate  after  dower  had  been 
deducted ; 

That  the  power  of  sale  given  to  the  executors  was  not  inconsistent  with 
the  existence  of  a  dower  interest  in  the  widow. 

Semble,  that  if  the  will  had  directed  a  sale  free  from  incumbrances  it  would 
have  been  otherwise.    Kikbel  v,  Kimbel 570 

4.  WJien  the  phrase  ** general  fund  of  my  estate"  means  the  residu- 

aty  estate.]  The  fifth  clause  of  the  will  of  Owen  Eeenan  directed  the  sale, 
and  disposed  of  the  proceeds,  of  certain  real  estate  which  was  specifically 
described.  The  eighth  clause  gave  the  residue  of  his  estate  to  the  trus- 
tees of  his  children  named  in  the  fifth  clause,  and  his  wife,  to  be  used  and 
expended  for  them  in  accordance  with  the  provisions  of  the  fifth  clause. 
This  eighth  clause  covered  three  notes  of  James  F.  Keenan  for  $5,000  each. 
A  codicil  to  his  will  gave  to  his  executors,  in  trust  for  his  daughter  Marcella, 
one  of  the  promissory  notes  of  James  F.  Keenan,  the  income  therefrom  for 
her  use  and  benefit  during  her  life,  and  after  her  death  to  go  to  her  issue,  if 
any;  but  if  she  had  none,  then  to  go  in  the  general  fund  of  his  estate,  to  be 
divided  as  therein  set  forth.  Marcella  died  after  the  testator,  and  without 
issue. 

Held,  that  the  expression,  "general  fund  of  my  estate,"  as  used  in  the 
codicil,  meant  the  residuary  estate  disposed  of  by  the  eighth  clause  of  the 
will,  and  that  it  was  the' intent  of  the  testator,  in  the  contingency  men- 
tioned, that  the  note,  which  belonged  to  the  residuary  estate  originally, 
should  return  to  and  be  disposed  of  in  the  same  manner  as  the  general 
residuary  estate; 

That  the  fund  created  under  the  fifth  clause  consisted  of  specific  property 
and  could  not  be  considered  as  the  general  fund  of  his  estate. 

CouGHLiN  V.  Fay 876 

6.  When  an  annuity  is  cJiarged  upon  lands — a  right  to  occupy  apart- 
ments has  pi*iority  over  an  annuity  payable  from  the  sa/me  premises.]  The  will 
of  Rose  Arthur  contained  the  following  clause:  "  I  bequeath  to  my  husband, 
James  Arthur,  fifty  dollars  per  month  for  his  life,  and  to  my  daughter, 
Sarah  Dalton,  of  308  Eighth  street  in  New  York  city,  all  the  rest  of  my 
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property,  with  the  condition  that  my  sister,  Mrs.  Barah  Seery,  of  613  East 
Ninth  street  iu  New  York  city,  shall*  have  her  present  apartments  in  that 
house,  rent  free  for  life,  or,  if  she  prefers  it,  fifteen  dollars  per  month  in  lieu 
of  having  the  apartments  rent  free."  The  will  was  made  but  two  days  before 
the  death  of  the  testatrix,  when  she  had,  and  when  she  must  have  known 
that  she  had,  no  property  at  all  adequate  to  pay  the  annuity,  except  the 
premises  in  East  Ninth  street. 

HeMy  that  as  the  testatrix  had  nothing  but  the  house  in  question,  it  must 
be  assumed  that  it  was  her  intention  to  make  the  legacy  to  James  Arthur  a 
charge  upon  it; 

That  there  was  nothing  to  indicate  that  the  annuity  was  charged  only 
upon  the  rents  and  profits  of  the  house; 

That  the  anuuitj^  to  James  Arthur  was,  however,  secondary  and  subject 
to  the  provisions  m  favor  of  Mrs.  Sarah  Seery,  whose  apartments  in  the 
premises  in  question  were  given  to  her  absolutely,  coupled,  however,  with 
an  option  to  her  to  surrender  them  in  lieu  of  a  payment  of  fifteen  dollars  per 
month.    Arthur  p.  Dalton.    (No.  1) 108 

6.  Coat8,  fees  and  commimons  to  a  receiver,  a  party  defendant.]    A 

receiver  of  the  property  of  an  annuitant,  who  is  made  a  party  to  an  action 
brought  by  the  annuitant  to  have  his  annuity  declared  a  charj^e  upon  lands, 
is  not  entitled  to  costs  out  of  the  fund,  but  must  recover  his  fees  and  his 
commissions  from  the  share  of  the  annuitant.    Id. 

Devise  of  real  estate  leased  for  unexpired  terms — right  to  a  determina- 
tion in  equity  as  to  the  validity  of  the  devise  —  inght  of  the  devisee  to  a  trial  by 
jury. 

See  Wallace  v.  Payne 597 

New  trials  wJiere  probate  issues  are  tried  in  t?ie  Supreme  Court  —  appeal 

—  a  signature  to  .  will  must  be  seen  by  a  witness  to  whom  it  is  acknowledged. 

See  Matter  of  Laudy 160 

WITNESS  —  Matrimonial  action  —  a  husband  cannot  testify  as  to  the  adultei^ 
of  his  wife  —  evidence  that  an  attorney  has  attempted  to  influeiice  a  witness 
improperly — contradicting  the  staiement  made  by  a  witness  on  cross-examina- 
tion —  equity  rule  as  to  disregarding  improper  evidence. 

See  CoLWELL  v.  Colwell 80 

Creditors  suit  —  latitude  of  examination   of  an   alleged  fraudulent 

grantee. 

See  Knoch  f .  Bernheim 410 

See  EvTDENCE. 

WBITTEN  EVIDENOE : 

See  Evidence. 

WKONG — A  single  tort  cannot  be  made  the  subject  of  two  separate  actions — 
leave  to  set  up  the  defense  of  the  bringing  of  anotlier  action  by  a  supplemental 
answer. 

See  Reilly  v.  Sicilian  Asphalt  Paving  Co 242 

Misapplication  of  money  by  the  officers  of  an  insurance  company —  to 

secure  an  appeal  by  its  president  found  guilty  of  malfeasance  in  office  —  laches. 

See  Milbane  v.  American  Surety  Co 250 

YACHT  CLUB: 

See  Shipping. 
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